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AMENDMENT  OF  RULE  40. 

Adopted  February  13,  1909. 


PROCEEDINGS  TO   STRIKE   NAMES   OF   ATTORNEYS   FROM  ROIX. 

Rule  40.  In  case  an  application  shall  be  made  to  strike  the 
name  of  an  attorney  from  the  roll,  there  shall  be  filed  an  informa- 
tion making  clear  and  specific  charges,  giving  time,  place  and  acts 
of  misconduct  with  reasonable  certainty,  signed  by  the  Attorney 
General,  a  State's  attorney,  the  president  and  secretary  of  a  regu- 
larly organized  bar  association,  cither  incorporated  or  unincorpo- 
rated, or  any  person  aggrieved  by  the  misconduct  of  the  attorney 
charged.  Where  the  information  is  signed  by  such  aggrieved  per- 
son he  shall  verify  it  by  an  affidavit,  upon  which  perjury  can  be 
assigned,  and  such  aggrieved  person  must  be  represented  in  the  pro- 
ceeding so  instituted  by  an  attorney  whose  name  then  appears  upon 
the  roll  of  the  attorneys  of  this  court  When  the  information  shall 
be  deemed  sufficient  the  court  will  enter  a  rule  to  show  cause  on 
a  day  named,  and  when  the  rule  shall  be  answered  the  court  will 
prescribe  the  time  of  closing  proofs  by  the  respective  parties,  and 
the  cause  shall  then  stand  for  hearing. 
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CASES 

ARGUED  AND  DETERMINED 
IN  THB 

Supreme  Court  op  Illinois. 


George  Hudson  et  al.  Appellants,  vs.  Wiluam  H.  Hud- 
son, Appellee. 

Opinion  filed  December  i§f  ipo8. 

1.  Parent  and  child — conveyance  from  parent  to  child  is  not 
presumed  to  be  the  product  of  fraud  or  undue  influence.  There  is 
no  pi^sumption  of  law,  from  the  mere  fact  of  relationship,  that  a 
conveyance  from  parent  to  child  is  the  product  of  fraud  or  un- 
due influence,  and  in  order  to  set  aside  the  conveyance  upon  such 
grounds  there  must  be  proof  of  fraud  or  undue  influence  in  fact. 

2.  Deeds — when  children  of  grantor  have  no  right,  as  heirs,  to 
have  a  conveyance  set  aside.  If  the  grantor  is  mentally  competent 
and  there  is  no  fraud  or  undue  influence,  in  fact,  by  the  grantee, 
who  was  the  grantor's  son,  the  mere  fact  that  the  grantee  failed  to 
keep  his  agreement  to  divide  the  property  with  his  brothers  con- 
fers no  right  upon  the  children  of  the  grantor,  in  their  relation  as 
heirs-at-law,  to  have  the  conveyance  set  aside. 

3.  Witnesses — when  complainants  are  competent  to  testify  in 
their  own  behalf.  Complainants  in  a  bill  to  set  aside  a  deed  from 
their  mother  to  another  of  her  children  are  competent  to  testify 
in  their  own  behalf,  as  in  such  case  the  defendant  does  not  defend 
as  an  heir  but  as  a  grantee. 

Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  S.  L.  Dwight,  Judge,  presiding. 
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Lane  &  Cooper,  and  L.  V.  Hili.,  for  appellants. 

Jett  &  Kinder,  for  appellee. 

Mr.  Chie^  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

The  appellants,  George  Hudson,  Marion  Hudson,  James 
Hudson,  Nellie  Durston  and  Ida  Dixon,  sons  and  daughters 
of  Rhoda  Hudson,  deceased,  by  their  amended  bill  asked 
the  circuit  court  of  Montgomery  county  to  set  aside  a  deed 
of  forty-two  acres  of  land  executed  by  said  Rhoda  Hudson 
on  February  12,  1907,  to  her  son,  the  appellee,  William  H. 
Hudson,  and  to  set  aside  an  assignment  by  said  Rhoda  Hud- 
son to  William  H.  Hudson  of  a  certificate  of  deposit  for 
$800,  issued  to  her  by  the  Nokomis  National  Bank,  and  to 
require  said  defendant  to  account  to  the  complainants  for 
the  same.  The  grounds  alleged  for  the  relief  prayed  for 
were  incapacity  of  Rhoda  Hudson  to  make  the  deed  and 
assignment  and  fraud  and  undue  influence  of  William  H. 
Hudson  in  procuring  her  to  make  the  same.  The  incapacity 
and  all  charges  of  fraud  and  undue  influence  were  denied 
and  the  witnesses  for  the  respective  parties  were  heard  by 
the  chancellor  in  open  court,  resulting  in  a  finding  in  favor 
of  the  defendant.  The  bill  was  therefore  dismissed  at  the 
cost  of  complainants  for  want  of  equity,  and  from  the  de- 
cree this  appeal  was  taken. 

The  testimony  was  to  the  following  effect:  Rhoda 
Hudson  was  seventy-two  years  old  at  the  time  of  the  trans- 
action and  had  consumption,  with  which  she  had  been  af- 
flicted for  a  year  or  more,  and  there  was  no  hope  of  her 
recovery.  She  owned  forty-two  acres  of  land,  and  had  lived 
on  it  with  her  two  sons,  William  H.  Hudson  and  George 
Hudson,  for  sixteen  or  seventeen  years,  since  the  death  of 
her  husband,  and  the  three  constituted  the  family.  The 
day  before  the  deed  was  made,  William  H.  Hudson,  James 
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Hudson  and  a  daughter  of  James  Hudson  were  present  in 
the  bed-room  of  Rhoda  Hudson  and  she  then  proposed  to 
make  a  deed  of  the  land  to  James  Hudson,  but  he  said  he 
did  not  want  it.  She  then  asked  William  whether  he  would 
divide  the  land  equally  with  James  if  she  made  a  deed  to 
him  and  give  George  Hudson  $400  of  the  money  from  the 
certificate  of  deposit.  William  said  that  he  would,  and  if 
she  made  the  deed  to  him  he  would  make  part  of  the  land 
over  to  James  and  give  George  $400.  James  said  that  it 
would  be  all  right  for  her  to  make  the  deed  to  William  and 
he  would  be  satisfied  to  get  twenty  acres.  The  next  morn- 
ing William  and  James  went  to  the  office  of  Baxter  Wil- 
liams, a  notary  public,  and  told  him  that  they  wanted  the 
deed  made,  and  he  told  them  to  bring  in  the  old  deed  and 
he  would  prepare  the  deed  at  his  leisure.  Later  in  the  day 
William  took  the  old  deed,  containing  the  description  of 
the  property,  to  the  notary,  and  the  notary  filled  out  a  deed 
and  went  to  the  farm  residence  in  the  evening  to  have  it 
executed.  That  was  February  12,  1907,  and  Charles  To- 
bias, who  lived  on  an  adjoining  farm,  also  came  to  witness 
the  deed.  The  notary  gave  the  deed  to  Tobias  and  told  him 
to  explain  it  to  Mrs.  Hudson.  Tobias  told  Mrs.  Hudson 
that  they  had  come  to  fix  the  deed,  and  asked  her  if  she  un- 
derstood it,  and  she  said  yes.  He  told  her  that  this  was  a 
warranty  deed  from  her  to  William,  and  she  asked  if  it 
was  for  all  of  her  land,  and  he  told  her  yes.  She  replied 
that  she  wanted  it  all  to  go  to  William,  as  he  had  stayed 
with  her  and  been  good  to  her,  and  she  asked  the  witness 
what  he  thought  about  it.  He  told  her  that  was  not  for 
him  to  say;  that  he  was  not  there  to  dispose  of  her  prop- 
erty but  only  to  do  what  she  wanted.  She  then  signed  the 
deed  by  her  mark  and  acknowledged  it.  The  notary  was 
going  to  take  the  deed  back  to  put  on  his  seal  and  asked  her 
what  he  should  do  with  it,  and  she  said  to  give  it  to  Wil- 
liam,— that  it  would  be  his.  William  was  not  in  the  room 
when  the  deed  was  executed  and  a  daughter  of  James  was 
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present  James  Hudson  got  the  deed  from  the  notary  and 
had  it  recorded  and  paid  the  recorder's  fee,  thinking  at  that 
time  that  he  would  get  one-half  of  the  land. 

Mrs.  Hudson  had  $800  deposited  in  the  Nokomis  Na- 
tional Bank  and  held  a  certificate  for  the  deposit  dated 
March  21,  1906.  In  June,  1906,  Henry  S.  Baker  was  at 
her  home,  and  she  told  him  she  wanted  William  and  George 
to  receive  the  $800  equally  and  wanted  it  transferred  to  the 
boys  in  case  she  died.  Baker  wrote  an  endorsement  on  the 
certificate  making  it  payable  to  William  and  George,  and 
also  wrote  this  on  it:  "In  case  she  gets  well,  to  become 
null  and  void."  She  signed  the  endorsement  with  her  mark 
and  Baker  witnessed  it.  On  February  25,  1907,  Mrs.  Hud- 
son handed  the  certificate  to  Dr.  M.  L.  Moyer  and  asked 
him  to  erase  George's  name,  saying  that  she  wanted  Wil- 
liam to  have  it  to  pay  her  expenses  and  build  a  tombstone 
and  have  the  balance.  The  doctor  erased  George's  name 
with  a  pen,  she  holding  the  end  of  the  pen  as  he  drew  it 
through  the  name,  and  the  doctor  signed  his  name  as  a 
witness.  Mrs.  Hudson  gave  to  the  doctor  her  reasons  for 
making  the  change  and  he  handed  her  back  the  certificate. 
William  Hudson  took  the  certificate  to  the  bank,  and  the 
cashier  told  him  that  the  langfuage  on  the  certificate  made  a 
qualified  endorsement,  and  William  took  the  certificate  away 
and  afterward  returned  it  with  the  words,  "In  case  she  gets 
well,  to  become  null  and  void,"  erased,  and  the  cashier  paid 
the  money  to  William  on  February  26,  1907.  She  died 
March  10,  1907.  George  testified  that  his  mother's  direc- 
tions were  to  pay  her  funeral  expenses  and  put  up  a  monu- 
ment out  of  the  $800,  and  after  William  got  the  money  he 
asked  him  to  take  out  the  monument  expenses,  amounting 
to  $225,  which  William  had  paid,  and  to  give  him  his  half, 
and  when  the  endorsement  was  first  made  George  took  the 
certificate  down  to  the  bank  and  let  the  banker  look  at  the 
endorsement  and  see  if  it  was  all  right. 
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There  was  much  testimony  as  to  the  condition  of  Mrs. 
Hudson  at  the  time  of  the  transactions,  and  all  the  witnesses 
agreed  that  she  was  very  weak  physically  and  very  much 
emaciated.  She  had  suffered  from  consumption  for  more 
than  a  year  and  her  case  was  hopeless.  James  and  George 
in  their  testimony  did  not  express  any  opinion  as  to  whether 
she  was  competent  to  transact  business  at  the  time  the  deed 
was  made,  but  a  number  of  witnesses  expressed  the  opinion 
that  she  was  not  competent  An  examination  of  their  tes- 
timony leads  to  the  conclusion  that  their  opinion  was  based 
on  her  weak  physical  condition,  and  it  was  the  opinion  of 
a  number  of  other  witnesses  that  she  was  entirely  capable 
of  transacting  business.  She  knew  her  friends  and  talked 
with  them  when  they  came  to  see  her,  and  on  the  occasion 
when  the  deed  was  executed  there  were  a  few  minutes  of 
conversation  about  her  health  before  the  notary  took  the 
deed  out  of  his  pocket.  So  far  as  appears  from  any  testi- 
mony she  talked  rationally  at  all  times  and  showed  no  signs 
of  any  mental  disturbance.  George  and  James  were  both 
perfectly  satisfied  with  the  transaction  provided  they  got 
their  half,  and  the  real  trouble  seems  to  be  that  William  did 
not  carry  out  the  agreement  which  they  alleged.  That  fact, 
if  it  is  a  fact,  would  not  confer  any  right  upon  the  com- 
plainants in  their  relation  to  their  mother  as  heirs-at-law. 
The  chancellor  heard  the  witnesses  and  had  superior  op- 
portunities to  determine  what  weight  should  be  given  to 
the  opinions  of  witnesses  as  to  the  competency  of  Mrs.  Hud- 
son to  make  the  transfers,  and  we  cannot  say  that  his  find- 
ing was  wrong. 

In  coming  to  that  conclusion  the  testimony  of  the  com- 
plainants in  their  own  behalf  is  regarded  as  competent  and 
has  been  considered.  It  is  contended  here  that  they  were 
not  competent,  and  the  decision  in  Guild  v.  Warne,  149  111. 
105,  is  relied  upon  as  so  holding.  In  that  case  the  defend- 
ants were  the  administrator  and  heirs  of  John  W.  Guild 
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and  were  defending  in  that  capacity,  so  that  the  statute  ren- 
dered their  adversaries  incompetent;  but  in  this  case  Wil- 
liam H.  Hudson  was  not  defending  as  the  heir-at-law  of 
his  mother,  but  as  grantee,  and  the  complainants  were  com- 
petent to  testify.    Gage  v.  Eddy,  179  111.  492. 

There  is  no  presumption  of  law  that  a  conveyance  from 
a  parent  to  a  child  is  the  product  of  fraud  or  undue  influ- 
ence, (Sears  v.  Vaughan,  230  111.  572,)  but  there  must  be 
proof  of  fraud  or  undue  influence  in  fact.  In  this  case  it 
appears  that  the  deed  was  made  by  Mrs.  Hudson  of  her 
own  free  will ;  that  she  proposed  to  make  it  to  James,  and 
when  he  declined,  it  was  made  to  William,  who  was  absent 
when  the  deed  was  executed.  There  is  an  entire  absence 
of  any  evidence  tending  to  prove  fraud  or  undue  influence 
at  the  time  the  deed  was  executed.  The  certificate  of  de- 
posit was  originally  endorsed  to  the  two  sons  William  and 
George,  but  afterward  the  name  of  George  was  erased  at  the 
request  of  Mrs.  Hudson  by  Dr.  Moyer,  and  there  is  nothing 
tending  to  show  that  her  action  was  by  the  persuasion  or 
with  the  connivance  of  William.  There  is  no  evidence  that 
there  was  any  fraud  in  the  subsequent  erasure  making  the 
endorsement  absolute  instead  of  qualified,  and  as  matter  of 
fact  she  did  not  recover,  so  that  William  would  have  been 
entitled  to  the  money  in  any  event.  Whether  he  made  an 
agreement  to  divide  the  land  with  his  brother  James,  and 
the  money,  over  and  above  the  funeral  expenses  and  cost 
of  the  monument,  with  George,  and  then  failed  to  keep  his 
agreement,  is  not  involved  in  this  case. 

We  find  no  reason  for  disturbing  the  decree,  and  it  is 

^^^™^^-  Decree  aMrmed. 
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George  ZeiglEr  et  al.  Appellees,  vs,  L.  A.  Brenneman 
et  al.  Appellants. 

Opinion  filed  December  i^,  lpo8. 

1.  EsTOPPEi^ — estoppel  cannot  be  based  on  silence  where  party 
is  ignorant  of  his  rights.  Silence  and  acquiescence  by  the  children 
of  the  lessor  during  the  time  the  lessee  was  expending  money  in 
the  development  of  the  leased  land  for  oil  and  gas  do  not  give  rise 
to  an  estoppel  against  the  assertion  by  the  children  of  their  rights 
in  the  land,  where  they  were  in  ignorance  of  such  rights  during 
such  period  and  gave  notice  to  the  lessee  within  a  reasonable  time 
after  learning  of  their  rights. 

2.  Co-tenancy — when  a  lease  by  one  co-tenant  is  valid  against 
lessor.  An  oil  and  gas  lease  made  by  one  co-tenant  without  the 
knowledge  of  the  others  and  which  purports  to  be  of  the  entire 
premises  is  entitled  to  no  consideration  in  determining  the  rights 
of  the  other  co-tenants  in  the  property ;  but  as  between  the  lessor 
and  lessee  the  lease  is  valid  even  while  the  premises  remain  un-  y 
divided,  and  it  is  only  when,  and  so  far  as,  the  lease  comes  in  con- 
flict  with  the  interests  of  the  other  co-tenants  that  it  is  void. 

3.  Same — effect  where  co-tenants  make  different  leases.  An  oil 
lease  made  by  one  co-tenant  without  the  knowledge  of  the  others 
is  valid  as  to  his  interest  though  void  as  to  the  others,  and  if  he 
subsequently  joins  with  the  other  co-tenants  in  a  lease  to  another 
person  "who  has  notice,  no  title  to  his  interest  passes  to  the  new 
lessee;  but  each  lessee  has  a  valid  lease  as  to  the  interests  of  his 
respective  lessors,  and  while  neither  lessee  can  have  partition,  they  • 
may,  by  agreement  with  each  other,  operate  for  oil  while  the  prem- 
ises remain  undivided,  or  any  lessor  may  have  partition  and  the 
leases  will  follow  the  respective  interests  of  the  lessors. 

Appeai^  from  the  Circuit  Court  of  Crawford  county; 
the  Hon.  E.  E.  Newlin,  Judg^,  presiding. 

This  is  an  appeal  by  L.  A.  Brenneman  and  A.  T.  Mc- 
Donald from  a  decree  of  the  circuit  court  of  Crawford 
county  which  cancels  and  sets  aside  as  clouds  upon  the 
title  of  Edgar  D.  Zeigler,  Ernest  Zeigler,  Anna  Price  and 
Charles  A.  Rapp,  a  lease  executed  to  appellants  by  George 
Zeigler  and  Rachel  Zeigler,  his  wife,  and  the  assignments 
thereof,  upon  18.825  acres  of  gas  and  oil  land  located  in 
Crawford  county.     The  decree  also  enjoins  appellants  or 
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their  agents  or  servants  from  in  any  manner  interfering 
with  the  said  Charles  A,  Rapp  or  his  assigns  in  drilling  or 
operating  for  oil  or  gas  on  said  premises,  or  from  entering 
thereupon  for  the  purpose  of  prospecting  or  drilling  for 
oil  or  gas,  or  from  doing  any  other  act  tending  to  the  pro- 
duction of  oil  therefrom. 

George  Zeigler,  Rachel  Zeigler,  Edgar  D.  Zeigler,  Dru- 
cilla  Zeigler,  Ernest  Zeigler,  Julia  Zeigler,  Anna  Price,  John 
Price  and  Charles  A.  Rapp,  the  appellees,  were  the  com- 
plainants and  appellants  were  made  defendants  in  the  bill, 
which  was  filed  on  August  23,  1907.  Later  a  supplemental 
and  an  amended  supplemental  bill  were  filed.  Defendants 
answered,  a  replication  was  filed,  jmd  on  April  10,  1908, 
upon  a  hearing  before  the  court,  a  decree  was  entered,  fihd- 
ing,  among  other  things,  that  George  Zeigler,  Edgar  D. 
Zeigler,  Ernest  Zeigler  and  Anna  Price  are  now,  and  have 
been  for  nine  years  prior  to  the  filing  of  said  bill,  the  own- 
ers in  fee  simple,  as  tenants  in  common,  of  the  land  in  ques- 
tion, and  that  George  Zeigler  is  the  owner  of  the  undivided 
one-half  and  that  Edgar  D.  Zeigler,  Ernest  Zeigler  and 
Anna  Price  are  each  the  owner  of  the  undivided  one-sixth 
thereof;  that  said  premises  are  in  what  is  known  as  gas 
and  oil  territory,  and  that  on  June  25,  1907,  said  George 
Zeigler  and  Rachel  Zeigler,  his  wife,  Edgar  D.  Zeigler  and 
Drucilla  Zeigler,  his  wife,  Ernest  Zeigler  and  Julia  Zeigler, 
his  wife,  Anna  Price  and  John  Price,  her  husband,  executed 
a  lease  to  said  premises  for  oil  and  gas  purposes  to  Charles 
A.  Rapp,  but  that  through  the  mistake  of  the  scrivener  who 
drew  the  lease  the  premises  were  misdescribed,  and  that  on 
February  17,  1908,  upon  learning  of  the  said  mistake,  the 
said  lessors  re-executed  said  lease  with  the  proper  descrip- 
tion therein;  that  said  Charles  A.  Rapp,  immediately  upon 
the  execution  of  the  first  mentioned  lease,  took  possession  of 
said  land  and  placed  thereon  machinery,  a  derrick  and  ma- 
terial and  with  his  employees  began  the  construction  of  a 
well  for  oil  and  gas,  and  that  shortly  after  the  said  Rapp 
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began  said  operations  the  defendants,  without  any  right,  un- 
lawfully  went  in  the  night  time  and  entered  upon  said  prem- 
ises and  with  force  removed  the  said  machinery,  tools  and 
derrick  and  greatly  injured  and  damaged  the  property  of 
said  Rapp,  and  with  force  attempted  to  prevent  him  from 
operating  upon  the  said  premises  for  oil  or  gas ;  that  Rapp 
again  placed  his  machinery,  tools  and  derrick  upon  said 
premises  and  constructed  thereon  a  well  and  succeeded  in 
producing  oil  on  said  premises,  and  placed  a  tower  thereon 
for  the  purpose  of  operating  said  well,  and  continued  to  op- 
erate the  said  well  until  the  appointment  of  a  receiver  by 
the  said  court  pending  the  determination  of  this  cause,  and 
that  since  said  appointment  the  said  receiver  has  been  oper- 
ating the  said  premises  for  oil. 

The  decree  further  finds  that  on  June  9,  1905,  the  said 
George  Zeigler  and  Rachel  Zeigler  attempted  to  execute 
what  is  called  an  oil  and  gas  lease  upon  the  premises  in 
controversy  to  one  W.  W.  Seybert,  and  that  said  instrument 
was  filed  for  record  in  the  recorder's  office  of  Crawford 
county  on  February  13,  1906;  that  on  April  3,  1906,  the 
said  Seybert  assigned  and  transferred  all  his  right,  title  and 
interest  in  his  lease  covering  the  land  in  question  to  one 
I.  E.  Ackerly,  trustee,  and  that  on  April  20,  1906,  the  said 
assignment  was  filed  for  record  in  the  recorder's  office  of 
Crawford  county;  that  on  January  29,  1907,  the  said  Ack- 
erly, as  trustee,  assigned  and  transferred  all  his  right,  title 
and  interest  in  and  to  said  premises  and  said  lease  to  the 
said  McDonald  and  Brenneman,  defendants,  and  that  the 
said  assignment  was  filed  for  record  in  the  recorder's  office 
of  that  county  on  February  i,  1907,  and  that  the  lease  exe- 
cuted to  Seybert,  the  assignments  and  the  records  thereof 
are  clouds  upon  the  title  of  Edgar  D.  Zeigler,  Ernest  Zeig- 
ler, Anna  Price  and  Charles  A.  Rapp,  and  should  be  can- 
celed and  removed  as  to  their  interests. 

The  decree  finds  that  Edgar  D.  Zeigler,  Ernest  Zeigler 
and  Anna  Price  had  no  knowledge  of  the  execution  of  said 
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lease  to  Seybert  at  the  time  it  was  executed,  and  that  when 
they  were  apprised  of  the  fact  and  of  their  rights  in  the 
premises  they  objected  to  the  pretended  lease  and  refused  to 
join  in  the  execution  of  the  same,  and  notified  defendants 
not  to  enter  upon  said  premises  for  the  purpose  of  operat- 
ing for  oil  or  gas,  and  have  not  at  any  time  recognized  the 
right  of  defendants  to  so  operate  thereon  under  said  lease ; 
that  the  said  lease  executed  to  Seybert  by  George  and  Ra- 
chel Zeigler  gave  to  Seybert  or  his  assigns  no  right  to  op- 
erate upon  the  said  premises  for  oil  or  gas  so  long  as  the 
interest  of  said  Zeigler  remained  unassigned  to  him,  and 
that  said  lease  is  void  as  to  the  interests  of  Edgar  D.  Zeig- 
ler, Ernest  Zeigler  and  Anna  Price,  but  that  it  is  binding 
upon  the  interest  of  George  Zeigler  in  the  said  premises 
should  the  same  be  assigned  and  set  off  to  him  during  the 
life  of  said  lease,  and  that  in  case  such  assignment  is  made 
appellants  shall  have  the  right  to  go  upon  the  portion  of 
said  premises  so  set  off  to  said  George  Zeigler  and  operate 
thereon  for  oil  or  gas,  according  to  the  terms  and  condi- 
tions of  said  lease.  The  decree  further  finds  that  Edgar  D. 
Zeigler,  Ernest  Zeigler,  Anna  Price  and  Charles  A.  Rapp 
are  entitled  to  the  relief  prayed  for  by  them,  except  that 
said  Rapp  has  no  right  to  operate  for  oil  or  gas  upon  that 
portion  of  said  premises  which  may  hereafter  be  set  off  to 
the  said  George  Zeigler  or  his  grantees,  if  said  interest  be 
set  off  during  the  term  of  said  leasev executed  to  appellants. 
It  is  ordered  and  decreed  that  Charles  A.  Rapp  shall 
have  the  right  to  go  upon  said  premises,  and  each  and  every 
part  thereof,  during  the  term  of  the  lease  executed  to  him 
and  to  drill  and  operate  for  oil  or  gas,  which  right  shall 
continue  during  the  life  of  said  lease,  provided  that  if  the 
interest  of  said  George  Zeigler  shall  be  set  off  as  herein- 
before set  forth,  the  said  Rapp  shall  have  no  right  to  go 
upon  the  portion  of  the  premises  so  set  off  and  shall  have 
no  right  to  interfere  in  any  manner  with  the  developing 
and  operating  of  such  portion  of  the  said  premises  by  the 
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appellants,  provided,  however,  that  if  the  lease  now  owned 
by  the  defendants  shall  have  expired  and  the  lease  now 
owned  by  Rapp  be  in  full  force  and  effect,  then  the  said 
Rapp  shall  have  the  right  to  go  upon  any  part  of  the  said 
premises  to  develop  and  operate  the  same  according  to  the 
terms  and  conditions  of  his  lease.  It  is  then  ordered  that 
defendants,  their  agents  and  employees,  be  perpetually  en- 
joined from  entering  upon  said  premises  for  the  purpose  of 
operating  for  oil  or  gas  so  long  as  the  interest  of  George 
Zeigler  remains  unassigned,  and  from  in  any  manner  inter- 
fering with  Charles  A.  Rapp  or  his  assigns  in  operating 
upon  said  premises  for  oil  or  gas  or  from  interfering  with 
the  well  drilled  by  themselves  on  said  premises;  that  the 
said  lease  executed  by  George  Zeigler  and  Rachel  Zeigler 
to  the  said  Seybert,  and  the  several  assignments  and  records 
thereof  covering  the  premises  in  controversy,  are  clouds 
upon  the  title  of  Edgar  D.  Zeigler,  Ernest  Zeigler,  Anna 
Price  and  Charles  A.  Rapp,  and  the  same  are  canceled  and 
held  for  naught  in  so  far  as  they  apply  to  their  interests  in 
the  land  in  question. 

It  appears  from  the  record  that  on  February  ii,  1865, 
George  Zeigler  and  Martha  V.  Zeigler,  his  first  wife,  each 
became  the  owner  of  an  undivided  one-half  of  the  land  in 
question.  About  nine  years  before  the  filing  of  the  bill 
Martha  V.  Zeigler  died  seized  of  her  interest  in  this  prop- 
erty, leaving  no  will,  and  leaving  surviving  her,  her  hus- 
band, and  Edgar  D.  Zeigler,  Ernest  Zeigler  and  Anna  Price, 
her  children  and  only  heirs-at-law.  After  her  death  her 
husband  continued  to  occupy  the  premises,  and  up  until  a 
short  time  prior  to  the  beginning  of  this  suit  managed  and 
controlled  the  same  as  if  they  were  his  own  property.  On 
June  9,  1905,  George  Zeigler  and  Rachel  Zeigler,  his  sec- 
ond wife,  executed  a  gas  and  oil  lease  to  the  premises  in 
question  to  one  W.  W.  Seybert  for  a  term  of  three  years, 
and  so  long  thereafter  as  oil  or  gas  was  produced  from  the 
land  and  royalties  and  rentals  paid  by  the  lessee  therefor, 
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giving  to  the  said  Seybert  or  his  assigns  the  exclusive  right 
to  mine  for  and  produce  oil  and  natural  gas  from  said  tract 
of  land.  Seybert's  rights  passed  to  defendants,  and  Sey- 
bert's  lease,  and  the  instruments  effecting  its  transfer,  were 
recorded  as  recited  by  the  decree.  During  the  month  of 
February,  1907,  appellants  began  drilling  on  the  land,  and 
about  March  11,  1907,  completed  a  productive  and  pa)dng 
oil  well.  A  pump  was  placed  in  the  well,  tanks  erected  on 
the  ground  and  the  well  was  operated  by  them  until  the  be- 
ginning of  this  suit,  when  a  receiver  was  appointed,  who 
has  since  operated  the  well.  Shortly  after  the  completion 
of  this  well  appellants  hauled  material  on  the  groimd  to 
begin  the  construction  of  a  second  well.  After  the  second 
rig  had  been  erected  by  aiq)ellants  Edgar  D.  Zeigler  gave 
notice  to  th^ir  agent,  who  was  actually  operating  the  land, 
that  he  and  his  brother  and  sister  had  an  interest  in  the 
land  and  warned  the  agent  that  appellants  should  not  op- 
erate further.  On  June  25,  1907,  George  Zeigler,  Edgar 
D.  Zeigler,  Ernest  Zeigler,  together  with  their  wives,  and 
Anna  Price  and  her  husband,  attempted  to  execute  a  gas 
and  oil  lease  to  the  premises  in  question  to  Charles  A.  R^pp 
for  a  term  of  ten  years,  and  as  long  thereafter  as  oil  and 
gas,  or  either  of  them,  was  produced  from  the  land.  By  a 
mistake  of  the  scrivener  who  drew  the  instrument  the  land 
was  misdescribed,  and  on  February  17,  1908,  upon  learning 
of  the  mistake,  the  lease  was  re-executed  and  the  land  prop- 
erly described.  Shortly  after  the  execution  of  the  lease,' 
in  June,  1907,  Rapp  went  upon  the  premises  with  his  em- 
ployees and  began  the  erection  of  a  derrick  for  the  purpose 
of  drilling  a  well,  but  before  he  had  accomplished  much 
toward  that  end  appellants  removed  his  tools  and  machin- 
ery from  the  land.  Rapp  then  procured  a  force  of  men, 
replaced  his  appliances  on  the  land  and  proceeded  to  dis- 
mantle and  destroy  the  machinery  of  appellants.  About 
this  time  a  truce  was  arranged  between  the  various  parties 
and  it  was  agreed  that  the  matter  should  be  submitted  to 
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the  courts.  Rapp  then  constructed  a  well,  and  during  the 
pendency  of  these  proceedings  a  receiver  appointed  by  the 
court  has  operated  both  that  well  and  the  one  drilled  by 
the  appellants. 

It  is  apparent  from  the  evidence  that  Edgar  D.  Zeigler, 
Ernest  Zeigler  and  Anna  Price  were  aware  of  the  operations 
of  appellants  upon  the  land  from  the  time  they  began  work, 
and  made  no  objection  thereto  until  after  the  first  well  was 
completed  and  in  operation.  Each  of  them  testify,  how- 
ever, that  they  did  not  know  that  they  had  any  interest  in 
the  land  until  shortly  before  the  notice  was  given  to  appel- 
lants' agent  by  Edgar  D.  Zeigler. 

The  rental  reserved  by  the  Seybert  lease,  under  which 
appellants  operated,  was  one-eighth  of  the  oil  produced,  de- 
livered in  pipe  line.  The  rental  reserved  by  the  Rapp  lease 
was  one-sixth  of  the  oil  produced,  delivered  in  pipe  line,  an 
additional  sum  of  $1200  to  be  paid  out  of  Rapp's  share  of 
the  oil  produced  and  certain  additional  rentals  not  neces- 
sary to  be  here  specified,  which  additional  rentals  were  pay- 
able only  upon  condition  that  certain  things  specified  in  the 
lease  should  occur. 

It  is  contended  by  appellants  that  the  decree  of  the  cir- 
cuit court  is  erroneous  and  should  be  reversed. 

G01.DEN,  ScHOLFiHLD  &  ScHOL^iELD,  and  A.  Leo  Weil, 
for  appellants. 

Eagleton  &  Wesner,  and  Parker  &  Newun,  for  ap- 
pellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

George  Zeigler  and  Martha  V.  Zeigler,  his  first  wife, 
owned  each  an  undivided  one-half  of  the  real  estate  cov- 
ered by  the  oil  and  gas  leases  here  involved,  as  tenants  in 
common.    Upon  the  death  of  the  wife,  intestate,  her  title 
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in  the  land  passed  to  their  three  children,  burdened  with  the 
dower  right  of  the  husband.  At  the  time  of  the  execution 
of  the  Seybert  lease  George  Zeigler  was,  as  he  had  been 
for  many  years,  in  the  sole  possession  of  the  real  estate, 
claiming  and  apparently  bdieving  himself  to  be  the  holder 
of  the  entire  title.  The  heirs  of  Martha  V.  seem  to  have 
shared  his  belief  as  to  the  condition  of  the  title.  After  the 
lease  had  been  assigned  to  appellants,  they,  with  the  knowl- 
edge of  the  three  children,  operated  the  land  for  oil  and 
developed  a  paying  well.  Up  to  that  time  the  children  made 
no  objection  to  appellants'  proceedings  but  by  their  silence 
acquiesced  in  what  was  being  done.  Shortly  after  a  paying 
well  was  brought  in  by  appellants,  however,  the  children 
served  notice  upon  them  to  the  effect  that  they  owned  an 
interest  in  the  land  and  warned  appellants  to  proceed  no 
further. 

It  is  contended  by  appellants  that  these  children,  by  their 
silence  and  acquiescence  while  appellants  expended  large 
sums  of  money  and  demonstrated  the  great  value  of  the 
property,  are  estopped  to  assert,  as  against  the  appellants, 
their  title  to  the  premises  or  to  object  to  appellants  oper- 
ating the  land  for  oil.  There  is  evidence  which  tends  to 
show,  and  the  court  found,  that  these  children  were  igno- 
rant of  the  fact  that  they  owned  any  interest  in  this  land 
until  after  appellants'  well  was  brought  in.  With  this  find- 
ing of  fact  we  are  not  disposed  to  interfere.  Within  a 
reasonable  time  after  they  so  ascertained  that  they  owned 
an  interest  in  the  land  they  gave  notice  to  appellants.  No 
estoppel  arises  against  them,  because  during  the  time  of 
their  silence  they  were  ignorant  of  the  fact  that  they  owned 
an  interest  in  the  land.  Mullaney  v.  Duffy,  145  111.  559; 
Bradley  v.  Lightcap,  202  id.  154. 

The  parties  to  this  litigation  agree  that  one  tenant  in 
common  may  not  operate  for  oil  against  the  protest  or 
without  the  consent  of  the  other  tenants  in  common.  Ap- 
pellants contend,  however,  that  the  lease  from  George  Zeig- 
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ler  to  Seybert  was  binding,  as  between  the  parties  thereto, 
so  far  as  the  interest  of  George  Zeigler  in  the  oil  and  gas 
was  concerned,  while  appellees'  position  is  that  the  Seybert 
lease,  having  been  made  by  one  tenant  in  common  without 
the  other  tenants  in  common  joining  therein,  is  wholly  and 
entirely  void  so  long  as  the  lands  remain  undivided,  and  ^ 
that  during  that  time  the  owners  of  the  land,  including  the 
lessor  of  appellants,  may  have  the  land  operated  for  oil  and 
enjoy  the  profits  precisely  as  though  the  Seybert  lease  had 
never  been  made,  but  that  in  the  event  of  a  partition  of  the 
land,  then  the  Seybert  lease  will  become  operative  and  give 
to  the  holder  thereof  the  sole  right  to  operate  for  oil  the 
portion  of  the  real  estate  set  off  to  George  Zeigler. 

Appellees  by  their  brief  quote  and  rely  upon  section  198 
of  Freeman  on  Co-tenancy,  which  in  our  judgment  states 
the  law  correctly,  in  these  words :  "A  conveyance  of  the 
minerals  in  a  tract  of  land,  reserving  his  interest  in  the 
land  itself,  made  by  a  co-tenant  to  a  stranger,  is  regarded 
as  void  as  against  the  co-tenants  of  the  grantor,  'because  it 
is  an  attempt  to  create  a  new  and  distinct  tenancy  in  com- 
mon between  one  co-tenant  and  the  others  in  distinct  parts  of 
the  common  estate,  which  is  contrary  to  the  rules  of  law.'  " 

The  lease  is  void  as  against  the  grantor's  co-tenants, — 
that  is  to  say,  in  determining  their  rights  in  the  property 
no  consideration  is  to  be  given  to  the  existence  of  that  lease. 
.  But  it  does  not  follow  therefrom  that  it  is  of  no  effect  as 
between  the  lessor  and  the  lessee,  even  while  the  premises 
remain  undivided.  On  the  contrary,  as  between  them  it  is 
just  as  valid  as  a  lease  of  property  owned  entirely  by  the 
lessor.  (Freeman  on  Co-tenancy  and  Partition,  sec.  253.) 
The  law  is  that  one  tenant  in  common  may  not  prejudice 
the  rights  of  his  co-tenants  by  a  conveyance  of  any  specific 
part,  or  of  any  interest,  right  or  license  in  any  specific  part, 
of  the  common  property,  but  such  a  conveyance  is  valid  as 
against  the  grantor,  at  least  by  way  of  estoppel.  It  is  only  ^' 
where,  and  as  far  as,  it  comes  in  conflict  with  the  interests 
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of  the  co-tenants  that  it  is  void.  (Fredrick  v.  Fredrick,  219 
111.  568;  Finch  V,  Green,  225  id.  304.)  In  the  present  case, 
after  the  execution  of  the  lease  to  Seybert,  he  and  George 
Zeigler  together  held  and  possessed  all  the  privileges,  right, 
title  and  interest  in  the  land,  including  the  oil  and  gas,  that 

y  George  Zeigler  had  before  possessed,  and  the  rights  of 
George  Zeigler's  co-tenants  remained  precisely  as  they  were 
before  that  lease  was  made.  For  example,  if  there  was  a 
partition  of  the  land,  then  the  Seybert  lease  would  follow 
the  interest  of  George  Zeigler  and  be  operative  only  upon 
the  land  set  off  to  him,  but  as  between  George  Zeigler  and 
Seybert  the  latter  had  the  same  right  in  reference  to  op- 
erating the  land  for  oil  and  gas  that  George  Zeigler  had 
prior  to  the  execution  of  the  lease,  subject  only  to  such 
burdens  as  were  imposed  upon  Seybert  by  that  instrument 
It  follows,  therefore,  that  nothing  was  conveyed  to  Rapp  by 
George  Zeigler  when  he  joined  in  the  lease  which  Rapp 
took.  Rapp  has  no  greater  right  than  if  his  lease  was  alone 
with  the  children  of  Martha  V.  Zeigler,  the  Seybert  lease 
having  been  recorded  and  operations  having  been  in  full 
swing  on  the  land  under  that  instrument  when  Rapp  took 
his  lease.  Neither  of  the  lessees'  can  maintain  partition, 
(Watford  Oil  and  Gas  Co.  v.  Shipman,  233  111.  9,)  and 
neither  of  them  has  the  right  to  operate  without  the  con- 
sent of  the  other,  (Murray  v.  Haverty,  70  111.  318,)  but 

/  either  of  the  lessors  can  maintain  partition,  and  in  that  way 
give  to  his  lessee  the  sole  right  to  operate  for  oil  and  gas 
in  the  portion  of  the  land  which  may  be  set  off  to  such  les- 
sor. If  appellants  and  Rapp  can  agree  upon  the  method  by 
which  thfs  land  shall  be^  operated  then  they  may  operate  it, 
one-half  of  the  oil  going  to  JRapp,  out  of  which  he  shall  pay 
to  each  of  the  children  of  Martha  V.  Zeigler  one-eighteenth 
part  of  that  half  as  rent  or  royalty,  the  other  half  of  the 
oil  going  to  appellants,  out  of  which  they  shall  pay  one- 
eighth  part  of  that  half  to  George  Zeigler  as  rent  or  roy- 
alty.    If,  however,  appellants  and  Rapp  cannot  so  agree, 
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neither  can  rightfully  operate  the  land  for  oil  unless  sonie 
one  of  the  tenants  in  common  elect  to  have  the  land  parti- 
tioned, in  which  event  the  rights  of  each  lessee  will  attach 
to  the  land  set  off  to  his  lessor  or  lessors.  It  is  true  that 
this  view  requires  the  children  of  Martha  V.  Zeigler  or  their 
lessee  to  agree  upon  the  operation  of  the  land  for  oil  and 
gas,  in  case  they  so  desire  to  operate  while  the  land  remains 
undivided,  with  appellants  instead  of  with  George  Zeigler; 
but  in  law  this  is  not  to  be  regarded  as  prejudicial  to  their 
interests,  as  it  cannot  be  said  that  George  Zeigler's  lessees 
will  be  less  ready  to  join  with  the  children  or  their  lessee 
in  operating  the  land  than  would  George  Zeigler  himself. 

No  question  respecting  the  dower  right  of  George  Zeig- 
ler has  been  presented  by  the  parties. 

The  decree  herein  must  be  reversed  and  the  cause  re- 
manded to  the  circuit  court.  Upon  the  cause  being  re- 
docketed  the  court  will  enter  a  decree  providing  that  the 
lease  from  George  Zeigler  to  Seybert,  and  its  assignments, 
shall  be  canceled  and  set  aside  and  for  naught  held  in  so 
far  as  they  appear  to  convey  any  right,  privilege  or  license 
in  and  to  the  interest  in  the  real  estate  which  Martha  V. 
Zeigler's  children  inherited  from  her,  but  leaving  that  lease 
and  its  assignments  in  full  force  and  effect  so  far  as  they 
purport  to  convey  any  right,  privilege  or  license  with  re- 
spect to  the  interest  of  George  Zeigler  in  the  real  estate. 
The  decree  shall  also  provide  for  the  division  of  the  oil  al- 
ready produced,  or  its  proceeds,  in  the  manner  following: 
The  oil  produced  before  June  25,  1907,  (which  was  the 
date  of  the  first  lease  made  to  Rapp,)  or  its  proceeds,  shall 
be  divided,  without  any  charge  for  production,  in  the  man- 
ner following:  The  one-sixteenth  to  George  Zeigler,  the 
seven-sixteenths  to  appellants,  and  to  each  of  the  three  chil- 
dren of  Martha  V.  Zeigler  the  one-sixth  part.  All  the  oil 
produced  on  and  after  June  25,  1907,  down  to  the  time  of 
the  appointment  of  the  receiver,  or  its  proceeds,  without 
any  charge  for  production,  shall  be  divided  in  the  manner 
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following:  To  George  Zeigler  the  three  forty-eighths,  to 
appellants  the  twenty-one  forty-eighths,  to  each  of  the  three 
children  of  Martha  V.  Zeigler  the  one  thirty-sixth,  and  to 
Rapp  the  twenty  forty-eighths  part.  The  oil  produced  since 
the  time  of  the  appointment  of  the  receiver,  or  its  proceeds, 
after  his  disbursements  and  charges  have  been  provided  for 
out  of  the  oil  so  produced,  shall  be  divided  in  the  same  man- 
ner as  the  oil  above  mentioned  which  was  produced  on  and 
after  June  25,  1907,  down  to  the  time  of  the  receiver's  ap- 
pointment. For  the  purpose  of  effecting  such  division  of 
the  oil,  or  its  proceeds,  as  is  hereby  awarded,  the  decree 
shall  provide  for  any  party  hereto  accounting  and  making 
payment  to  any  other  party  hereto  as  may  be  necessary.  If 
desirable  for  the  purpose  of  effecting  such  division,  addi- 
tional proof  may  be  taken,  either  in  open  court  or  upon  a 
reference  to  a  master.  The  costs  of  the  circuit  court  other 
than  the  charges  and  disbursements  of  the  receiver  shall  be 
adjudged  one-half  against  the  complainants  and  one-half 
against  the  defendants.  The  receiver  shall  be  discharged 
and  the  cause  shall  be  stricken  from  the  docket. 

Reversed  and  remanded,  with  directions. 


Rena  Morton,  Defendant  in  Error,  vs.  Evan  Pusey, 
Plaintiff  in  Error. 

Opinion  filed  December  15,  ipo8, 

I.  Constitutional  law — legislature  may  create  code  of  prac- 
tice applicable  to  municipal  court  alone.  The  constitutional  amend- 
ment, adopted  in  1904,  providing  that  in  the  event  of  the  creation 
of  municipal  courts  in  Chicago  "the  jurisdiction  and  practice  shall 
be  such  as  the  General  Assembly  shall  provide,"  authorizes  the 
creation  by  the  legislature  of  a  code  of  practice  applicable  to  such 
municipal  courts  alone,  provided  no  provision  with  reference  to 
jurisdiction  or  practice  so  changes  the  organization  or  functions 
of  the  court  thjit  it  can  no  longer  be  regarded  as  a  city  court 
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2.  Same — statute  giving  municipal  judge  discretion  to  charge 
the  jury  orally  is  valid.  The  constitutional  amendment  adopted 
in  1904,  providing  that  the  jurisdiction  and  practice  of  municipal 
courts  in  Chicago  "shall  be  such  as  the  General  Assembly  shall 
provide/'  authorizes  section  37  of  the  Municipal  Court  act,  (Laws 
of  1905,  p.  175,)  giving  judges  of  municipal  courts  in  Chicago  the 
discretion  to  charge  the  jury  orally  or  in  writing,  and  the  vesting 
of  such  discretion  is  not  a  delegation  of  legislative  power. 

3.  Practice — written  instructions  may  be  refused  if  municipal 
judge  has  determined  to  charge  jury  orally.  After  the  judge  of  the 
municipal  court  has  determined  to  charge  the  jury  orally  and  has 
so  advised  counsel  before  beginning  his  charge,  it  is  not  error  for 
him  to  refuse  to  give  instructions  in  writing  presented  by  counsel. 

4.  Appeals  and  errors — objections  to  statement  of  cause  of  ac- 
tion  should  be  pointed  out  in  the  brief.  The  Supreme  Court  will 
not  enter  into  an  independent  investigation  to  determine  the  suf- 
ficiency of  the  plaintiff's  statement  of  his  cause  of  action  in  the 
municipal  court,  where  the  defendant  has  not  pointed  out  in  his 
brief  wherein  such  statement  fails  to  meet  the  requirements  of 
the  statute. 

5.  Same — point  first  raised  in  reply  brief  will  not  be  considered. 
A  point  made  in  the  reply  brief  which  has  not  been  suggested  by 
the  appellant  or  plaintiff  in  error  in  his  original  brief  and  argu- 
ment will  be  disregarded  by  the  Supreme  Court 

Writ  o^  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Stephen  A.  Foster,  Judge,  presiding. 

On  May  20,  1908,  Rena  Morton,  a  minor,  the  defend- 
ant in  error,  by  her  next  friend,  recovered  a  judgment  for 
the  sum  of  $500,  in  the  municipal  court  of  Chicago,  against 
Evan  Pusey,  plaintiff  in  error,  for  personal  injuries  alleged 
to  have  been  sustained  by  her  through  the  negligence  of 
plaintiff  in  error  in  the  operation  of  an  automobile  at  the 
comer  of  Sixty-fourth  street  and  Stony  Island  avenue,  in 
the  city  of  Chicago,  on  the  evening  of  August  4,  1907.  To 
review  that  judgment  plaintiff  in  error  has  sued  out  a  writ 
of  error  from  this  court. 

The  amended  statement  of  claim  filed  by  defendant  in 
error  avers  that  the  injuries  complained  of  were  occasioned 
through  the  negligence  of  the  plaintiff  in  error  in  operating 
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and  driving  a  certain  automobile  at  an  undue  or  high  rate 
of  speed  across  a  busy  thoroughfare,  by  failing  to  sound 
any  horn  or  other  warning  of  his  approach,  and  by  running 
his  machine  down  the  wrong  side  of  the  street,  past  and 
around  a  certain  street  car  then  standing  at  said  crossing, 
at  an  undue  speed,  by  reason  of  which  defendant  in  error 
was  unable  to  see  or  escape  from  said  automobile ;  that  the 
plaintiff  in  error  failed  to  properly  manage  and  control  his 
said  machine  and  to  apply  brakes  and  stop  the  same  within 
a  proper  time  and  distance,  and  was  careless  and  unskillful 
in  the  management  and  control  of  said  automobile,  by  rea- 
son of  which  negligence  defendant  in  error,  while  in  the 
exercise  of  due  care,  was  struck  by  said  automobile  and  in- 
jured, both  internally  and  externally,  and  by  reason  of  said 
injuries  she  incurred  large  expense  for  doctor's  bills  and 
medicine  and  sustained  financial  loss  of  wages  and  salary 
during  a  period  of  three  months;    that  said  internal  and 
external  injuries  aforesaid  consisted  of  the  striking,  bruis^ 
ing  and  wounding  the  left  side  of  defendant  in  error  and 
the  injuring  and  hurting  of  her  left  arm  and  left  leg,  by 
reason  of  which  she  sustained  great  pain,  and  her  left  ankle 
and  left  knee  were  rendered  sore  and  stiff  and  permanently 
weak,  injured  and  impaired ;  that  the  head  of  defendant  in 
error  was  also  injured,  bruised  and  cut,  and  since  said  ac- 
cident she  has  had  fainting  spells  and  headaches,  pains  in 
and  about  her  head  and  eyes,  and  the  shock  and  fall  also 
impaired  the  internal  organs  and  functions  of  defendant  in 
error  and  have  impaired  her  general  health. 

Sixty-fourth  street  runs  east  and  west.  Stony  Island 
avenue  runs  north  and  south  and  crosses  the  end  of  Sixty- 
fourth  street  just  west  of  an  entrance  to  Jackson  Park. 
Running  east  toward  Stony  Island  avenue  on  Sixty-fourth 
street  are  three  street  car  tracks,  the  south  track  turning  to 
the  south  and  the  other  two  turning  to  the  north  on  Stony 
Island  avenue.  On  this  south  track  east-bound  cars  are 
operated,  and  at  the  junction  of  the  two  streets  this  track 
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is  laid  within  three  or  four  feet  of  the  curb  on  the  south 
side  of  Sixty-fourth  street.  On  the  track  immediately  north, 
west-bound  cars  are  operated.  The  accident  occurred  about 
8 :30  o'clock  on  the  evening  of  August  4,  1907,  at  the  junc- 
tion of  these  two  streets.  A  car  running  east  on  the  south 
track  on  Sixty-fourth  street  had  just  arrived  at  the  corner 
and  had  stopped  to  let  passengers  off  before  turning  south 
on  Stony  Island  avenue.  At  this  time  there  were  a  number 
of  persons  on  the  west  side  of  the  avenue  immediately  south 
of  Sixty-fourth  street,  some  of  them  waiting  to  take  the 
car  and  others  intending  to  cross  the  railway  tracks.  For 
some  distance  plaintiff  in  error  had  followed  the  car  on  the 
south  track  with  his  automobile,  and  when  the  car  slowed 
down  to  make  the  stop  at  the  corner  the  plaintiff  in  error 
turned  his  machine  to  the  left  and  ran  on  east  along  the 
north  side  of  and  close  to  the  car.  Just  as  he  reached  the 
east  end  of  the  car,  defendant  in  error,  who  was  crossing 
Sixty-fourth  street,  walking  to  the  north  on  the  west  line 
of  Stony  Island  avenue,  and  who  had  passed  just  in  front 
of  the  street  car  after  the  motorman  on  the  car  had  mo- 
tioned her  to  do  so,  stepped  in  front  of  plaintiff  in  error's 
machine  and  was  struck  by  it  and  ktiocked  down.  On  the 
trial  plaintiff  in  error  testified  that  he  was  running  his  ma- 
chine, at  the  time  of  the  accident,  on  second  speed,  and  that 
he  was  traveling  less  than  six  miles  an  hour,  and  that  when 
the  machine  was  operated  at  first  speed  it  could  be  run  as 
slow  as  three  miles  an  hour ;  that  the  machine  was  stopped 
by  him  thirteen  or  fourteen  feet  east  of  the  point  where  the 
accident  occurred;  that  when  he  turned  out  to  go  around 
the  car  he  saw  no  one  on  the  street  ahead  of  him,  and  that 
he  did  not  see  defendant  in  error  until  the  instant  before 
she  was  struck,  and  it  was  then  too  late  to  apply  the  emer- 
gency brake;  that  just  as  he  was  leaving  the  car  track  to 
go  around  the  street  car  he  sounded  his  horn  and  at  the 
moment  defendant  in  error  stepped  in  front  of  his  machine 
he  shouted  to  her.    When  struck  by  the  machine  defendant 
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in  error's  left  knee  and  left  arm  were  quite  severely  injured, 
and  it  appears  from  the  evidence  that  for  a  considerable 
length  of  time  afterward  she  suffered  from  other  bodily  ail- 
ments occasioned  by  the  shock.  Prior  to  the  injury  the 
defendant  in  error  was  employed  as  stenographer,  but  on 
account  of  the  condition  of  her  health  following  the  accident 
she  was  obliged  to  give  up  this  work. 

At  the  close  of  all  the  evidence  the  court  denied  plain- 
tiff in  error's  motion  for  a  peremptory  instruction. 

Charles  A.  Phelps,  for  plaintiff  in  error: 

Section  37  of  the  Municipal  Court  act,  providing  "that 
in  trials  by  jury  in  the  municipal  court  of  Chicago  the  court 
shall  charge  the  jury  as  to  the  law  only,  and  the  charge 
may,  in  the  discretion  of  the  court,  be  given  orally  or  in 
writing,"  is  unconstitutional  for  the  following  reasons : 

(a)  Because  section  22  of  article  4  of  the  constitution 
provides  that  "the  General  Assembly  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say,  for  *  *  *  regulating  the  practice  in 
courts  of  justice.  *  *  *  In  all  other  cases  where  the 
general  law  can  be  made  applicable  no  special  law  shall  be 
enacted." 

(6)  Because  section  29  of  article  6  of  the  constitution 
provides  that  "all  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation;  and  the  organization,  jurisdic- 
tion, powers,  proceedings  and  practice  of  all  courts,  of  the 
same  class  or  grade,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  process,  judgments  and  decrees  of 
such  courts,  severally,  shall  be  uniform." 

(c)  Because  it  attempts  to  delegate  legislative  duties  to 
the  court  and  authorize  it  to  make  the  law  as  to  how  a  jury 
shall  be  instructed  in  each  case. 

The  same  power  cannot  be  either  legislative  or  judicial, 
as  the  legislature  may  incline  to  retain  it  or  surrender  it  to 
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the  judiciary.  6  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  1026; 
Galesburg  v.  Hawkinson,  75  III.  152. 

The  provision  of  the  statute  requiring  instructions  to 
be  reduced  to  writing  is  mandatory,  and  the  court  must 
follow  the  provision  of  the  statute,  and  it  is  reversible  er- 
ror to  instruct  the  jury  orally.  Ray  v.  Wooters,  19  111.  81 ; 
McBzven  v.  Morey,  60  id.  32. 

To  the  extent,  only,  that  the  amendment  of  1904  in- 
vades the  limitations  and  safeguards  erected  by  the  consti- 
tution as  originally  framed,  the  provisions  of  the  amended 
section  prevail,  but  in  all  other  respects  those  limitations 
and  safeguards  remain  unimpaired  and  in  full  force  and 
vigor,  as  part  of  the  organic  law  of  the  State.  Chicago  v. 
Reeves,  220  111.  274;  Railroad  Co.  v.  Drainage  District, 
194  id.  310. 

The  "proceedings  and  practice"  of  the  courts  must  be 
construed  to  mean  the  form  in  which  actions  are  brought 
and  the  manner  of  conducting  and  carrying  oh  suits.  Bou- 
vier  defines  "practice"  as  "the  form,  manner  and  order  of 
conducting  and  carrying  on  suits  or  prosecutions  in  courts 
through  their  various  stages,  according  to  the  principles  of 
law  and  the  rules  laid  down  by  the  respective  courts."  Peo- 
ple v.  Raymond,  186  111.  407. 

The  court  provided  for  under  the  Municipal  Court  act 
has  substantially  the  same  jurisdictional  features  as  the 
courts  formed  under  the  City  Court  act.  Miller  v.  People, 
230  111.  65;  Chicago  V.  Knobel,  232  id.  112;  Ladies  of 
Maccabees  v.  Harrington,  227  id.  511. 

The  operation  of  the  City  Court  act  is  uniform  and 
general  in  all  the  cities  in  which  its  provisions  come  into 
operation.    Railroad  Co.  v.  Greer,  223  111.  104. 

The  constitution  of  1870,  and  the  subsequent  enact- 
ments of  the  legislature  in  reference  to  city  courts,  abol- 
ished all  prior  enactments  in  reference  to  city  courts,  their 
practices  and  jurisdictions;    and  the  court  has  uniformly 
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held  that  the  object  and  purpose  of  the  constitution  and 
the  subsequent  enactments  was  the  establishment  of  a  uni- 
form practice  in  the  city  courts  as  well  as  all  other  courts 
of  justice  in  this  State.  People  v.  Rumsey,  64  111.  44; 
O'Connor  v.  Leddy,  64  id.  299 ;  Blake  v.  Peckham,  64  id. 
362;  Frantz  v.  Fleitz,  85  id.  362;  Myers  v.  People,  67 
id.  503. 

Plaintiff  was  required  to  exercise  due  care  for  her  own 
safety,  and  not  to  blindly  rush  into  danger  and  then  seek 
to  recover  from  the  plaintiff.  Railway  Co.  v.  Halsey,  133 
111.  248;   Lovenguth  v.  Bloomington,  71  id.  238. 

It  was  incumbent  on  the  plaintiff,  under  the  circum- 
stances of  this  case,  to  prove  that  the  defendant  had  an 
opportunity  to  become  conscious  of  the  facts  giving  rise  to 
his  duty  to  the  plaintiff.  Traction  Co.  v.  Browdy,  206 
111.  615. 

If  the  plaintiff  ran  in  front  of  defendant's  automobile 
so  suddenly  that  he  could  not  have  avoided  colliding  with 
her,  defendant  was  not  liable.  Traction  Co.  v.  Leach,  215 
111.  184. 

John  E.  Erickson,  (W11.US  H.  Hutson,  of  counsel,) 
for  defendant  in  error : 

The  General  Assembly  is  expressly  authorized  by  the 
amendment  of  1904  to  the  constitution  "to  pass  any  law, 
local,  special  or  general,  providing  a  scheme  or  charter  of 
a  local  municipal  government  for  Chicago,  *  *  *  and 
in  such  case  the  jurisdiction  and  practice  of  said  municipal 
courts  shall  be  such  as  the  General  Assembly  shall  pre- 
scribe, and  the  General  Assembly  may  pass  all  laws  which 
it  may  deem  requisite  to  effectually  provide  a  complete  sys- 
tem of  local  municipal  government  for  Chicago." 

The  act  authorizing  oral  instructions  is  not  local  or 
special.  It  regulates  the  practice  of  the  entire  municipal 
court.  It  neither  includes  nor  excludes  any  other  courts 
"of  the  same  class  or  grade." 
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All  assignments  of  error  not  argued  in  the  argument 
of  plaintiff  in  error  are  deemed,  upon  appeal,  to  have  been 
waived.  Jones  v.  Bean,  136  111.  App.  545 ;  Brewing  Ass. 
V.  Hamilton,  41  id.  481. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

Pursuant  to  section  300  of  chapter  37,  Kurd's  Revised 
Statutes  of  1905,  the  judge  of  the  municipal  court  in- 
structed the  jury  orally,  and  it  is  contended  by  plaintiff  in 
error  that  this  section  300,  giving  the  judge  discretion  to 
deliver  his  charge  orally  or  to  deliver  it  in  writing,  is  in 
violation  of  section  22  of  article  4  of  the  constitution,  which 
forbids  the  passage  of  any  local  or  special  law  regulating 
the  practice  in  courts  of  justice,  and  it  is  urged  that  it  also 
violates  section  29  of  article  6  of  the  constitution,  which 
reads  as  follows:  "All  judicial  officers  shall  be  commis- 
sioned by  the  Governor.  All  laws  relating  to  courts  shall 
be  general,  and  of  uniform  operation ;  and  the  organization, 
jurisdiction,  powers,  proceedings  and  practice  of  all  courts, 
of  the  same  class  or  grade,  so  far  as  regulated  by  law,  and 
the  force  and  effect  of  the  process,  judgments  and  decrees 
of  such  courts,  severally,  shall  be  uniform."  These  objec- 
tions to  the  section  of  the  statute  in  question  are  based  on 
the  fact  that  it  gives  discretion  to  the  judge  of  the  munici- 
pal court  to  instruct  the  jury  either  orally  or  in  writing, 
while  a  like  discretion  is  not  conferred  upon  the  judge  of 
any  other  court. 

The  amendment  to  the  constitution  adopted  by  the  vot- 
ers in  1904,  and  which  is  section  34  of  article  4  of  the 
fundamental  law  of  the  State,  provides  that  in  the  event 
of  the  creation  of  municipal  courts  in  the  city  of  Chicago 
"the  jurisdiction  and  practice  of  said  municipal  courts  shall 
be  such  as  the  General  Assembly  shall  prescribe."  If  plain- 
tiff in  error's  contention  is  correct,  the  words  just  quoted 
are  entirely  without  meaning.  We  do  not  think  they  should 
be  so  regarded.  One  purpose  of  the  legislature  and  of  the 
fir— 3 
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people  unquestionably  was  to  authorize  the  creation  of  a 
code  of  practice  for  the  municipal  court  of  Chica^^o  which 
might  apply  to  that  court  alone.  Such  a  code  cannot  take 
away  from  a  litigant  any  right  given  him  by  the  constitu- 
tion as  it  stood  prior  to  this  amendment  in  reference  to 
any  matter  other  than  practice  in  that  court,  but  as  the 
question  of  instructing  orally  or  of  instructing  in  writing 
is  solely  a  matter  of  practice,  we  think  that  the  statute  in 
question  is  warranted  by  section  34,  supra.  Nor  can  it  be 
said,  as  here  contended,  that  this  section  delegates  to  the 
judge  legislative  power  to  determine  whether  or  not,  in  any 
particular  case,  the  jury  shall  be  instructed  by  one  method 
or  another.  Statutes  vesting  like  discretionary  powers  in 
judges  of  courts  of  record  have  never  been  regarded  in  this 
State  as  conferring  legislative  power  upon  the  judges.  It 
is,  however,  beyond  the  power  of  the  legislature  to  make 
any  provision  in  reference  to  the  jurisdiction  of  or  practice 
in  the  municipal  court  which  would  effect  such  a  change  in 
the  organization  or  ftmctions  of  the  court  that  it  could  no 
longer  be  regarded  as  a  municipal  or  city  court.  Miller  y. 
People,  230  111.  65. 

After  the  court  had  disposed  of  a  motion  made  at  the 
close  of  all  the  evidence  the  attorney  for  plaintiff  in  error 
asked  that  the  jury  be  instructed  in  writing,  and  presented 
certain  written  instructions  and  requested  that  the  court 
give  the  same.  These  were  all  refused,  for  the  reason  that 
the  court  had  elected  to  instruct  the  jury  orally.  At  the 
conclusion  of  the  oral  charge  the  judge  inquired  whether 
there  were  any  objections  to  the  instructions  as  given. 
Counsel  for  plaintiff  in  error  did  not  make  any  objection 
nor  take  any  exception  to  the  charge  so  far  as  the  law 
stated  or  omitted  was  concerned,  but  asked  that  two  of 
the  written  instructions  which  he  had  before  passed  up,  and 
which  two  he  then  again  presented,  should  be  given.  The 
court  refused  both.  One  of  them  contained  a  proper  ele- 
ment which  went  to  the  measure  of  damages,  the  substance 
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of  which  should  have  in  some  manner  been  given  to  the 
jury,  but  as  offered  these  instructions  were  properly  refused 
for  the  reason  that  they  were  in  writing  when  the  court 
had  determined  to  charge  the  jury  orally  and  had  so  ad- 
vised counsel  before  beginning  to  instruct. 

The  sufficiency  of  the  amended  statement  of  plaintiff's 
cause  of  action  was  challenged.  Plaintiff  in  error  has  not 
in  his  brief  pointed  out  wherein  that  statement  fails  to  meet 
the  requirements  of  the  statute.  We  will  not  enter  upon 
an  independent  investigation  ourselves  for  the  purpose  of 
ascertaining  whether  the  alleged  error  exists. 

Evidence  was  received  tending  to  show  that  prior  to  the 
time  of  the  injury  the  menses  of  the  injured  girl  had  oc- 
curred at  regular  intervals  and  that  afterward  the  periods 
at  which  they  occurred  were  irregular,  indicating  derange- 
ment, which  it  was  claimed  resulted  from  the  accident.  It 
was  objected  that  the  statement  of  claim  was  not  broad 
enough  to  permit  the  admission  of  such  testimony.  We 
have  examined  that  statement  and  are  of  opinion  the  evi- 
dence was  admissible. 

It  is  also  complained  that  the  court  erred  in  refusing  to 
instruct  the  jury  to  find  for  the  defendant  at  the  close  of 
all  the  evidence.  The  statement  preceding  this  opinion 
shows  that  the  evidence  tended  to  prove  plaintiff's  state- 
ment of  her  claim.    The  motion  was  without  merit. 

The  verdict  was  not  against  the. weight  of  the  evidence 
nor  was  the  amount  of  damages  allowed  excessive. 

Plaintiff  in  error  by  his  reply  brief  and  argument  raises 
a  constitutional  question  not  suggested  by  his  original  brief 
and  argument.  The  portion  of  his  reply  brief  dealing  with 
this  proposition  has  been  disregarded  by  us. 

The  judgment  of  the  municipal  court  will  be  affirmed. 

Judgment  affirmed. 
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WiiyUAM  S.  Harman,  Defendant  in  Error,  vs.  The  Illi- 
nois AND  Eastern  Coal  Company,  Plaintiff  in  Error. 

Opinion  filed  December  13,  1908. 

Evidence — when  counsel  is  entitled  to  possession  of  memoranda 
to  cross-examine  witness.  In  assumpsit  on  a  coal  contract,  where 
the  defendant  claims  a  set-off  for  delay  in  delivery,  if  a  witness 
called  by  the  plaintiff  to  show  the  delay  was  for  causes  excused 
by  the  contract  testifies  to  data  relating  to  the  output  of  the  mine, 
the  days  it  was  idle,  etc.,  by  referring  constantly  to  report  sheets, 
counsel  for  defendant  is  entitled  to  have  possession  of  the  report 
sheets  for  the  purpose  of  cross-examining  the  witness,  when  it  ap- 
pears the  latter  has  no  independent  recollection  of  the  data  he  has 
testified  to. 

Writ  o^  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  John  W.  Houston, 
Judge,  presiding. 

Harman,  defendant  in  error,  sued  the  coal  company, 
plaintiff  in  error,  in  the  municipal  court  of  Chicago,  in  as- 
sumpsit, to  recover  $700.82  claimed  to  be  due  him  under 
the  provisions  of  a  contract  in  words  and  figures  following: 

"Contract  No,  526, 

"William  S.  Harman  agrees  to  sell  and  Illinois  and  Eastern 
Coal  Company  (a  corporation)  of  Chicago,  Illinois,  agrees  to  buy: 

*' Quantity — Buyer's  requirements  for  buyer's  retail  trade  at  Ca- 
nal and  Ewing  street  yard,  Chicago,  from  May  i,  1905,  to  April  i, 
1906,  estimated  at  two  hundred  cars  of  lump  and  one  hundred  and 
fifty  cars  of  ^gg,  more  or  less. 

**Material — ^Re-screened  four-inch  lump  and  re-screened  egg 
from  Indiana  Hocking  mine,  at  Farmersburg,  Sullivan  county,  In- 
diana, same  as  furnished  last  year. 

"Price — ^Lump,  one  dollar  and  forty  cents  ($1.40)  per  net  ton, 
f.  o.  b.  cars  mine;  egg,  one  dollar  and  twenty  cents  ($1.20)  per 
net  ton  f .  o.  b.  cars  mine. 

"Delivery — ^As  ordered  by  buyer.  Not  less  than  fifteen  cars 
lump  and  ten  cars  tgg  during  May,  June  and  July,  1905.  Not  less 
than  twenty  cars  of  lump  and  ten  cars  of  tgg  any  month  thereafter. 

"Route-'C,  &  E.  I.  R-  R.  to  Chicago  and  C,  B.  &  Q.  R.  R.  to 
yard. 
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"Terms-Suyer  to  remit  on  or  before  the  15th  of  each  month 
for  all  shipments  of  the  preceding  mcmth. 

"Weights— Mine  or  railroad  weights,  as  ascertained  at  original 
point  of  shipment 

"This  contract  is  made  subject  to  strikes,  accidents,  car  supply, 
delays  in  transportation  or  other  causes  beyond  control. 

"The  buyer  and  seller,  in  entering  into  this  contract,  realize  the 
uncertainty  of  deliveries  growing  out  of  strikes,  casualties  or  other 
causes  beyond  the  control  of 'either  party,  and  it  is  hereby  mutually 
acknowledged  that  the  intent  of  this  agreement  is  not  to  bind  either 
party  as  to  failure  to  perform  by  reason  of  matters  beyond  the  con- 
trol of  the  party  in  default,  but  that  the  material  shall  be  shipped 
by  the  seller  and  accepted  by  the  buyer  as  per  delivery  specified,  so 
far  as  the  labor,  the  physical  conditions  at  the  respective  plants 
and  the  ability  of  carriers  will  permit. 

"It  is  agreed  and  understood  that  during  such  time  or  times  as 
our  production  of  coal  shall  be  reduced,  but  not  wholly  prevented, 
by  strikes,  lockouts,  delays,  failure  of  transportation,  accidents  or 
other  causes  beyond  our  control,  we  shall  ship  to  you  such  propor- 
tion of  the  coal  actually  produced  from  our  mines  as  the  maximum 
daily  amount  of  coal  hereby  contracted  for  bears  to  the  maximum 
daily  amount  of  coal  covered  by  all  the  contracts  under  which  we 
may  at  such  time  or  times  be  required  to  supply  from  said  mines. 
William  S.  Harman,  (Seal.) 
Illinois  &  Eastern  Coal  Co.  (Seal.) 

R.  L.  Pottinger,  V.  P." 

It  was  admitted  that  there  was  a  balance  due  to  Harman 
for  coal  received  by  the  company  of  the  amount  claimed  by 
Herman,  but  the  company  interposed  a  plea  of  set-off  or 
recoupment,  claiming  that  there  was  $1328.92  due  it  from 
Harman  on  account  of  his  failure  to  deliver  the  amount 
of  coal  which  he  was  obligated  to  deliver  by  his  contract. 
Upon  a  trial  without  a  jury  the  court  found  there  was  noth- 
ing due  on  account  of  the  claimed  recoupment  or  set-off, 
and  entered  judgment  in  favor  of  Harman  for  $700.82. 
That  judgment  has  been  affirmed  by  the  Appellate  Court 
for  the  First  District,  and  the  company  brings  the  cause  to 
this  court  by  writ  of  error. 

Stedman  &  SoEi<KE,  "for  plaintiff  in  error. 

Leslie  H.  Whipp,  for  defendant  in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  briefs  of  the  parties  in  this  case  are  devoted  prin- 
cipally to  a  discussion  of  the  facts,  which  the  law  does  not 
permit  us  to  consider.  The  only  question  presented  which 
is  open  for  determination  in  this  court  arises  upon  the  ac- 
tion of  the  court  in  sustaining  an  objection  made  during  the 
cross-examination  of  the  witness  Conkd,  who  testified  on 
the  part  of  Harman.  The  proof  showed,  and  it  was  not 
denied,  that  the  coal  company  was  unable  to  obtain  from 
Harman  the  full  amount  of  coal  specified  in  the  paragraph 
beginning  with  the  word  "quantity,"  which  is  a  part  of  the 
contract  set  out  in  the  foregoing  statement  of  facts,  and  it 
offered  testimony  tending  to  show  that  in  lieu  of  coal  so 
specified  which  was  not  delivered  it  had  been  obliged  to 
purchase  other  coal  at  a  price  higher  than  that  fixed  by 
the  contract  with  Harman,  and  it  was  this  difference  in 
price  that  it  sought  to  recover  from  Harman.  For  the  pur- 
pose of  meeting  this  alleged  state  of  facts  Harman  offered 
evidence  tending  to  show  that  during  a  certain  part  of  the 
time  covered  by  the  contract  the  output  of  the  mine  was 
reduced  by  causes  mentioned  in  the  last  paragraph  of  the 
contract,  and  that  the  coal  company  received  its  full  pro- 
portion of  the  coal  actually  produced  during  that  time,  as 
that  proportion  was  fixed  by  that  paragraph.  In  order  to 
prove  what  the  output  of  the  mine  was  during  the  time  in 
question,  and  to  show  on  what  days  the  mine  was  idle  on 
account  of  causes  specified  in  the  last  paragraph  of  the  con- 
tract, Harman  took  the  testimony  of  Conkel,  who  was  as- 
sistant mine  superintendent  of  the  Indiana  Hocking  mine 
and  who  superintended  the  operation  of  the  mine  during  the 
time  in  question.  The  mine,  when  in  active  operation,  pro- 
duced from  800  to  1000  tons  of  coal  per  day.  The  witness 
testified  as  to  the  number  of  tons  of  various  kinds  of  coal 
produced  by  the  mine  during  the  months  of  October,  No- 
vember and  December,  1905,  and  January,  February  and 
March,  1906,  and  as  to  the  days  the  mine  was  idle  during 
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that  time  for  causes  specified  in  the  contract.  Practically 
the  whole  of  the  alleged  shortage  occurred  during  these 
months.  The  witness  was  unable  to  so  testify  from  his 
unaided  memory,  but  testified  by  constantly  refreshing  his 
memory  as  he  proceeded,  by  referring  to  sheets  of  paper 
which  he  had  in  his  possession  while  on  the  witness  stand. 
The  information  on  those  sheets  he  had  assisted  in  copy- 
ing from  the  coal  reports  which  were  kept  at  the  mine  and 
which  were  at  the  mine  during  the  time  of  the  trial.  These 
reports  so  kept  at  the  mine,  according  to  the  testimony  of 
this  witness,  showed  the  amount  of  coal  mined  each  day, 
and  were  in  that  respect  made  up  from  weights  taken  by 
this  witness  as  the  cars  loaded  with  freshly  mined  coal  from 
time  to  time  passed  over  the  scales  at  the  mine,  and  such 
reports  showed  also  the  dates  upon  which  the  mine  was 
idle.  Upon  cross-examination  of  this  witness  the  fact  was 
developed  that  he  could  not  testify  in  regard  to  the  amount 
of  the  output  and  as  to  the  dates  on  which  the  mine  was 
idle  except  by  reference  to  these  sheets,  which  at  that  mo- 
ment were  in  the  court  room  and  in  the  possession  of  coun- 
sel for  Harman.  Counsel  for  the  company  asked  that  he 
(counsel)  be  permitted  to  take  them.  Harman's  attorney 
objected,  because,  as  he  stated,  the  witness  "used  the  sheets 
to  refresh  his  memory,  and  for  no  other  reason  than  that, 
under  the  decisions  witness  can  use  a  memorandum  and 
testify  to  it,  and  it  is  not  necessary  for  counsel  to  introduce 
it  in  evidence."  The  court  sustained  this  objection  and 
counsel  for  the  company  was  not  permitted  to  examine  the 
papers.  The  purpose  for  which  the  sheets  were  desired  by 
the  cross-examiner,  as  state'd  by  him  at  the  time  the  ob- 
jection was  made  and  before  it  was  passed  upon,  was  for 
use  in  cross-examination.  For  that  purpose  he  was  entitled 
to  have  possession  of  these  sheets  and  to  examine  them,  in 
order  that  he  might  conduct  the  cross-examination  of  the 
witness  with  intelligence.  ( i  Taylor  on  Evidence,  sees.  749- 
753 ;    I  Wharton  on  Evidence,  sec.  525 ;  8  Ency.  of  PI.  & 
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Pr.  142,  143;  I  Greenleaf  on  Evidence,  sec.  437;  Watson 
V.  Miller,  82  Tex.  205.)  No  other  witness  testified  who 
pretended  to  have  personal  knowledge  of  the  amount  of  the 
output  of  the  mine  or  of  the  number  of  days  during  which 
the  mine  was  closed  for  any  of  the  causes  mentioned  in  the 
last  paragraph  of  the  contract. 

For  the  error  in  sustaining  the  objection  above  discussed 
the  judgment  of  the  Appellate  Court  and  the  judgment  of 
the  municipal  court  will  be  reversed  and  the  cause  will  be 
remanded  to  the  municipal  court  for  further  proceedings 
consistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  People  ex  rel.  Charles  W.  McCall,  County  Treasurer, 
Appellant,  vs.  C.  Schwank  et  al.  Appellees. 

Opinion  Hied  December  15,  Jpo8. 

1.  Drainage — when  drainage  commissioners  must  make  a  new 
classiHcation.  If  drainage  commissioners,  under  the  authority  of 
section  21  of  the  Farm  Drainage  act,  enter  of  record  their  finding 
that  the  classification  under  which  the  district  has  been  acting  is 
not  fairly  adjusted,  it  is  their  duty  to  disregard  such  classification 
and  make  a  new  one;  and  the  fact  that  their  new  classification  is 
quashed  on  certiorari  does  not  authorize  them  to  abandon  that 
duty  and  levy  an  assessment  upon  the  old  classification. 

2.  Same — jurisdiction  of  commissioners  is  confined  to  territo- 
rial limits  of  district,  A  drainage  assessment  determined  upon  by 
farm  drainage  commissioners  at  a  meeting  in  an  attorney's  office 
outside  the  limits  of  the  district,  at  which  the  clerk  of  the  district 
was  not  present  and  of  which  he  liad  no  notice,  is  void  as  an  as- 
sessment made  by  individuals  having  no  taxing  power  at  all,  and 
such  assessment  cannot  be  validated  by  ratification  at  a  meeting  of 
the  commissioners  held  within  the  district  after  the  assessment  is 
levied  and  has  become  payable. 

3.  Same — it  is  the  classification  and  not  the  spreading  of  an 
assessment  which  affects  rights  of  land  owners.  It  is  the  classi- 
fication of  the  lands  of  a  drainage  district,  and  not  the  mere  spread- 
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ing  of  die  assessment,  that  detennines  the  rights  and  liabilities  of 
the  land  owners;  and  if  a  classification  has  been  acquiesced  in  by 
the  land  owners  for  many  years,  any  objection  as  to  its  having 
been  made  by  commissioners  who  were  land  owners  of  the  dis- 
trict will  be  regarded  as  waived. 

Appeai,  from  the  County  Court  of  Whiteside  county; 
the  Hon.  Henry  C.  Ward,  Judg^i  presiding. 

H.  H.  Waite,  and  C.  L.  &'  C.  E.  Sheldon,  for  appel- 
lant. 

Jarvis  Dinsmoor,  for  appellees. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  county  collector  of  Whiteside  county  applied  to  the 
county  court  of  said  county,  at  the  May  term,  1908,  for 
judgment  against  lands  of  the  appellees  and  an  order  of 
sale  for  an  unpaid  assessment  levied  by  the  commissioners 
of  Union  Drainage  District  No.  5  of  the  towns  of  Mont- 
morency and  Coloma,  in  said  county,  a  district  organized 
under  the  Farm  Drainage  act.  The  appellees  appeared  and 
filed  objections,  some  of  which  were  sustained  and  judg- 
ment was  refused.  The  record  was  brought  to  this  court 
by  appeal. 

Union  Drainage  District  No.  5  of  the  towns  of  Mont- 
morency and  Coloma  was  organized  in  1883.  There  was 
at  that  time  a  drainage  district  known  as  Drainage  District 
No.  3  of  Montmorency,  which  had  been  organized  in  1881 
to  drain  lands  in  that  town.  There  was  no  outlet  for  the 
main  ditch  of  that  district,  and  when  the  Union  Drainage 
District  No.  5  of  the  two  towns  was  organized,  the  lands 
in  the  existing  Drainage  District  No.  3  of  Montmorency 
were  included  with  other  lands  in  that  town  and  the  town 
of  Coloma.  The  main  ditch  of  the  union  district  connected 
with  the  main  ditch  previously  constructed  by  district  No.  3 
and  furnished  an  outlet  for  the  waters  of  that  district.    The 
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commissioners  of  highways  of  the  two  towns,  who  were 
ex  officio  drainage  commissioners,  on  December  12,  1885, 
made  a  classification  of  all  the  lands  in  the  union  drainage 
district,  including  the  lands  in  district  No.  3,  and  upon  this 
classification  assessments  were  spread  and  the  contemplated 
improvements  for  the  purpose  of  drainage  were  made.  Dis- 
trict No.  3  of  Montmorency  kept  up  its  organization  as  a 
district,  and  in  September,  1903,  the  drainage  commission- 
ers of  the  union  drainage  district  held  a  meeting,  at  which 
it  was  determined  to  repair  and  improve  the  drainage  works 
of  the  district  and  to  levy  an  additional  assessment  therefor. 
They  then  determined  and  entered  of  record  their  finding 
that  it  appeared  from  experience  and  results  that  the  for- 
mer assessments  were  not  fairly  adjusted  on  the  several 
tracts  of  land  in  said  district  according  to  benefits  contem- 
plated at  the  time  the  first  classification  was  made,  and 
that  they  disregarded  the  proportions  of  the  former  assess- 
ment and  determined  to  classify  the  lands  in  said  district 
on  a  graduated  scale,  according  to  the  benefits  received  and 
to  be  received  by  the  drainage  work  in  the  district.  In  pur- 
suance of  that  finding  and  determination  they  made  a  new 
classification  of  all  the  lands  in  the  district  and  spread  an 
assessment  on  that  classification  on  October  13,  1903.  The 
land  owners  and  drainage  commissioners  of  district  No.  3 
filed  in  the  circuit  court  a  petition  for  a  writ  of  certiorari 
to  quash  the  record  of  the  orders  classifying  and  assessing 
the  lands  of  the  district,  alleging  that  the  classification  was 
void  because  the  commissioners  of  the  union  district  had 
no  authority  to  classify  lands  included  in  said  district  No.  3 
and  that  the  commissioners  failed  to  give  legal  notice  of 
the  assessment.  At  the  January  term,  1904,  the  circuit  court 
quashed  the  classification  and  the  assessment  roll  based  on 
it.  On  October  12,  1907,  the  commissioners  of  the  union 
drainage  district  met  at  the  office  of  their  attorneys  in  Ster- 
ling, outside  of  the  district.  •  The  clerk  had  no  notice  of 
the  meeting  and  was  not  present,  but  wrote  a  record  of  the 
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meeting  from  minutes  mailed  to  him  from  the  office  of  the 
attorneys  and  at  the  direction  of  one  of  the  commissioners. 
The  record  shows  a  resolution  reciting  that  the  classifica- 
tion made  on  October  13,  1903,  had  been  quashed  by  the 
circuit  court,  leaving  the  former  classification  of  the  lands 
in  the  district  in  force,  and  that  under  these  facts  a  new 
classification  was  not  necessary  and  proceedings  for  a  new 
classification  should  be  discontinued.  On  November  2,  1907, 
the  commissioners  again  assembled  at  the  same  place  in  the 
absence  of  the  clerk  and  resolved  to  levy  an  assessment  of 
$900  upon  the  lands  of  the  district,  to  be  due  and  payable 
December  i,  1907,  and  employed  the  attorneys  to  make  the 
assessment.  On  November  11,  1907,  the  commissioners 
again  met  at  the  office  of  the  attorneys  and  adopted  an 
assessment  roll  of  that  date  prepared  by  the  attorneys, 
amounting  to  $900,  based  on  the  original  classification,  with 
some  minor  changes  previously  made.  The  clerk  was  not 
only  absent  from  all  these  meetings,  but  he  had  no  notice 
of  any  of  them  and  no  knowledge  of  what  was  done  and 
wrote  the  record  from  minutes  sent  to  him  by  the  attorneys. 
On  February  26,  1908,  the  commissioners  met  in  the  dis- 
trict and  the  clerk  was  present.  They  then  passed  a  reso- 
lution confirming  the  assessment  previously  adopted  on  No- 
vember II,  1907,  and  made  payable  on  December  i,  1907, 
and  approved  and  ratified  the  action  taken  at  the  meetings 
held  outside  of  the  district.  The  assessment  roll  included 
only  that  part  of  the  lands  in  the  union  drainage  district 
not  within  the  limits  of  district  No.  3  of  Montmorency  and 
left  out  the  lands  in  said  district  No.  3  which  were  in- 
cluded in  the  organization  of  the  district  and  classified  and 
assessed  as  lands  of  the  district. 

Section  21  of  the  Farm  Drainage  act  provides  that  in 
any  district  where  a  classification  has  once  been  made,  and 
the  commissioners  believe^  from  experience  and  results,  that 
such  former  classification  was  or  is  not  fairly  adjusted  on 
the  several  tracts  of  land  according  to  benefits  which  may 
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be  derived  from  new  or  additional  assessments,  then  the 
commissioners  shall  disregard  such  former  classification  and 
make  a  new  classification  in  accordance  with  justice  and 
right.  The  commissioners  of  the  union  drainage  district 
believed,  from  experience  and  results,  that  the  classification 
first  made  was  not  fairly  adjusted  and  entered  their  finding 
to  that  eflfect  in  their  record.  It  was  then  their  duty  to 
disregard  the  former  classification  and  make  a  new  one  in 
accordance  with  justice  and  right,  and  the  land  owners  had 
a  right  to  have  that  duty  performed.  After  a  finding  that 
a  classification  was  not  fairly  adjusted  nothing  is  left  to  the 
discretion  of  the  commissioners,  and  the  provisions  of  the 
statute  designed  for  the  protection  and  benefit  of  the  land 
owners  cannot  be  disregarded.  {People  v.  Warren,  231  111. 
518.)  The  commissioners  attempted  to  make  a  new  classi- 
fication in  the  discharge  of  their  duty,  but  it  was  quashed 
by  the  court  upon  an  inspection  of  the  record  returned  in 
obedience  to  the  writ  of  certiorari.  The  fact  that  the  new 
classification  proved  abortive  for  lack  of  notice,  or  any  other 
reason,  did  not  alter  the  finding  that  the  first  classification 
was  not  properly  adjusted  as  between  the  land  owners  and 
did  not  authorize  the  commissioners  to  abandon  their  duty 
to  make  ^classification  in  accordance  with  justice  and  right. 
The  order  quashing  the  classification  merely  set  it  aside  and 
the  assessment  based  upon  it,  and  did  not  destroy  the  orig- 
inal organization  of  the  district  more  than  twenty  years  be- 
fore, which  had  been  acquiesced  in  for  that  length  of  time 
by  all  owners  of  lands  in  the  district  which  had  been  classi* 
fied  and  assessed.  The  assessment  was  spread  upon  a  por- 
tion, only,  of  the  lands  included  in  the  district  as  they  had 
been  classified  for  assessment  with  the  other  lands,  and  the 
commissioners  had  decided  that  such  classification  was  not 
properly  adjusted  between  the  land  owners.  The  duty  of 
making  a  new  classification  had.  not  been  performed  and 
the  assessment  was  not  based  on  a  valid  classification  of  the 
lands  in  the  district. 
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The  meetings  at  which  the  assessment  was  determined 
upon  and  the  attorneys  employed  to  make  it,  and  at  which 
it  was  adopted,  were  held  outside  of  the  district,  in  the  ab- 
sence of  the  clerk  and  without  notice  to  him.  The  minutes 
were  furnished  to  the  clerk  by  the  attorneys,  and  from  them 
he  wrote  the  record.  These  proceedings  were  void  and 
without  jurisdiction,  for  the  reason  that  the  jurisdiction  of 
drainage  commissioners  is  confined  to  the  territorial  limits 
of  the  district.  {People  v.  Carr,  231  III.  502.)  The  reso- 
lution passed  at  the  meeting  of  February  26,  1908,  purport- 
ing to  confirm  the  assessment  and  ratify  the  void  acts,  was 
not  effective  for  that  purpose.  Mere  defects  or  irjregulari- 
ties  in  the  exercise  of  the  taxing  power  might,  perhaps,  be 
subsequently  cured,  but  in  this  case  the  assessment  was  lev- 
ied by  three  individuals  who  were  not  authorized  to  exer- 
cise the  taxing  power  at  all,  and  the  resolution  was  adopted 
long  after  the  attempted  levy  and  after  it  was  to  become 
jdue  and  payable.  Under  those  circumstances  the  resolu- 
tion could  not  validate  the  assessment. 

It  is  contended  by  counsel  for  appellees  that  the  com- 
missioners had  no  power  to  levy  an  assessment  because  they 
were  land  owners  in  the  district.  It  is  the  classification  of 
the  lands  which  determines  the  rights  and  liabilities  of  the 
land  owners,  and  the  spreading  of  an  assessment  is  nothing 
but  a  mathematical  computation,  which  determines  no  right 
and  affects  no  interest.  The  classification  made  in  1883  was 
acquiesced  in  for  over  twenty  years  by  the  land  owners,  and 
if  it  were  still  a  valid  classification,  any  objection  to  the 
manner  in  which  it  was  made  would  be  regarded  as  waived. 
No  classification  was  made  by  the  present  commissioners, 
and  the  question  of  their  power  in  that  respect  is  not  in- 
volved in  this  appeal. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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Frank  Sturges,  Appellee,  vs.  The  City  o^  Chicago, 

Appellant. 

Opinion  filed  December  i^,  jpo8. 

1.  Constitutional  law — objections  by  one  whose  rights  are 
not  affected  are  not  entertained.  Courts  do  not  entertain  objec- 
tions to  the  constitutionality  of  a  statute  unless  the  objection  is 
made  by  one  whose  rights  may  have  in  some  way  been  affected. 

2.  Same — courts  will  not  so  construe  a  statute  as  to  make  it 
unconstitutional  unless  unavoidable.  Courts  will  not  construe  a 
statute  so  as  to  render  it  unconstitutional  if  any  other  reasonable 
construction  can  be  adopted  which  will  make  the  act  effective. 

3.  Samb — courts  will  not  assume  that  legislature  intended  ab- 
surd  consequences.  Courts  will  not  adopt  a  particular  construction 
of  a  statute  which  will  lead  to  absurd  consequences  unless  the  lan- 
guage of  the  statute  will  admit  of  no  other  reasonable  construction. 

4.  Same — Mobs  and  Riots  act  does  not  impose  liability  regard- 
less of  where  mob  assembled.  The  Mobs  and  Riots  act  of  1887  is 
not  unconstitutional  upon  the  alleged  ground  that  it  permits  a  re- 
covery against  a  city  or  county  for  damage  done  by  mob  or  riot 
even  though  the  property  destroyed  may  be  in  another  city  oi* 
county  than  the  one  where  the  mob  assembled  or  the  riot  occurred, 
since  the  act  does  not  so  provide  and  will  not  be  construed  as  hav- 
ing that  effect. 

5.  Same — Mobs  and  Riots  act  not  invalid  because  it  imposes  li- 
ability regardless  of  negligence.  The  Mobs  and  Riots  act  of  1887 
is  not  unconstitutional  because  it  imposes  a  liability  on  a  city  or 
county  without  regard  to  whether  the  city  or  county  or  its  officers 
were  guilty  of  negligence  or  had  power  to  disperse  the  mob  or  sup- 
press the  riot,  since  the  liability  imposed  by  the  act  is  npt  based 
upon  any  element  of  negligence,  but  is  imposed  under  the  police 
power  of  the  State  as  a  matter  of  public  policy. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the 
Hon.  S.  C.  Stough,  Judge,  presiding. 

Robert  N.  Holt,  Clyde  L.  Day,  and  Emil  C.  Wet- 
ten,  (Edward  J.  Brundage,  Corporation  Counsel,  of 
counsel,)  for  appellant: 

Due  process  of  law  requires  that  a  party  be  given  an 
opportunity  to  be  heard  on  every  question  of  fact  or  liabil- 
ity.    Railway  Co.,  v.  Lackey,  78  111.  55;   Zeigler' v.  Rail- 
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road  Co.  58  Ala.  594;  Hager  v.  Reclamation  District,  11 1 
U.  S.  701 ;  Jensen  v.  Railway  Co.  6  Utah,  253 ;  Wads- 
worth  V.  Railway  Co.  18  Colo.  600;  Cateril  v.  Railway  Co. 
2  Idaho,  540;  Bielenberg  v.  Railway  Co.  8  Mont.  271; 
Thompson  v.  Railway  Co.  8  id.  279;  Schenck  v.  Railway 
Co.  5  Wyo.  430;  £ay^  Kingston  v.  T(?//^,  48  N.  H.  57; 
Stoudenmire  v.  Brown,  48  Ala.  699;  S'fre^^  v.  iST^zc;  Or- 
/^an^^  32  La.  Ann.  577. 

Due  process  of  law  requires  only  what  is  demanded  by 
the  usual  general  law,  according  to  the  nature  of  the  par- 
ticular matter  in  hand.  It  will  not  tolerate  unusual  or  ar- 
bitrary actions.  H olden  v.  Hardy,  169  U.  S.  366;  Da^iHd- 
son  V.  New  Orleans,  96  id.  97 ;  Bank  v.  Okely,  4  Wheat. 
235 ;  Board  of  Education  v.  Bakezvell,  122  111.  339. 

Laws  inflicting  penalties  should  operate  equally  on  all 
citizens  equally  situated.    Bailey  v.  People,  190  111.  28. 

The  "equal  protection  of  the  law"  covers  privileges  con- 
ferred as  well  as  liabilities  imposed.  Hayes  v.  Missouri, 
120  U.  S.  68. 

Where  the  void  provisions  in  a  statute  cannot  be  elim- 
inated without  affecting  the  remaining  portions,  the  whole 
statute  becomes  void.    Cooley's  Const.  Lim.  178,  179. 

BuLKLfey,  Gray  &  More,  for  appellee : 

The  law  in  question  has  been  held  constitutional,  as  not 
violating  any  provision  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States  or  of  section  22  of  ar- 
ticle 4  of  the  constitution  of  this  State,  and  the  rule  stare 
decisis  applies.  Soap  Co.  v.  Chicago,  234  111.  314;  Chicago 
V.  Cement  Co.  178  id.  372;  Pennsylvania  Co.  v.  Chicago, 
81  Fed.  Rep.  317;  Chicago  v.  Pennsylvania  Co.  119  id. 
497;  Darlington  v.  Mayor,  31  N.  Y.  164;  County  of  Al- 
legheny V.  Gibson,  90  Pa.  St.  397;  Greenup  v.  Stoker,  3 
Gilm.  202. 

The  act  in  question  is  the  exercise  of  the  police  power 
of  the  State  over  the  municipality.     Electric  Imp.  Co.  v. 
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San  Francisco,  45  Fed.  Rep.  593 ;  Reduction  Co.  v.  Reduc- 
Hon  Works,  199  U.  S.  306 ;  Gardner  v.  Michigan,  199  id- 
325;  Jones  V.  Brim,  165  id.  180;  Railway  Co.  v.  Mathews, 
165  id.  I ;  Railway  Co.  v.  Beckwith,  129  id.  27;  Sedgwick 
on  Construction  of  Statutes,  (2d  ed.)  434. 

Courts  will  not  so  construe  a  statute  as  to  render  it  un- 
constitutional when  by  a  reasonable  construction  it  can  be 
rendered  legal.  People  v.  Peacock,  98  111.  172;  Newland 
V.  Marsh,  19  id.  376;  People  v.  Harrison,  191  id.  257; 
Soap  Co.  V.  Chicago,  234  id.  314;  Chicago  v.  Cement  Co. 
178  id.  372;  Pennsylvania  Co.  v.  Chicago,  81  Fed.  Rep. 
317;  Jones  V.  Brim,  165  U.  S.  180;  Railway  Co.  v,  Beck- 
with, 129  id.  27. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  an  action  on  the  case  commenced  by  Frank 
Sturges,  the  appellee,  against  the  city  of  Chicago,  the  ap- 
pellant, in  the  circuit  court  of  Cook  county,  to  recover  dam- 
ages for  an  injury  to  the  property  of  the  appellee  caused 
by  a  mob  or  riot  in  the  city  of  Chicago  on  the  i6th  day  of 
July,  1903.  A  jury  was  waived,  and  the  cause,  by  agree- 
ment of  the  parties,  was  tried  by  the  court,  and  resulted  in 
a  finding  and  judgment  in  favor  of  the  plaintiff  for  the  sum 
of  $702,  and  the  city  has  prosecuted  this  appeal. 

The  declaration  contained  one  count,  and  alleged  that 
the  plaintiff  was  the  owner  of  a  six-story  brick  building 
located  at  the  corner  of  Green  and  Congress  streets,  in  the 
city  of  Chicago;  that  on  the  i6th  day  of  July,  1903,  during 
a  strike,  a  large  mob  or  riot  of  more  than  twelve  persons 
assembled  In  the  vicinity  of  said  building,  and  with  stones, 
brickbats  and  other  missiles  broke  and  destroyed  a  large 
quantity  of  plate  glass  in  the  said  building  of  the  value  of 
$1048;  that  the  destruction  and  injury  to  said  plate  glass 
and  said  building  were  not  occasioned  by  the  negligence  or 
wrongful  act  of  the  plaintiff  or  his  tenant ;  that  the  plaintiff 
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used  all  diligence  to  protect  his  property  from  being  de- 
stroyed or  injured,  and  averred  that  notice  of  the  injury  to 
his  property  was  given  to  the  city  on  the  third  day  of  Au- 
gust, 1903.  The  general  issue  was  filed,  and  on  the  trial 
defendant  submitted  certain  propositions  in  writing  which 
challenged  the  constitutionality  of  the  said  statute  on  the 
ground  that  it  was  in  conflict  with  the  State  and  federal 
constitutions,  and  particularly  in  conflict  with  section  22  of 
article  4  and  sections  2  and  11  of  article  2  of  the  State 
constitution,  and  in  conflict  with  the  provisions  of  the  fifth 
amendment  and  the  first  section  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States,  which  propo- 
sitions were  all  marked  "refused"  by  the  court. 

The  suit  is  based  upon  an  act  of  the  legislature  of  this 
State  entitled  "An  act  to  indemnify  the  owners  of  prop- 
erty for  damages  occasioned  by  mobs  and  riots,"  approved 
June  15,  1887,  in  force  July  i,  1887,  (Laws  of  1887, 
p.  237,)  and  it  is  conceded  by  the  appellant  if  said  act  is 
constitutional  appellee  was  entitled  to  recover  in  the  court 
below,  and  the  judgment  of  that  court  should  be  affirmed. 

Section  i  of  the  act  of  1887  reads  as  follows:  "Be  it 
enacted  by  the  People  of  the  State  of  Illinois,  represented 
in  the  General  Assembly:  That  whenever  any  building  or 
other  real  or  personal  property,  except  property  in  transit, 
shall  be  destroyed  or  injured  in  consequence  of  any  mob  or 
riot  composed  of  twelve  or  more  persons,  the  city,  or  if 
not  in  a  city  then  the  county  in  which  such  property  was 
destroyed,  shall  be  liable  to  an  action  by  or  in  behalf  of  the 
party  whose  property  was  thus  destroyed  or  injured,  for 
three-fourths  of  the  damages  sustained  by  reason  thereof." 

The  constitutionality  of  this  act  was  before  this  court  in 
City  of  Chicago  v.  Manhattan  Cement  Co.  178  111.  372,  and 
in  Dawson  Soap  Co.  v.  City  of  Chicago,  234  id.  314,  and  it 
was  therp  sustained.  It  is,  however,  contended  by  appel- 
lant that  the  act  should  be  held  unconstitutional  in  this  case 
upon  grounds  other  than  those  upon  which  it  is  said  the 
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former  decisions  of  this  court  were  based  and  for  reasons 
which  were  not  then  presented  to  the  court  either  in  the 
briefs  filed  by  counsel  or  upon  oral  argument.  Counsel  for 
the  appellant  now  contend  that  said  act  is  unconstitutional 
for  the  following  reasons :  First,  because  the  act  makes  the 
location  of  the  property  destroyed  or  injured,  and  not  the 
place  where  the  mob  assembled  or  the  riot  occurred,  the 
criterion  as  to  who  should  be  punished;  and  second,  be- 
cause the  act  makes  the  liability  of  the  city  or  county  con- 
clusive from  the  fact,  alone,  that  the  property  was  destroyed 
or  injured  within  the  limits  of  the  city  or  county,  and 
wholly  regardless  of  the  fact  whether  the  city  or  county, 
or  its  officers,  were  guilty  of  negligence  or  had  the  power 
to  disperse  the  mob  or  suppress  the  riot. 

To  emphasize  the  first  position  of  the  appellant,  it  is 
said  in  the  brief  filed  by  counsel  on  its  behalf,  a  mob  may 
assemble  or  a  riot  occur  in  one  city  or  county,  or  even  in 
a  foreign  State,  and  by  the  use  of  dynamite  or  cannon  de- 
stroy or  injure  property  in  another  city  or  county  or  in  this 
State,  and  that  the  city  or  county  "in  which  such  property 
was  destroyed  or  injured"  may  be  held  liable  under  the 
statute  although  the  city  or  county  where  the  destruction 
or  injury  to  the  property  occurred  was  powerless  to  dis- 
perse the  mob  or  suppress  the  riot,  as  the  mob  or  rioters 
were  beyond  the  limits  of  the  city  or  county.  Whether  a 
city  or  county  in  which  a  mob  assembled  or  a  riot  occurred 
would  be  liable  for  property  destroyed  or  injured  in  an  ad- 
joining city  or  county,  under  the  circumstances  suggested 
by  counsel  for  appellant,  need  not  now  be  discussed  or  de- 
cided as  that  sort  of  a  case  is  not  now  before  the  court, 
and  the  law  is  well  settled  that  courts  do  not  entertain  ob- 
jections to  the  constitutionality  of  a  statute  unless  the  ob- 
jection is  made  by  one  whose  rights  have  been  in  some  way 
affected.  (Neifing  v.  Town  of  Pontiac,  56  111.  172;  People 
V.  McBride,  234  id.  146.)  The  case  here  made  by  the  dec- 
laration and  by  the  proofs  by  the  appellee  brings  the  case 
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clearly  within  the  provisions  of  the  statute, — ^that  is,  the 
property  in  question  was  destroyed  or  injured  by  a  mob  or 
riot  in  the  city  where  the  mob  assembled  or  the  riot  oc- 
curred. 

It  is  fundamental  that  the  courts  will  not  construe  a 
statute  so  as  to  make  it  unconstitutional  if  any  other  reason- 
able construction  can  be  placed  upon  it  which  will  make  it 
effectual.  (Newland  v.  Marsh,  19  111.  376;  People  v.  Pea- 
cock, 98  id.  172.)  To  hold  that  the  statute  in  question 
should  be  so  construed  as  to  make  a  city  or  county  liable 
for  the  destruction  or  injury  of  property  caused  by  a  mob 
or  a  riot  outside  of  the  limits  of  the  city  or  county  would 
be  to  attribute  to  the  legislature  the  doing  of  an  unreason- 
able and  absurd  thing  and  something  which  the  legislature 
clearly  could  not  have  contemplated.  This  the  courts  will 
never  do,  unless  the  language  of  the  statute  is  so  clear  and 
certain  in  its  terms  that  no  other  reasonable  conclusion  from 
the  reading  thereof  can  be  reached.  And  even  when  the 
literal  enforcement  of  a  statute  will  result  in  inconvenience 
and  great  hardship  and  lead  to  consequences  which  are  ab- 
surd, the  courts  will  presume  no  such  consequences  were 
intended  and  adopt  a  construction  which  is,  in  its  conse- 
quences, in  accordance  with  reason  and  which  will  promote 
the  ends  of  justice  and  avoid  the  absurdity.  In  People  v. 
Harrison,  191  111.  257,  the  court,  on  page  267,  said :  "When 
the  literal  enforcement  of  a  statute  would  result  in  great 
inconvenience  and  cause  great  injustice,  and  lead  to  conse- 
quences which  are' absurd  and  which  the  legislature  could 
not  have  contemplated,  the  courts  are  bound  to  presume 
that  such  consequences  were  not  intended,  and  adopt  a  con- 
struction which  will  promote  the  ends  of  justice  and  avoid 
the  absurdity."  To  the  same  eflfect  were  People  v.  City  of 
Chicago,  152  111.  546,  and  Crane  v.  Chicago  and  Western 
Indiana  Railroad  Co.  233  id.  259.  We  think  it  clear,  there- 
fore, from  a  consideration  of  the  statute  upon  which  the 
cause  of  action  in  this  case  is  based,  said  statute  should 
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be  so  construed  as  not  to  impose  a  liability  upon  a  city  or 
county  for  property  destroyed  or  injured  by  a  mob  or  riot 
assembling  or  occurring  outside  of  the  limits  and  beyond 
the  control  of  the  city  or  county  in  which  the  property  was 
destroyed  or  injured.  If  the  statute  is  given  such  construc- 
tion, then  the  objection  urged  by  the  appellant  against  its 
constitutionality  is  removed.  The  Supreme  Court  of  the 
State  of  New  York,  and  the  Supreme  Courts  of  the  State 
of  Pennsylvania  and  other  States  in  the  Union,  have  each 
held  a  statute  substantially  in  the  language  of  our  statute 
constitutional.  (Darlington  v.  State  of  New  Yorky  31 
N.  Y.  163;  County  of  Allegheny  v.  Gibson,  90  Pa.  St. 
397;  35  Am.  Rep.  670.)  Our  conclusion  therefore  is  that 
the  first  contention  of  the  appellant  cannot  be  sustained. 

The  second  contention  of  the  appellant  is  based  upon 
the  supposition  that  the  statute  was  enacted  to  guard  against 
injury  to  the  property  of  the  citizen  caused  by  the  negli- 
gence of  the  city  or  the  county  in  which  its  destruction  or 
injury  takes  place,  in  failing  to  disperse  a  mob  or  suppress 
a  riot  The  liability  imposed  by  statutes  of  this  kind  is  not 
based  by  the  legislature  or  sustained  by  the  courts  upon  the 
theory  that  the  city  or  the  county  in  which  the  property  is 
destroyed  or  injured  has  been  guilty  of  negligence,  as  the 
element  of  negligence  is  not  the  basis  upon  which  the  lia- 
bility rests,  but  such  statutes  are  enacted  by  virtue  of  the 
police  power  of  the  State  and  are  sustained  upon  the  ground 
of  public  policy,  and  have  been  universally  enforced  by  the 
courts  without  regard  to  the  hardship  which  might  arise  by 
reason  of  their  enforcement  in  particular  cases.  The  ques- 
tion raised  in  appellant's  second  contention  was  raised  and 
passed  upon  by  this  court  adversely  to  the  contention  of  ap- 
pellant in  the  case  of  City  of  Chicago  v.  Manhattan  Cement 
Co.  supra,  and  was  there  set  at  rest.  On  page  379  of  the 
opinion  in  that  case  the  court  said:  "Except  that  of  the 
State  of  Maryland,  all  of  the  statutes  of  this  character,  so 
far  as  we  can  ascertain,  like  our  own,  fix  the  liability  of 
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the  municipality  without  reference  to  its  ability  or  exercise 
of  diligence  to  prevent  the  destruction,  and  that  f  eattu-e  has 
not  been  considered  by  any  of  the  courts  passing  upon  the 
question,  as  an  objection  to  their  validity."  And  the  court 
in  that  case  quoted  with  approval  the  following  excerpt 
from  the  Gibson  case  (p.  378)  :  "Under  our  political  sys- 
tem the  State  grants  a  portion  of  its  sovereignty  to  certain 
municipalities.  It  clothes  them  with  certain  of  its  powers 
and  exacts  from  them  in  return  the  performance  of  certain 
duties.  Among  the  powers  granted  is  that  of  maintaining 
a  police  force.  Among  the  duties  exacted  is  that  of  pre- 
serving the  public  peace.  There  is  an  implied  contract  be- 
tween the  State  and  every  municipality  upon  which  it  be- 
stows a  portion  of  its  sovereignty,  that  such  municipality 
shall  preserve  the  public  peace  and  maintain  good  order 
within  its  borders.  The  State  lends  its  aid  when  the  local 
authorities  are  overborne  and  a  call  for  assistance  is  made 
in  the  manner  pointed  out  by  law.  But  it  is  entirely  within 
the  power  of  the  sovereign  to  make  such  communities  re- 
sponsible for  the  preservation  of  order.  The  privileges  con- 
ferred must  be  taken  with  such  burdens  as  the  law-making 
power  chooses  to  annex  thereto."  And  again,  on  page  379 : 
"It  may  seem  a  harsh  rule  to  hold  a  community  responsible 
for  the  effects  of  mob  violence,  which,  apparently  at  least, 
they  had  no  power  to  prevent,  yet  not  more  so  than  to  hold 
every  inhabitant  of  the  English  hundred  liable  for  a  rob- 
bery of  which  he  knew  nothing  and  had  no  means  of  ar- 
resting. In  both  cases  it  is  a  police  regulation.  It  is  based 
upon  the  theory  that  with  proper  vigilance  the  act  might 
and  ought  to  have  been  prevented."  And  from  the  Dar- 
lington case,  on  page  378 :  "It  cannot  be  doubted  but  that 
the  general  purposes  of  the  law  are  within  the  scope  of 
l^islative  authority.  The  legislature  has  plenary  power  in 
respect  to  all  subjects  of  civil  government  which  they  are 
not  prohibited  from  exercising  by  the  constitution  of  the 
United  States  or  by  some  provision  or  arrangement  of  the 
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constitution  of  this  State.  This  act  proposes  to  subject  the 
people  of  the  several  local  divisions  of  the  State,  consisting 
of  counties  and  cities,  to  the  payment  of  damages  to  prop- 
erty in  consequenoe  of  any  riot  or  mob  within  the  county 
or  city.  The  policy  upon  which  the  act  is  framed  may  be 
supposed  to  be  to  make  good  at  the  public  expense  the 
losses  of  those  who  may  be  so  unfortunate  as,  without  their 
own  fault,  to  be  injured  in  their  property  by  acts  of  law- 
less violence  of  a  particular  kind  which  it  is  the  general 
duty  of  the  government  to  prevent,  and  further,  and  prin- 
cipally, we  may  suiq)osc,  to  make  it  the  interest  of  every 
person  liable  to  contribute  to  the  public  expense  to  discour- 
age lawlessness  and  violence  and  maintain  the  empire  of  the 
laws  established  to  preserve  public  quiet  and  social  order. 
These  ends  are  plainly  within  the  purposes  of  civil  govern- 
ment, and,  indeed,  it  is  to  maintain  them  that  governments 
are  instituted,  and  the  means  provided  by  this  act  seem  to 
be  reasonably  adapted  to  the  purposes  in  view." 

We  have  gone  over  the  questions  involved  in  this  case 
with  much  care,  and  have  reached  the  same  conclusion  which 
was  reached  in  City  of  Chicago  v.  Manhattan  Cement  Co. 
supra,  where,  on  page  377,  this  court  said :  "Statutes  sim- 
ilar to  ours  have  been  in  force  in  England,  as  well  as  in 
several  of  the  States  in  this  country,  for  many  years,  and 
have  uniformly  been  upheld  by  the  courts.  The  constitu- 
tional right  of  legislatures  to  enact  such  laws  under  our 
form  of  government  has  been  frequently  challenged  in 
courts  of  last  resort,  and  our  attention  is  called  to  no  case 
denying  that  authority." 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  circuit  court  will  be  affirmed. 

Judgment  aMrni£d. 
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WiLUAM  D.  Allott  et  ol.  Defendants  in  Error,  vs.  The 
American  Strawboard  Company  et  aL  Plaintiffs  in 
Error. 

Opinion  Hied  December  15,  ipo8. 

1.  Cloud  on  title — cloud  on  title  defined.  A  cloud  on  a  title 
is  a  semblance  of  a  title,  either  legal  or  equitable,  or  a  claim  of 
an  interest  in  lands,  appearing  in  some  legal  form,  but  which  is,  in 
fact,  unfounded. 

2.  Same — when  cloud  on  title  exists.  A  cloud  on  title  exists 
where  the  claim  of  the  adverse  party  is  valid  on  the  face  of  the 
instrument  or  proceeding  sought  to  be  set  aside  and  extrinsic  facts 
are  necessary  in  order  to  show  that  such  instrument  or  proceed- 
ing is  invalid. 

3.  Same — bill  does  not  lie  to  remove  verbal  claim  or  oral  as- 
sertion of  ownership.  Such  clouds  upon  title  as  may  be  removed 
by  courts  of  equity  are  instruments  or  other  proceedings  in  writing 
which  appear  upon  the  records  and  thereby  cast  doubt  upon  the 
validity  of  the  record  title. 

4.  Injunction — injunction  will  not  be  granted  unless  complain- 
ant shows  he  will  be  injured.  A  court  of  equity  will  not  issue  an 
injunction  unless  the  complainant  shows  he  will  be  injured  if  re- 
lief is  not  granted,  and  the  allegations  of  the  bill  must  be  clear 
and  be  supported  by  satisfactory  evidence  that  substantial  injury 
will  be  sustained. 

5.  Same — complainant's  rights  must  be  such  as  can  be  clearly 
ascertained.  To  authorize  an  injunction  there  should  not  only  be 
a  clear  and  palpable  violation  of  the  rights  of  the  complainant,  but 
the  rights  themselves  must  be  certain  and  such  as  can  be  clearly 
ascertained  and  measured. 

6.  Same — court  of  equity  mil  not  do  a  vain  thing.  A  court  of 
equity  will  not  issue  an  injunction  merely  to  allay  unfounded  fears 
or  apprehension,  nor  will  it  entertain  a  bill  simply  to  vindicate  an 
abstract  principle  of  justice. 

Writ  of  Error  to  the  Circuit  Court  of  Will  county; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 

The  original  bill  in  this  case  was  filed  September  9,  1904, 
against  the  American  Strawboard  Company  and  two  of  the 
other  plaintiffs  in  error,  asking  that  they  be  restrained  from 
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taking  or  continuing  in  possession  of  an  abutment  of  a  dam 
on  block  1 6,  Alden's  Island  addition  to  Wilmington,  or  the 
abutment  to  said  dam  on  the  opposite  shore  of  the  Kanka- 
kee river,  or  of  the  lands  between  said  abutments,  and  from 
proceeding  to  erect  a  dam  across  the  Kankakee  river  at  said 
place  or  so  near  as  to  interfere  with  complainants  in  main- 
taining a  dam  there,  except  as  such  plaintiffs  in  error  might 
proceed  in  accordance  with  certain  provisions  and  restric- 
tions of  certain  deeds  of  July  28,  1838,  executed  by  Thomas 
Cox  and  others  to  A.  B.  Bowen  and  others,  and  that  the 
rights  of  all  parties  as  to  the  maintenance  and  control  of 
the  five-foot  dam  at  said  place  and  the  rights  of  the  parties 
to  the  water  power  derived  from  such  dam  might  be  defined 
and  declared.  No  injunction  was  ever  issued  in  the  case. 
Subsequently,  on  May  16,  1905,  an  amendment  was  filed 
adding  as  parties  other  persons  owning  or  claiming  to  own 
certain  lots  and  the  right  to  have  power  from  the  dam. 
Answers  were  filed,  and,  on  issues  being  joined,  testimony 
was  taken,  which  shows  that  in  the  Kankakee  river,  in  this 
locality,  is  situated  Alden's  island.  The  river,  flowing  in  a 
northerly  direction,  is  divided  thereby  into  two  streams, 
the  largest  one  originally  flowing  on  the  west  side  of  the 
island.  The  river  has  been  used  for  water  power  at  that 
point  since  about  1838.  At  that  time  the  land  and  water 
rights  were  owned  jointly  by  Thomas  and  Joseph  Cox  and 
A.  B.  Bowen,  who  afterward  divided  the  property  between 
them  by  deeds.  The  land  on  the  east  bank  of  the  east 
branch  was  platted  into  water  lots  and  sold  to  various  par- 
ties by  the  Coxes  and  Bowen,  and  by  tnesne  conveyances 
the  title  to  the  respective  lots  is  now  in  the  various  defend- 
ants in  error.  Several  mills,  including  a  paper  mill  operated 
by  the  American  Strawboard  Company,  are  situated  oh 
these  water  lots  and  are  run  a  part  of  the  time  by  power  ob- 
tained from  a  raceway  running  out  of  the  east  channel.  One 
of  these  early  deeds  includes,  among  other  rights  granted, 
"the  privilege  of  letting  and  drawing  off  from  the  mill  race 
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at  said  lot  ii,  also  y2,  inches  of  water  from  the  mill  race 
at  any  place  on  the  premises  hereby  conveyed,  and  of  re- 
serving 884  inches  of  water  to  be  drawn  from  said  mill  or 
point  at  said  lot  i,  and  water  sufficient  to  run  a  saw  mill, 
and  72.  inches  of  water  to  be  drawn  from  the  mill  race  at 
lot  ID  of  water  lots,  the  one-half  of  all  the  remaining  water 
in  the  mill  race,  together  with  all  and  singular  the  heredita- 
ments and  appurtenances,"  etc.  Some  of  the  other  deeds 
contain  provisions  of  the  same  nature.  There  are  also  pro- 
visions as  to  the  building  and  repairing  of  the  mill  dam 
and  other  portions  of  the  work  connected  with  the  water 
power,  in  proportion  to  the  respective  rights. 

About  1838  a  raceway  was  constructed,  leading  out 
from  the  east  channel  of  the  river,  across  the  water  lots 
and  into  the  river  again.  At  about  the  same  time  a  dam 
was  erected  across  the  west  channel  of  the  river  at  the  up- 
per or  southern  end  of  the  island.  This  dam  has  been  re- 
placed from  time  to  time,  first  being  built  of  brush,  then  of 
boulders,  and  then  a  wooden  dam  five  feet  high  was  erected 
in  1871,  all  at  substantially  the  same  point  in  the  river. 
Before  the  dam  was  built  in  1871  there  was  a  dispute  as 
to  whether  it  should  not  be  constructed  six  feet  in  height, 
but  after  conferences  the  parties  interested  decided  upon 
a  five-foot  dam,  and  it  appears  to  have  been  built  by  the 
Kankakee  Company,  largely  for  the  purpose  of  facilitating 
navigation  of  the  river  by  that  company.  Water  gates 
were  put  in  at  the  upper  end  of  the  east  channel  to  regulate 
the  flow  of  water  therein.  The  Kankakee  Company  navi- 
gated tugs  and  barges  on  the  river  for  a  number  of  years, 
but  in  1 88 1  or  1882  ceased  its  operations  and  refused  to 
pay  for  repairs  on  the  water  gates  or  dam.  Evidently  the 
main  part  of  the  cost  of  keeping  the  dam  and  water  gates 
in  repair  for  many  years  thereafter  was  met  by  the  owners 
of  the  water  lots  on  the  race  and  by  the  city  of  Wilming- 
ton. A  part  of  Alden's  island  is  used  by  the  city  as  a 
wooded  park,  and  the  city's  interest  in  the  water  gates 
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seems  to  be  largely  to  use  them  as  flood  gates  to  control 
the  water  when  it  is  high. 

Up  to  1 87 1  there  appears  to  have  been  no  controversy 
relative  to  the  water^  power.  Since  that  date  the  five-foot 
dam  continued  to  exist,  with  some  repairs,  until  January, 
1904,  when  a  portion  of  it  was  swept  away,  and  there  then 
arose  some  controversy  as  to  when  and  by  whom  it  should 
be  re-built.  Defendants  in  error  erected  a  small  wire  en- 
closure around  the  east  abutment,  which  is  on  land  owned 
by  them,  had  a  tent  placed  there,  and  hired  a  man  to  live  in 
the  tent  and  watch  the  property.  They  also  had  a  small 
amount  of  filling  and  other  work  done  at  various  places. 
There  is  some  evidence  tending  to  show  that  they  claimed 
that  they  were  intending  to  build  a  new  dam  on  a  much 
larger  scale  than  had  been  built  before,  and  one  of  the  de- 
fendants in  error  testified  that  he  had  a  conversation  with  a 
representative  of  the  American  Strawboard  Company  to 
the  effect  that  he  wanted  the  parties  in  interest  to  get  to- 
gether, and  that  he  did  not  object  to  building  a  new  dam 
at  that  point  at  the  joint  expense  of  the  defendants  and  the 
plaintiffs  in  error,  provided  it  was  so  constructed  as  to  serve 
for  the  foundation  of  a  higher  structure  when  that  should 
be  commenced,  but  nothing  definite  came  of  this  talk.  The 
owners  of  the  water  power  rights  shortly  thereafter  started 
to  re-build  the  dam,  and  the  original  bill  in  this  case  seems 
to  have  been  filed  at  about  that  time,  but  no  injunction 
was  issued,  and  it  aj^ars  from  the  pleadings  and  from  the 
evidence  taken  that  during  the  pendency  of  the  suit,  and 
before  the  amended  bill  was  filed  adding  the  new  defend- 
ants, the  dam  was  re-built  as  a  five-foot  dam,  at  the  same 
height  as  it  had  existed  from  1871. 

The  circuit  court  of  Will  county,  at  the  January  term, 
1908,  entered  a  decree  finding  that  whatever  rights  plain- 
tiffs in  error  had,  arose  under  their  deeds  and  not  by  pre- 
scription, and  further  finding  "that  the  right  to  control  the 
flow  of  water  in  said  east  channel  in  excess  of  what  is  re- 
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quired  to  supply  the  defendant  owners  of  water  power  with 
the  flow  to  which  they  are  entitled  under  their  respective 
g^rants  is  a  valuable  property  owned  and  possessed  by  the 
complainants,  and  that  the  assertion  of  said  claims  of  the 
defendants,  and  the  assertion  of  the  right  to  have  other 
water  power  than  that  defined  by  their  respective  grants, 
under  which  they  derive  title,  as  aforesaid,  made  in  connec- 
tion with  the  use  of  water  power,  and  the  exercise  of  the 
authority  which  they  rightfully  have  to  make  repairs  on 
said  dam  and  for  such  purpose  to  exercise  a  limited  right 
of  possession,  in  connection  with  the  fact  that  the  complain- 
ants have  made  no  use  of  the  surplus  power  afforded  by 
said  dam  for  a  period  of  years,  constitute  a  cloud  upon  the 
title  of  the  complainants  aforesaid  which  tends  to  greatly 
impair  the  value  of  the  complainants'  aforesaid  property; 
and  the  complainants,  under  the  conditions  aforesaid,  being 
without  adequate  remedy  at  law,  the  court  doth  find  and 
decree  that  the  rights  of  the  said  defendants  to  water  power 
and  to  the  control  of  the  said  dam  at  the  south  end  of  Al- 
den's  island  are  such,  only,  as  they  have  acquired  aforesaid 
by  deed  or  grant  and  as  are  defined  and  limited  by  their  re- 
spective grants,  and  that  they  are  without  title  or  authority 
to  have  possession  of  or  to  exercise  control  over  the  said 
dam  except  as  authorized  by  said  deeds,'*  etc.  The  court 
further  found  that  by  reason  of  waiver  of  counsel  on  one 
side  and  objections  on  the  other  it  would  not  attempt  to  ad- 
judicate or  determine  the  rights  of  the  several  defendants, 
under  their  respective  deeds,  as  to  the  particular  amount  of 
water  or  power,  limited  under  such  deeds,  as  the  determina- 
tion of  such  respective  rights  was  not  material  or  essential 
to  the  determination  of  the  other  qiiestions.  From  that  de- 
cree this  writ  of  error  has  been  sued  out. 

J.  L.  O'DoNNEi.1/,  and  T.  F.  Donovan,  (James  Todd, 
of  counsel,)  for  plaintiffs  in  error. 

RuFus  Cope,  for  defendant  in  error  William  Allott 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Manifestly,  from  this  record  the  only  thing  attempted 
to  be  settled  by  the  decree  was  the  question  whether  the 
rights  of  the  various  plaintiffs  in  error  arose  solely  from 
the  deeds  in  question,  or  if  they  possessed  an  easement,  ac- 
quired by  prescription,  in  the  use  of  water,  over  and  above 
that  called  for  by  the  deeds,  to  the  amount  such  excess  had 
habitually  flowed  through  the  east  channel  since  the  erec- 
tion of  the  five- foot  dam  in  1871. 

The  only  question  we  deem  it  necessary  to  discuss  is  the 
jurisdiction  of  a  court  of  equity  to  grant  the  relief  specified 
in  said  decree.  The  jurisdictional  question  is  not  raised  by 
the  t  pleadings  and  only  incidentally  in  the  briefs  of  plain- 
tiffs in  error,  but  this  court  may  of  its  own  motion  inter- 
pose the  objection  of  want  of  jurisdiction  over  the  subject 
matter  of  the  suit  at  any  stage  of  the  proceedings.  (Gage 
V.  Schmidt,  104  III.  106.)  The  jurisdiction  of  equity  was 
invoked  in  the  original  bill  to  restrain  plaintiffs  in  error 
from  re-building  the  dam,  but  that  part  of  the  remedy  is  not 
now  urged  and  does  not  seem  to  have  been  since  the  time 
the  dam  was  re-built.  The  only  remedy  now  urged  giving 
equity  jurisdiction  is  the  settling  of  the  rights  of  the  par- 
ties, and  the  court  by  its  decree  entertained  jurisdiction  for 
that  purpose  on  the  ground  that  plaintiffs  in  error's  claim 
to  a  part  of  the  water  rights  by  prescription  amounted  to  a 
cloud  upon  the  title  of  defendants  in  error. 

A  cloud  on  a  title  is  a  semblance  of  a  title,  either  legal 
or  equitable,  or  a  daim  of  an  interest  in  lands  appearing  in 
some  legal  form  but  which  is,  in  f^t,  unfounded.  (Rigdon 
V.  Shirk,  127  111.  411.)  -It  is  a  title  or  encumbrance  appar- 
ently valid  but  actually  invalid.  (Goodkind  v.  Bartlett,  136 
111.  18.)  It  exists  where  the  claim  of  an  adverse  party  to 
land  is  valid  upon  the  face  of  the  instrument  or  the  proceed- 
ing sought  to  be  set  aside,  and  extrinsic  facts  are  required  to 
be  established  to  show  the  supposed  conveyance  to  be  inop- 
erative and  void.     (Rccd  v.  Tyler,  56  111.  288.)    This  court 
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has  held  that  a  bill  will  not  lie  to  remove  a  mere  verbal  claim 
or  oral  assertion  of  ownership  in  property  as  a  cloud  upon 
the  title.  Such  clouds  upon  title  as  may  be  removed  by 
courts  of  equity  are  instruments  or  other  proceedings  in 
writing  which  appear  upon  the  records  and  thereby  cast 
doubt  upon  the  validity  of  the  record  title.  (Parker  v. 
Shannon,  121  111.  452.)  See  Roby  v.  Sotith  Park  Comrs. 
215  111.  200,  as  to  whether  the  existence  of  an  ordinance 
looking  towards  the  condemnation  of  property,  without  any 
attempt  to  enforce  it,  would  constitute  a  cloud  upon  the 
title.  Up  to  the  time  the  answers  were  filed  in  this  proceed- 
ing there  was  nothing  of  record  that  would  justify  a  court 
of  equity  in  interfering  to  remove  a  cloud  on  the  title  of 
defendants  in  error.  While  it  has  been  held  that  the  sem- 
blance of  a  title,  such  as  would  justify  the  filing  of  a  bill  in 
equity  to  remove  a  cloud,  may  exist  on  account  of  the  filing 
of  a  bill  in  equity  claiming  title  to  real  estate,  even  though 
it  had  been  dismissed  on  the  merits,  {Shults  v.  Shults,  159 
111.  654,)  yet  defendants  in  error  could  control  their  own 
bill,  no  cross-bill  having  been  filed,  (Langlois  v.  Maithies- 
sen,  155  111.  230,)  and  therefore,  up  to  the  time  of  entering 
the  decree,  they  could  dismiss  it  any  time  they  saw  fit.  It 
is  true  that  in  other  jurisdictions,  under  somewhat  similar 
circumstances,  courts  of  equity  have  taken  jurisdiction  to 
remove  a  cloud  upon  the  title.  (Oman  v.  Bedford-Bowling 
Green  Stone  Co.  134  Fed.  Rep.  64;  Riverside  Land  and 
Irrigation  Co.  v.  Jansen,  66  Cal.  300;  Reservoir  Co.  v. 
Water  Supply  Co.  27  Colo.  532 ;  see,  also,  Lyon  v.  Ross, 
4  Ky.  466;  Gould  on  Waters, — 3d  ed. — sec.  519.)  But  it 
will  be  noted  that  in  all  those  cases  there  appears  to  have 
been  an  immediate  danger  of  rights  being  interfered  with 
unless  a  court  of  equity  assumed  jurisdiction.  It  has  been 
held  that  chancery  will  not  intervene  to  sustain  the  right  to 
a  water-course,  or  to  enjoin  the  use  thereof,  until  after  the 
legal  title  is  first  settled,  the  question  in  dispute  being  the 
construction  of  certain  grants.     (Prentiss  v.  Larnard,  11 
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Vt.  135.)  Where  defendant  asserted  title  to  an  easement 
in  a  water-course  across  complainant's  premises,  and  had 
gone  on  the  premises,  without  the  complainant's  consent,  to 
repair  the  stream  for  more  than  twenty  years,  and  had  de- 
stroyed a  gate  erected  by  complainant  to  lessen  the  flow  of 
water,  equity  would  not  take  jurisdiction  to  quiet  title  in  the 
easement  until  the  legal  right  had  been  decided.  (DeHanne 
V.  Bryant^  61  N.  J.  Eq.  141 ;  Famham  on  Waters  and  Wa- 
ter Rights,  sees.  474,  829.)  It  has  been  frequently  held  that 
in  an  attempt  to  obtain  an  injunction  under  circumstances 
similar  to  those  set  up  on  this  record,  equity  will  not  inter- 
fere until  the  legal  title  has  been  established  by  law.  {Ma- 
loon  V.  White,  57  N.  H.  152;  Outcait  v.  Hebne  Co.  42 
N.  J.  Eq.  665;  Peters  v.  Hansen,  55  Mich.  276;  State  v. 
Sunapee  Dam  Co.  70  N.  H.  458.)  Where  three  persons 
were  severally  in  possession  of  certain  lands  bordering  on  a 
river,  the  lands  of  one  being  on  the  east  bank  and  those  of 
another  on  the  west  bank  and  those  of  the  third  on  an  island 
in  the  center,  a  court  of  equity  properly  refused  to  take  ju- 
risdiction to  settle  their  respective  rights  as  to  the  use  of  the 
water  until  such  rights  had  been  established  at  law.  Stolp 
V.  Hoytj  44  111.  219;  Howell  Co.  v.  Glucose  Co.  171  id.  350; 
BradHeld  v.  Dewell,  48  Mich.  9. 

We  are  of  the  opinion  that  under  the  authorities  in  this 
State  there  was  no  such  cloud  on  the  title  as  to  justify  equity 
in  taking  jurisdiction  here,  either  at  the  time  of  filing  the 
original  bill  or  when  the  decree  was  entered. 

It  may  well  be  doubted,  for  another  reason,  whether 
equity  should  assume  jurisdiction  in  this  case.  It  has  been 
repeatedly  held  that  equity  will  not  assume  jurisdiction  and 
issue  an  injunction  unless  the  party  complaining  shows  that 
he  will  be  injured  if  relief  is  not  granted.  (Shonk  Tin 
Printing  Co.  v.  Shonk,  138  111.  34.)  And  it  is  also  a  rule 
that  the  allegations  must  be  clear  and  distinct  and  supported 
by  satisfactory  evidence  that  substantial  injury  will  be  sus^ 
tained.     {Springer  v.  Walters,  139  111.  419.)     It  has  also 
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been  held  that  to  authorize  an  injunction  there  should  not 
only  be  a  clear  and  palpable  violation  of  the  rights  of  the 
complainant,  but  the  rights  themselves  should  be  certain 
and  such  as  can  be  clearly  ascertained  and  measured.  {Olm- 
sted V.  Loomis,  6  Barb.  152;  Tipping  v.  Bckersley,  2  K.  & 
J.  Ch.  264.)  The  courts  will  not  grant  an  injunction  to 
allay  the  fears  or  apprehensions  of  individuals  unless  there 
is  a  reasonable  probability  of  the  threatened  acts  complained 
of  being  committed.  (16  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — ^p.  361.)  This  same  doctrine  has  been  applied  in 
actions  to  settle  title  where  the  apprehensions  appear  to 
be  unfounded.  (6  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
p.  153,  and  cases  there  cited.)  There  is  nothing  shown  in 
this  record  which  indicates  that  there  is  any  reasonable 
ground  for  believing  that  plaintiffs  in  error  will  undertake 
to  make  any  change  in  the  dam,  or  in  the  use  of  the  water 
flowing  through  the  east  channel,  to  the  detriment  of  the 
defendants  in  error.  Furthermore,  there  is  a  controversy 
as  to  whether,  on  this  record,  it  could  be  positively  and 
certainly  ascertained  how  high  a  dam  the  deeds  in  question 
authorized  to  be  constructed  at  the  point  in  question  or  to 
how  much  water  plaintiffs  in  error  were  entitled  under  said 
deeds.  Surely  it  cannot  be  claimed  that  a  reading  of  the 
deeds,  in  connection  with  the  pleadings  in  this  case,  makes 
those  points  clear  and  plain,  and  as  we  have  said,  the  de- 
cree does  not  attempt  to  settle  this.  We  cannot  see  that 
the  decree  will  be  of  any  particular  benefit  to  anyone,  ex- 
cept, perhaps,  in  so  far  as  the  fact  that  it  finds,  in  a  general 
way,  that  plaintiffs  in  error  have  no  prescriptive  rights  in 
the  water  might  be  deemed  of  benefit  to  defendants  in  er- 
ror's title.  While  the  decree  found  that  the  only  rights  of 
plaintiffs  in  error  arise  under  the  deeds  and  not  from  pre- 
scription, it  does  not  attempt  to  settle  the  practical  questions 
involved,  such  as  whether,  under  those  deeds,  plaintiffs  in 
error  are  entitled  to  have  a  five-foot  dam  at  the  point  in 
question,  or  whether  the  dam,  if  desired  by  plaintiffs  in 
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error,  could  be  erected  higher,  or  whether  it  could  be  low- 
ered, and  how  much  water  the  deeds  actually  call  for.  The 
decree  does  not  attempt  to  change  the  present  condition  of 
the  dam.  Defendants  in  error  do  not  seek  to  deprive  plain- 
tiffs in  error  of  the  right  to  make  repairs  pursuant  to  the 
provisions  of  the  deeds,  and  the  decree  does  not  attempt 
to  regulate  or  change  in  any  way  the  use  of  the  water  now 
being  sent  through  the  east  channel  by  means  of  the  dam 
and  the  gates  at  the  upper  or  south  end  of  said  Alden's 
island.  A  court  of  equity  is  not  called  upon  to  do  a  vain 
thing,  and  it  will  not  entertain  a  bill  simply  to  vindicate  an 
abstract  principle  of  justice.  Patterson  v.  Northern  Trust 
Co,  230  111.  334;  Joliet  and  Chicago  Railroad  Co.  v.  Healy, 
94  id.  416;  Werden  v.  Graham,  107  id.  169;  Seeger  v. 
Mueller,  133  id.  86;  Beattie  v.  Whipple,  154  id.  273. 

For  the  reasons  stated  equity  does  not  have  jurisdiction 
of  the  subject  matter  here  in  dispute.  The  decree  of  the 
circuit  court  is  therefore  reversed  and  the  cause  remanded, 
with  directions  to  dismiss  the  bill  without  prejudice  to  fur- 
ther proceedmgs.  j^^^^^^j  ^^^  remanded,  with  directions. 


ParmeI/Ia  Z.  Hoffner  et  aL  Plaintiffs  in  Error,  vs.  Mira 
Custer,  Defendant  in  Error. 

Opinion  filed  December  15,  ipo8. 

1.  Wills — it  is  not  always  necessary  to  adopt  literal  meaning 
of  words.  In  construing  a  will  it  is  not  always  necessary  to  adopt 
the  literal  and  primary  meaning  of  words,  and  it  is  proper  to  take 
into  consideration,  in  determining  their  meaning,  all  the  circum- 
stances surrounding  the  testator,  his  purpose  and  motives  in  the 
disposition  of  his  property,  his  relation  to  the  beneficiaries  of  the 
will  and  the  nature  and  situation  of  the  property. 

2.  Same — when  extrinsic  evidence  is  admissible.  Where  the 
testator  devises  land  by  the  description  "the  north-east  quarter  of 
out-block  five  (5),  situate  in  the  city  of  Clinton,"  but  there  are 
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two  conflicting  plats  of  said  out-lot  S,  the  later  one  being  a  re- 
survey  of  the  original  block,  extrinsic  evidence  is  admissible  to 
show  whether  the  description  employed  by  the  testator  was  used 
with  reference  to  the  old  plat  or  the  new  one. 

3.  SamB — what  may  be  considered  in  determining  testator's  in- 
tention. In  determining  whether  the  description  of  land  devised 
was  used  with  reference  to  an  old  plat  or  a  new  one,  the  facts  may 
be  considered  that  the  testator  believed  and  claimed  that  he  owned 
three-fourths  of  the  block,  which  would  be  true  only  according  to 
the  new  plat,  and  that  if  the  description  referred  to  the  old  plat 
the  gift  would  be  of  little  value  and  would  leave  as  intestate  prop- 
erty two  houses  in  the  block,  except  a  few  feet  off  of  one  house, 
through  which  the  dividing  line  would  run. 

4.  SamB — competency  of  the  testator^s  declaration.  Where  the 
question  in  construing  a  will  is  whether  the  words  of  description 
employed  in  a  devise  of  land  were  used  with  reference  to  an  old 
plat  or  a  new  one,  evidence  of  declarations  of  the  testator  showing 
that  he  was  in  the  habit  of  using  the  words  of  the  description  with 
reference  to  the  new  plat  is  competent;  but  such  declarations,  in 
so  far  as  they  indicate  an  intention  to  provide  for  the  devisee,  are 
incompetent,  and  will  be  presumed  not  to  have  been  considered  by 
the  court  where  the  result  would  be  the  same  without  them. 

Writ  o?  Error  to  the  Circuit  Court  of  DeWitt  county ; 
the  Hon.  Solon  Phii^brick,  Judge,  presiding. 

M.  J.  HiNCHCwro,  and  E.  B.  Mitcheix,  (Lemon  & 
Lemon,  of  counsel,)  for  plaintiffs  in  error: 

The  law  requires  that  all  wills  of  lands  shall  be  in  writ- 
ing, and  extrinsic  evidence  is  never  admissible  to  alter,  de- 
tract from  or  add  to  the  terms  of  a  will.  Kurtz  v.  HUmer, 
55  111.  514;  Heslop  V.  Gatton,  71  id.  528;  Bishop  v.  Mor- 
gan, 82  id.  351;  Bradley  v.  Rees,  113  id.  327;  Bingel  v. 
Volz,  142  id.  214;  Williams  v.  Williams,  189  id.  500;  Bn- 
gelthaler  v.  Bngelthaler,  196  id.  230;  Vestal  v.  Garrett,  197 
id.  398;  Goode  v.  Goode,  22  Mo.  518;  Sherwood  v.  Sher- 
wood, 45  Wis.  357. 

Parol  evidence  is  admissible  to  explain  or  to  remove 
a  latent  ambiguity  in  a  written  will.  But  such  ambiguity 
must  appear  upon  the  face  of  the  paper.    Tf  no  ambiguity^ 
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appears  such  evidence  will  not  be  admitted    Eatherly  v. 
Eatherly,  78  Am.  Dec.  499. 

The  intention  to  be  sought  for  in  the  construction  of  a 
will  is  not  that  which  existed  in  the  mind  of  the  testator  but 
that  which  is  expressed  in  the  language  of  the  will.  Bngel- 
thaler  v.  Bngelilialer,  196  111.  230. 

In  construing  a  will,  evidence  of  the  intention  of  the 
testator  is  to  be  sought  from  the  words  of  the  will,  and  not 
aliunde.    Theall  v.  Theall,  7  La.  226. 

The  intention  of  the  testator  must  be  gathered  from  the 
language  of  the  will  and  not  from  extrinsic  evidence.  Asay 
v.  Ho  over  J  45  Am.  Dec.  713. 

When  a  will  fully  describes  a  person  or  thing,  whether 
by  many  or  few  particulars,  it  cannot  be  competent  to  re- 
ceive evidence  that  another  person  or  thing  was  meant, 
though  nothing  be  found  to  answer  the  description  of  the 
will.    Barnes  v.  Sintms,  49  Am.  Dec.  435. 

While  parol  evidence  is  receivable  to  explain  the  terms 
of  a  description  and  to  identify  what  property  may  come 
under  it,  evidence  is  not  receivable  either  for  the  purpose 
of  broadening  or  narrowing  a  description  under  the  guise 
of  explaining  it.    2  Underbill  on  Wills,  sec.  911. 

The  intent  of  a  testator  can  only  be  ascertained  from 
extrinsic  circumstances  when  there  is  a  latent  ambiguity, 
but  extrinsic  evidence  is  not  admissible  to  alter,  detract 
from  or  add  to  the  terms  of  the  will  itself.  Myers  v.  Bddy, 
47  Barb.  263. 

Extrinsic  evidence  is  not  admissible  to  identify  property 
defectively  described  in  a  will.  Bible  Society  v.  Pratt,  91 
Mass.  109. 

A  bill  in  equity  will  not  lie  to  correct  a  mistake  in  the 
description  of  land  devised  in  a  will  by  the  substitution  of 
another  tract  in  the  place  of  the  one  described,  nor  can 
this  be  done  directly  under  pretense  of  construing  the  will. 
Bingel  v.  Volz,  142  111.  214;  Goode  v.  Goode,  22  Mo.  518} 
Avery  v.  Chappel,  6  Cona  270. 
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P.  R.  Barnes^  and  Herrick  &  Herrick,  for  defend- 
ant in  error : 

The  paramount  rule  in  the  construction  of  wills  is  to  as- 
certain the  intention  of  the  testator  and  to  give  it  effect,  if 
not  contrary  to  some  positive  rule  of  law.  This  intent  is  not 
to  be  arrived  at  by  construing  portions  of  the  will,  nor  is 
such  intent  to  be  gathered  from  a  single  sentence  or  clause. 
The  entire  will  is  to  be  considered  and  all  its  provisions 
compared  and  given  due  weight,  in  order  to  arrive  at  the 
general  plan  and  intention  of  the  testator.  Cary  v.  Slead, 
220  111.  508;  Kincaid  v.  Moore,  233  id.  584;  Morrison  v. 
Schorr,  197  id.  554;  Eldred  v.  Meek,  183  id.  26;  Lomax 
v.  Shinn,  162  id.  124;  Phayer  v.  Kennedy,  169  id.  360; 
Fisher  v.  Fairbanks,  180  id.  187;  Greenwood  v.  Green- 
wood, 178  id.  387;  Vanatia  v.  Carr,  223  id.  160. 

Where  the  ambiguity  consists  of  a  misdescription,  if  the 
misdescription  can  be  stricken  out  and  enough  remain  in 
the  will  to  identify  the  person  or  thing  the  court  will  deal 
with  it  in  that  way,  or  if  it  is  an  obvious  mistake  the  court 
will  read  it  as  corrected.    Decker  v.  Decker ^  121  111.  340. 

For  the  purpose  of  determining  the  subject  and  the  dis- 
position by  will  or  the  quantity  of  land  intended  to  be  given, 
the  court  may  inquire  into  every  material  fact  relating  to 
the  property  which  is  claimed  by  the  subject  of  the  disposi- 
tion, to  enable  it  to  identify  the  thing  intended  to  be  devised 
by  the  testator  or  the  quantity  or  interest  he  has  given  by 
his  will.    Smith  v.  Dennison,  112  111.  367. 

The  adoption  of  a  description  by  the  testator,  in  his  life- 
time, may  be  shown  to  identify  what  was  intended  by  the 
devise.  Smith  v.  Dennison,  112  111.  367;  2  Story's  Eq.  Jur. 
sec  1074;  I  Redfield  on  Wills,  436;  Doran  v;  Mullen,  78 
IlL  342 ;  Kennedy  v.  Kennedy,  105  id.  350. 

It  will  be  presumed,  in  the  case  of  a  will,  that  the  tes- 
tator intended  to  dispose  of  his  entire  estate,  and  to  devise 
real  estate  of  which  he  is  the  owner  or  in  which  he  has 
some  interest.    If  it  appears  dehors  the  will  that  he  had  no 
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interest  in  the  property  devised,  such  fact,  in  itself,  raises  a 
latent  ambiguity  in  the  will,  which  can  only  be  explained  by 
testimony  showing  his  intent  with  reference  to  the  subject 
of  the  devise.  Redfield  on  Wills,  442 ;  Higgins  v.  Dwen, 
100  111.  554;  Felkel  V.  O'Brien,  231  id.  329;  Boehm  v. 
Baldwin,  221  id.  59;  Decker  v.  Decker,  121  id.  341;  Patch 
V.  White,  117  U.  S.  210. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

James  C.  Rucker  died  in  1900,  being  eighty-three  years 
old,  leaving  a  will,  whereby  he  devised  to  Mira  Custer  the 
north-east  quarter  of  out-block  5,  in  the  city  of  Clinton. 
His  heirs,  who  were  his  nephews  and  nieces,  filed  a  bill  for 
the  partition  of  other  real  estate,  and  included  therein  a 
part  of  said  out-block  5,  described  as  follows :  Commencing 
71.28  feet  east  of  the  north-west  corner  of  said  out-block  5 ; 
thence  east  66  feet;  thence  south  140.25  feet;  thence  west 
66  feet  to  the  south-east  corner  of  the  John  A.  Phares  tract ; 
thence  north  140.25  feet  to  place  of  beginning, — of  which 
premises  it  was  alleged  Mira  Custer  was  in  possession  by 
virtue  of  some  pretended  right  under  the  will  of  James  C. 
Rucker.  Mira  Custer  answered,  claiming  the  premises  last 
described  by  virtue  of  the  will,  and  filed  a  cross-bill  asking 
the  court  to  construe  the  will  in  the  light  of  the  surround- 
ing circumstances  at  the  time  it  was  made  and  decree  that 
the  will  devised  said  premises  to  her.  The  decree  was  in 
favor  of  the  complainant  in  the  cross-bill,  and  a  writ  of 
error  has  been  sued  out  to  reverse  this  decree. 

The  original  town  of  Clinton  was  surveyed  in  1835,  ^tnd 
on  the  plat  then  made,  out-block  5  was  shown  as  a  lot  264 
feet  square.  Some  years  later  a  part  of  the  east  half  of 
the  out-block  was  occupied  by  the  Illinois  Central  Railroad 
Company  for  its  right  of  way.  In  1869  a  re-survey  and 
new  plat  of  the  town  were  made,  showing  the  railroad  oc- 
cupying a  strip  off  the  east  side  of  the  plat.  East  street  is 
the  most  easterly  street  shown  on  these  plats,  and  the  fol- 
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lowing  is  a  representation  of  the  portions  of  the  respective 
plats  east  of  East  street : 
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The  railroad  right  of  way  was  lOO  feet  wide  and  ran 
almost  north  and  south  through  the  block,  leaving  a  strip 
from  i6  to  i8  feet  wide  of  the  east  half  of  the  block  on 
the  west  side  of  the  right  of  way  and  a  strip  from  21  to 
24  feet  wide  east  of  the  right  of  way.  The  latter  strip  was 
not  fenced  but  was  used  for  a  driveway.  The  testator  ac- 
quired title  to  that  portion  of  the  premises  in  controversy 
on  May  11,  1881,  by  a  deed  from  James  Walker,  in  which 
the  premises  were  described  as  follows :  Commencing  at  a 
point  137.28  feet  east  of  the  north-west  comer  of  out-block 
No.  5,  in  Clinton;  running  thence  south  198  feet  to  a  lot 
owned  by  C.  H.  Moore;  thence  west  along  the  north  line 
of  said  Moore  lot  137.28  feet  to  East  street;  thence  north 
along  the  east  side  of  East  street  5754  feet;  thence  east 
71.28  feet;  thence  north  140J4  feet  to  Main  street;  thence 
east  66  feet  to  the  place  of  beginning;  also  all  that  part  of 
the  east  half  of  out-block  5,  in  Clinton,  which  lies  west  of 
the  right  of  way  of  the  Illinois  Central  Railroad  Company, 
and  supposed  to  be  a  strip  16  feet  wide  east  and  west  and 
232  feet  long  north  and  south  on  the  west  side  of  said  east 
half,  said  tracts  being  situated  in  the  city  of  Clinton,  De- 
Witt  county,  Illinois. 

The  testator  owned,  in  his  lifetime,  all  of  that  part  of 
original  out-block  5  west  of  the  railroad,  except  a  tract  in 
the  north-west  comer  140.25  feet  long  north  and  south  and 
71.28  feet  wide  east  and  west.  Two  houses  were  built  on 
the  north  part  of  the  premises,  facing  Main  street,  which 
ran  north  of  the  lot,  and  two  on  the  south  part  of  the  prem- 
ises, facing  East  street,  which  ran  west  of  the  lot  The 
east  house  on  the  north  part  of  the  lot  is  so  situated  that 
the  dividing  line  between  the  east  and  west  halves  of  the 
block  as  originally  platted  rans  through  it  two  or  three  feet 
west  of  the  east  side  of  the  house.  If  the  will  devises  the 
north-east  quarter  of  the  original  out-block,  Mira  Custer 
will  take  only  a  strip  of  land  16  feet  wide  in  the  north  half 
of  the  block  adjoining  the  right  of  way  of  the  rtiilroad  and 
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including  about  three  feet  of  the  east  side  of  the  east  house. 
She  claims  that  lot  5  in  the  will^  in  the  light  of  the  circumr 
stances  surrounding  its  execution^  means  that : part,  qf  the 
lot  west  of  the  railroad,  and  that  the  devise  to  her  was  of 
all  the  testator's  interest  in  the  north  half  of.  that  part  of^ 
the  lot. 

Mira  Custer  was  not  related  to  the  testator,  but  she  was 
taken  into  his  family  in  1855,  at  the  age  of  seven  or  eight 
years,  and  remained  there  until  her  marriage,,  in  1869. 
Mira  was  regarded  and  treated  as  a  member  of  the  fam* 
ily,  and  was  a  dutiful,  faithful  daughter,  rendering  all  the 
services  that  would  be  expected  of  one  in  that  natural  re- 
lation. A  feeling  of  tender  affection  existed  between  her 
and  the  testator.  After  her  marriage  a  constant  association 
continued  between  her  and  her  husband  and  the  testator. 
Frequent  visits  were  made  and  the  affectionate  nature  of 
their  relation  continued.  In  1894  she  returned  to  his  hcMne 
in  Clinton  with  her  husband  and  remained  with  the  testator, 
carii^  for  him  until  the  necessity  of  taking  her  husband, 
who  had  been  paralyzed,  to  California  required  her  to  leave 
Mr.  Rucker. 

The  object  of  construction  of  a  will  is  to  ascertain  the 
intention  of  the  testatof.  The  intention  to  be  sought  is  not 
that  which  may  be  supposed  to  have  been  in  the  mind  of 
the  testator,  but  that  which  he  has  expressed  in  the  words 
of  his  will.  But  it  is  not  always  necessary  to  adopt  the  lit- 
eral or  primary  meaning  of  the  words.  It  is  proper  to  take 
into  consideration  all  the  circumstances  surrounding  the  tes- 
tator, his  purpose  and  motives  in  the  disposition  of  his 
property,. his  relation  to  the  benficiaries  of  the  instrument, 
the  nature  and  situation  of  the  property,  and  in  the  light 
of  all  these  circumstances  determine  the  meaning  of  the 
words  employed.  The  presumption  of  the  law  is  that  a  tes- 
tator intends  to  dispose  of  all  his  property.  It  was  the 
manifest  intention  of  the  testator  to  make  a  beneficial  pro- 
vision for  Mira  Custer.    If  the  words  of  the  will  refer  to 
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the  north-east  quarter  of  the  original  out-block  5  he  has 
done  neither.  The  16-foot  strip  is  of  comparatively  slight 
value,  and  the  testator  has  failed  to  dispose  of  his  two 
dwelling  houses  in  the  north  half  of  the  block.  The  plat 
of  the  re-survey  shows  block  5  bounded  on  the  east  by  the 
railroad.  There  is  nothing  in  that  plat  to  indicate  that  the 
north  and  south  lines  of  the  lot  cross  the  railroad.  A  deed 
which  described  the  west  half  of  out-block  5  as  shown  on 
the  plat  of  the  re-survey  of  the  town  of  Clinton,  of  record 
in  book  2  of  the  record  of  deeds,  on  page  310,  would  con- 
vey only  the  west  half  of  the  enclosed  tract  marked  "5"  on 
that  plat,  all  of  which  is  west  of  the  railroad.  A  deed  which 
described  the  west  half  of  out-block  5  as  shown  on  the  orig- 
inal plat  of  the  town  of  Clinton  would  convey  the  west  half 
of  the  original  out-block,  including  the  part  now  east  of 
the  railroad.  The  description  used  by  the  testator  is,  "the 
north-east  quarter  of  out-block  five  (5),  situate  in  the  city 
of  Clinton."  To  which  plat  does  this  description  refer? 
Here  is  a  description  apparently  clear  and  unambiguous, 
but  the  collateral  matter  of  the  two  plats  shown  by  extrinsic 
evidence  makes  the  meaning  uncertain.  Extrinsic  evidence 
is  therefore  admissible  to  show  which  lot  was  intended. 
(Slosson  V.  Hall,  17  Minn.  95.)  The  evidence  leaves  no 
doubt  on  the  subject.  The  testator  owned  only  a  small 
strip,  of  comparatively  trifling  value,  in  the  north-east  quar- 
ter, according  to  the  old  plat.  He  understood  that  he  owned 
three-fourths  of  out-block  5,  which  was  true  only  according 
to  the  new  plat.  He  frequently  spoke  of  his  owning  three- 
fourths  of  the  block,  and  said  if  he  could  get  hold  of  the 
north-west  quarter  he  would  own  the  entire  block.  He  de- 
vised the  south  half  of  out-block  5,  which  he  owned  ac- 
cording to  the  new  plat  but  not  according  to  the  old.  He 
supposed  he  had  devised  all  his  property  in  out-block  5,  for 
he  placed  no  residuary  clause  in  his  will.  But  this  supposi- 
tion was  true  only  according  to  the  new  plat.  The  county 
atlas  contained  a  map  of  the  city  showing  out-block  5  en- 
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tirely  west  of  the  railroad,  and  the  municipal  authorities 
levied  a  special  assessment  on  the  property  as  the  east  78.72 
feet  of  out-block  5.  Whether  he  had  any  knowledge  of 
either  or  botl^  of  the  plats,  it  is  manifest  that  the  descrip- 
tion used  described  the  property  which  he  owned  in  out- 
block  5  according  to  the  new  plat,  and  that  it  was  that 
property  which  he  intended  to  devise. 

It  is  insisted  that  the  court  erroneously  admitted  evi- 
dence of  the  declarations  of  the  testator.  So  far  as  such 
declarations  indicated  an  intention  to  provide  for  Mira  Cus- 
ter they  were  incompetent  and  it  is  presumed  were  not  con- 
sidered by  the  court.  Without  them  the  result  would  be 
the  same.  So  far  as  his  statements  show  that  he  was  in 
the  habit  of  using  the  words  "block  5"  as  referring  to  the 
tract  of  land  west  of  the  railroad  and  not  to  the  original 
block,  they  were  competent. 

Mrs.  Custer  and  O.  W.  Haynie  testified,  and  it  is  ob- 
jected that  they  were  incompetent.  Haynie  was  a  nephew 
and  heir  of  the  testator.  His  interest  was  adverse  to  Mrs. 
Custer,  who  called  him,  and  he  was  therefore  competent. 
Whether  Mrs.  Custer  was  competent  generally,  or  not,  there 
is  ample  evidence  to  sustain  the  decree  disregarding  her 
testimony. 

There  is  one  particular,  however,  in  which  the  decree  is 
wrong.  It  gives  to  Mira  Custer  more  land  than  the  will 
devises  to  her.  Doubtless  the  testator  supposed  the  descrip- 
tion "the  north-east  quarter"  to  include  all  the  land  he 
owned  in  the  north  half  of  the  block.  But  it  does  not  do 
so,  and  the  court  has  no  power  to  correct  the  description. 
The  north  line  of  the  tract  west  of  the  railroad  is  152.76 
feet.  The  decree  gives  to  Mrs.  Custer  all  of  the  north  half 
of  the  tract  except  the  west  71.8  feet,  thus  giving  her  4.58 
feet  more  than  she  is  entitled  to. 

The  decree  will  therefore  be  reversed  and  the  cause  re- 
manded to  the  circuit  court  of  DeWitt  county,  with  direc- 
tions to  enter  a  decree  finding  Mira  Custer  to  be  the  owner 
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in  fee  simple  of  the  following  described  premises,  viz.: 
Commencing  76.38  feet  east  of  the  north-west  comer  of 
out-block  5,  in  the  city  of  Clinton ;  running  thence  east  to 
the  west  line  of  the  right  of  way  of  the  Illinois  Central  Rail- 
road Company;  thence  south  along  the  west  line  of  said 
right  of  way  to  the  center  line  of  said  out-block  5 ;  thence 
west  along  the  center  line  of  said  out-block  5  to  a  point 
midway  between  the  west  line  of  said  right  of  way  and  the 
west  line  of  said  out-block  5 ;  thence  north  to  the  place  of 
beginning;  and  directing  partition  to  be  made  of  the  remain- 
der of  the  premises  in  out-block  5  owned  by  James  C.  Rucker 
at  the  time  of  his  death  among  the  same  parties  and  in  the 
same  proportions  as  directed  in  the  original  decree,  and  for 
further  proceedings  not  inconsistent  with  this  opinion.  Each 
party  will  pay  one-half  the  costs  of  this  court. 

Reversed  and  remanded,  with  directions. 


The  County  of  Mercer,  Appellee,  vs.  Edward  L.  Wolff 
et  al.  Appellants. 

Opinion  Hied  December  1$^  jpo8. 

1.  Eminent  domain — owner  of  land  adjoining  that  taken  can 
not  maintain  cross-petition  for  damages.  Damages  resulting  to  an 
abutting  proprietor,  no  part  of  whose  land  is  taken,  arising  from 
the  use  to  which  the  land  condemned  is  to  be  put  by  the  petitioner, 
are  not  within  the  contemplation  of  the  Eminent  Domain  act,  and 
he  is  not  entitled  to  be  made  a  defendant  and  maintain  a  cross- 
petition  for  damages. 

2.  Same — a  county  may  condemn  land  for  site  for  county  jail. 
A  county  has  power  to  condemn  land  for  a  site  for  a  county  jail 
if  it  is  unable  to  agree  with  the  owners  of  the  land  upon  the  ques- 
tion of  compensation,  and  the  queetions  whether  a  new  jail  is  nec- 
essary, whether  the  county  has  other  land  upon  which  the  jail  can 
be  built,  has  had  other  land  offered  to  it  or  is  financially  able  to 
build  the  jail  will  not  be  inquired  into  by  the  courts.  {CUy  of 
East  St.  Louis  v.  5**.  John,  47  111.  463,  distinguished.) 
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3.  Samb — condemnation  petition  may  be  filed  if  owner  of  land 
refuses  offer.  Where  one  of  the  owners  of  the  land  desired  by  a 
county  as  a  site  for  a  county  jail  has  declined  to  accept  the  county's 
offer,  saying  that  he  could  not  give  an  answer  within  a  week,  there 
is  a  failure  to  agree  upon  compensation,  and  the  county  is  not  com- 
pelled to  wait  that  length  of  time  before  filing  the  petition. 

4.  Same — jurors  may  take  into  consideration  conclusions  drawn 
from  view.  It  is  not  the  law  that  if  jurors  have  no  knowledge  of 
the  value  of  real  estate  in  the  vicinity  of  the  land  condemned  they 
must  determine  the  amount  of  damages  from  the  testimony  of  the 
witnesses  alone,  since  if  they  view  the  premises  they  may  take  into 
consideration  what  they  learn  from  such  view. 

5.  Same — the  matter  of  granting  separate  trials  is  discretionary. 
The  statute  authorizes  the  compensation  for  separate  parcels  of 
land  to  be  assessed  by  the  same  jury  or  different  juries,  as  the 
court  or  the  judge  may  direct;  and  the  denial  of  a  separate  trial 
as  to  one  owner  is  not  ground  for  complaint,  where  no  abuse  of 
the  court's  discretion  is  shown. 

6.  Same — new  venire  may  be  made  returnable  in  two  days  from 
its  issue.  Where  the  venire  is  quashed  upon  motion  of  the  de- 
fendants in  a  condemnation  case,  the  court,  under  section  7  of  the 
Eminent  Domain  act,  providing  for  venires  returnable  instanter, 
may  order  another  jury  drawn  in  accordance  with  section  6  of  the 
Eminent  Domain  act  and  a  venire  issued  returnable  in  two  days. 

7.  Same — the  assessor's  book  showing  assessed  value  is  incom- 
petent. In  a  condemnation  proceeding  the  assessor's  book  showing 
the  assessed  value  of  the  property  in  question  is  not  admissible  in 
evidence  upon  the  question  of  compensation. 

Appeai,  from  the  County  Court  of  Mercer  county;  the 
Hon.  Henry  E.  Burgess,  Judge,  presiding. 

Robert  L.  Watson,  for  appellants. 

Wn^iviAM  J.  Graham,  State's  Attorney,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  board  of  supervisors  of  the  county  of  Mercer  hav- 
ing resolved  to  build  a  jail,  and  being  unable  to  agree  with 
the  owners  of  the  site  selected  upon  the  compensation  to  be 
paid  therefor,  caused  a  petition  for  the  condemnation  there- 
of to  be  filed  in  the  county  court.    Edward  L.  Wolflf  and 
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Don  S.  Prentiss,  the  owners  of  the  land,  were  made  de- 
fendants. The  executors  of  the  will  of  Thomas  Maddux, 
deceased,  appeared  and  filed  a  cross-petition,  alleging  that 
Thomas  Maddux  died  seized  of  real  estate  adjoining  the 
tract  sought  to  be  condemned ;  that  as  executors  they  have 
control  of  said  real  estate,  and  that  it  will  be  greatly  dam- 
aged by  the  condemnation  and  use  for  a  jail  of  the  site 
sought  by  the  county.  They  therefore  prayed  to  be  made 
defendants  and  have  their  damages  assessed.  A  motion  to 
strike  this  cross-petition  from  the  files  was  denied ;  motions 
by  the  cross-petitioners  and  Wolff  for  separate  trials  were 
denied;  a  jury  was  empaneled;  after  hearing  all  the  evi- 
dence the  cross-petition  was  dismissed  on  motion  of  the 
county,  and  the  jury  returned  a  verdict  fixing  the  compen- 
sation of  Wolff  and  Prentiss  at  $1200  each.  A  motion  for 
a  new  trial  having  been  overruled  and  judgment  of  con- 
demnation entered  in  accordance  with  the  verdict,  Wolff 
and  the  executors  of  Thomas  Maddux  have  appealed. 

Error  is  assigned  on  the  order  dismissing  the  execu- 
tors' cross-petition.  No  part  of  the  premises  of  the  cross- 
petitioners  was  sought  to  be  taken.  No  direct  physical 
damage  to  their  property  was  contemplated.  The  damages 
to  be  sustained,  if  any,  were  entirely  consequential.  For 
such  actual  damages,  though  consequential  only,  as  may  be 
sustained  by  an  owner  of  abutting  land  through  the  taking 
of  adjoining  premises  for  a  public  use  a  remedy  is  given, 
and  the  owner  may  have  his  compensation  ascertained  by  a 
jury,  as  required  by  the  constitution  in  a  common  law  ac- 
tion. But  when  no  part  of  the  land  of  an  abutting  owner 
is  taken  the  constitution  does  not  require  the  ascertainment 
and  payment  of  his  consequential  damages  before  entry  can 
be  made  upon  adjoining  property.  Damages  resulting  to 
an  abutting  proprietor,  no  part  of  whose  land  is  physically 
taken,  are  not  within  the  contemplation  of  the  Eminent  Do- 
main act,  but  he  is  remitted  to  his  action  at  law  for  his 
damages.     {Penn  Mutual  Life  Ins.  Co.  v.  Heiss,  141  lU. 
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35 ;  Parker  v.  Catholic  Bishop,  146  id.  158;  White  v.  J^^j^ 
Side  Elevated  Railroad  Co.  1 54  id.  620. )  The  cross-petition 
was  rightly  dismissed. 

It  is  contended  that  a  county  has  no  authority  to  acquire, 
by  condemnation,  property  on  which  to  build  a  jail.  Each 
county  is  given  power,  by  the  statute,  to  purchase  and  hold 
the  real  estate  necessary  for  the  uses  of  the  county,  and  to 
make  all  contracts  and  do  all  other  acts  in  relation  to  prop- 
erty and  concerns  of  the  county  necessary  to  the  exercise 
of  its  corporate  powers.  (Rev.  Stat.  chap.  34,  sec  24.) 
It  is  made  the  duty  of  the  county  board  to  erect  or  other- 
wise provide,  when  necessary  and  the  finances  of  the  county 
will  justify  it,  and  keep  in  repair,  a  suitable  court  house, 
jail  and  other  necessary  county  buildings.  (Rev.  Stat. 
chap-  34»  sec.  26.)  This  duty  is  imperative,  though  the 
county  board  has  a  discretion  as  to  the  kind,  cost,  size  and 
other  conditions  of  the  building.  People  v.  LaSdle  County, 
84  111,  303 ;  Andrews  v.  Knox  County,  70  id.  65. 

Section  2  of  the  Eminent  Domain  act  provides  that  in 
all  cases  where  the  right  to  construct  or  maintain  any  pub- 
lic road,  railroad,  plank  road,  turnpike  road,  canal  or  other 
public  work  or  improvement  has  been  conferred  by  general 
law  upon  any  corporate  or  municipal  authority,  public  body, 
officer  or  agent,  person,  commissioner  or  corporation,  and 
the  compensation  to  be  paid  for  the  property  sought  to  be 
appropriated  cannot  be  agreed  upon  by  the  parties  inter- 
ested, it  shall  be  lawful  for  the  party  authorized  to  con- 
struct the  public  work  to  apply  to  the  judge  of  the  circuit 
or  county  court  to  have  the  compensation  assessed  in  the 
manner  provided  by  the  act.  A  county  is  such  a  municipal 
authority  as  may  avail  itself  of  the  provisions  of  this  act. 
Counties  are  declared  by  the  statute  to  be  bodies  politic  and 
corporate.  (Rev.  Stat.  chap.  34,  sec.  22.)  They  are  public 
municipal  corporations  created  for  the  purposes  of  conven- 
ient local  government  and  existing  only  for  public  purposes 
connected  with  the  administration  of  the  State  government. 
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Millikin  v.  County  of  Edgar,  142  111.  528;  Wetherell  v. 
DezHne,  116  id.  631;  Marion  County  v.  Lear,  108  id.  343. 

The  erection  of  a  common  jail  is  a  public  work.  The 
administration  of  justice  and  the  enforcement  of  the  crim- 
inal laws  of  the  State  are  committed  in  large  measure  to 
the  counties*  As  the  laws  now  exist  and  are  enforced  a 
jail  is  a  public  necessity.  Its  use  concerns  the  public  at 
large,  for  the  whole  State  is  interested  in  the  enforcement 
of  the  law  in  each  county. 

Our  attention  is  called  to  the  case  of  City  of  Bast 
St.  Louis  V.  5*/.  John,  47  111.  463,  as  sustaining  the  propo- 
sition that  the  use  of  land  for  a  jail  is  not  a  public  use  and 
that  land  cannot  be  condemned  for  that  purpose.  The  city 
of  East  St.  Louis  was  there  seeking  to  condemn  a  site  for 
a  city  prison,  and  the  question  of  its  power  to  do  so  arose 
upon  the  construction  of  the  special  charter  of  the  city.  The 
charter  did  not  require  the  erection  of  a  city  prison,  though 
authority  was  given  to  the  city  council  to  erect  and  establish 
a  woric-house.  Authority  to  appropriate  property  for  this 
purpose  was  sought  to  be  derived  from  the  fourth  article 
of  the  charter,  which  provided  that  the  city  council  should 
have  power  "to  acquire,  to  open  and  to  lay  out  public 
grounds  or  squares,  streets,  alleys  and  highways,  and  to 
alter,  widen,  contract,  straighten  and  discontinue  the  same. 
♦  *  ♦  They  shall  cause  all  streets,  alleys  and  highways, 
or  public  squares  or  grounds  laid  out  by  them,  to  be  sur- 
veyed, described  and  recorded  in  a  book  to  be  kept  by  the 
clerk,  showing  accurately  and  particularly  the  proposed  im- 
provements and  the  real  estate  required  to  be  taken,  and 
the  same,  when  opened  and  made,  shall  be  public  highways 
and  public  squares."  It  was  held  that  a  grant  to  a  munici- 
pal corporation  of  the  power  to  condemn  private  property 
for  a  specific  purpose  must  be  confined  to  the  purpose 
named,  and  thSit  the  provision  of  the  charter  authorizing 
the  city  to  condemn  lands  for  streets,  alleys,  lanes,  high- 
ways, public  squares  and  grounds,  for  the  travel  and  com- 
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men  use  and  enjoyment  of  the  entire  public,  did  not  include 
the  power  to  condemn  private  property  for  a  city  prison. 

It  is  argued  that  the  property  sought  to  be  condemned 
is  not  necessary  for  the  use  of  the  county ;  that  the  county 
had  a  jail  which  was  in  use  at  the  time  the  petition  was 
filed;  that  it  had  other  property  on  which  the  jail  could 
be  located,  and  still  other  property  had  been  offered  to  .it 
as  a  site  for  the  jail.  Where  the  power  to  condemn  prop- 
erty exists,  the  courts  will  not  inquire  into  the  necessity  or 
propriety  of  its  exercise.  Courts  have  the  right  to  deter- 
mine whether  or  not  the  use  for  which  private  property  is 
proposed  to  be  taken  is  public,  but  the  right  to  determine 
whether  or  not  the  right  to  take  the  property  shall  be  ex- 
ercised is  a  legislative  question,  with  which  the  court  has 
no  concern.  {Chicago^  Rock  Island  and  Pacific  Railroad 
Co.  V.  Town  of  Lake,  71  111.  333 ;  Schuster  v.  Sanitary  Dis- 
trict, 177  id.  626.)  The  statutory  conditions  necessary  to 
the  exercise  of  the  right  of  eminent  domain  in  this  case 
were,  that  the  petitioner  was  a  municipal  corporation,  that 
it  had  resolved  to  build  the  jail  on  the  premises  proposed 
to  be  taken,  and  that  it  had  been  unable  to  agree  with  the 
owners  upon  the  compensation  to  be  paid.  The  county 
board  was  required  to  provide  and  keep  in  repair  a  suitable 
jail.  What  was  a  suitable  jail,  whether  it  should  repair 
the  old  jail  or  build  a  new  one,  its  location,  size  and  cost, 
and  the  kind  and  quality  of  its  materials,  were  all  questions 
which  were  committed  to  the  decision  of  the  county  board, 
into  which  the  courts  cannot  inquire.  People  v.  LaSalle 
County,  supra;  Andrews  v.  Knox  County,  supra. 

The  appellants  object  that  it  is  essential  to  allege  and 
prove  that  the  petitioner  cannot  agree  with  the  owners  upon 
the  compensation  to  be  paid,  and  that  the  evidence  shows 
that  they  could  agree  with  Prentiss  and  that  Wolff  was 
negotiating  with  the  county  when  the  petition  was  filed. 
Whether  or  not  the  petitioner  could  agree  with  Prentiss  did 
not  affect  the  appellants.    Wolff  had  declined  to  accept  the 
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offer  of  the  county,  and  while  it  is  true  that  he  stated  that 
he  could  not  give  an  answer  within  a  week,  the  county 
board  was  not  compelled  to  wait  that  length  of  time.  If 
he  would  not  accept  the  offer,  that  was  a  failure  to  agree. 

The  court  refused  to  permit  the  counsel  for  appellants, 
while  examining  the  jury,  to  ask  a  juror  who  stated  that 
he  had  no  knowledge  of  the  value  of  property  in  Aledo,  if 
he  would  take  the  evidence  introduced  on  the  witness  stand 
and  the  law  as  given  by  the  court  and  render  a  verdict  on 
that  evidence  and  that  law  alone.  The  question  was  im- 
proper, if  for  no  other  reason  because  the  statute  authorizes 
a  view  of  the  premises  by  the  jury,  and  the  jury  may  rely 
upon  their  own  observation  thus  made,  in  connection  with 
the  evidence  introduced  on  the  witness  stand.  Pittsburg, 
Fort  Wayne  and  Chicago  Railway  Co.  v.  Lyons,  159  111. 
576;  Indiana,  Illinois  and  Iowa  Railroad  Co.  v.  Stauber, 
185  id.  9. 

Complaint  is  made  of  the  denial  of  appellants'  motion 
for  separate  trials.  The  statute  authorizes  the  compensation 
for  separate  parcels  of  property  to  be  assessed  by  the  same 
jury  or  by  different  juries,  as  the  court  or  judge  may  direct, 
and  no  abuse  of  the  discretion  thus  conferred  is  shown. 
Concordia  Cemetery  Ass.  v.  Railroad  Co.  121  111.  199. 

The  venire  issued  was  quashed  on  the  appellants'  motion 
and  the  court  ordered  another  jury  drawn  in  accordance 
with  section  6  of  the  Eminent  Domain  act,  and  a  venire 
issued  returnable  two  days  later.  The  appellants  objected 
to  the  venire  being  made  returnable  within  less  than  ten 
da3rs,  but  the  court  overruled  the  objection  and  appellants 
excepted.  No  motion  was  made  before  the  trial  to  quash 
this  venire,  but  the  parties  proceeded  with  the  empaneling  of 
the  jury  without  objection.  Whatever  objection  there  may 
have  been  to  the  venire  was  therefore  waived,  but  in  view 
of  the  provision  of  section  7  of  the  Eminent  Domain  act 
directing  the  issue  of  another  venire  returnable  instanter  if 
the  panel  be  not  full,  by  reason  of  non-attendance  or  be 


Digitized  by  VjOOQ IC 


fcc  '08.]  CJouNTY  OF  Merger  v.  Wolff.  81 

exhausted  by  challenges,  the  court  did  not  err  in  making 
the  venire  returnable  two  days  after  its  issue. 

It  is  objected  that  the  evidence  does  not  show  that  the 
finances  of  the  county  would  justify  the  building  of  the 
jaiL  The  decision  of  this  question  by  the  county  board 
was  conclusive,  and  it  was  not  a  proper  subject  of  inquiry 
by  the  court. 

The  appellants  offered  to  prove  by  the  assessor's  book 
the  assessed  value  of  the  property  for  1907.  The  evidence 
w^  incompetent.  The  assessor  might  have  testified  to  his 
judgment  of  its  value,  but  the  amount  at  which  he  assessed 
it  was  immaterial. 

The  following  instruction  was  asked  by  the  appellants 
and  refused : 

"The  court  instructs  the  jury  in  this  case,  that  if  they 
have  no  personal  knowledge  of  the  values  of  real  estate  in 
the  vicinity  of  the  property  in  question  in  this  suit,  then, 
in  determining  the  amount  of  damages  to  be  awarded  to  the 
defendants,  you  shall  consider  the  testimony  of  the  wit- 
nesses produced  in  court,  and  from  that  alone  determine 
the  amount  of  the  damages  to  be  awarded." 

The  jury  viewed  the  premises.  Their  conclusions  drawn 
from  such  view  are  in  the  nature  of  evidence,  and  what  they 
learn  from  their  examination  of  the  premises  may  be  con- 
sidered by  them  in  passing  upon  the  testimony  of  the  wit- 
nesses. {Lanquist  v.  City  of  Chicago,  200  111.  69.)  The 
instruction  was  therefore  properly  refused. 

Appellants  claim  that  the  amount  of  the  verdict  is  in- 
adequate and  opposed  to  the  weight  of  the  evidence.  The 
jury  viewed  the  premises  and  the  evidence  is  within  the 
range  of  the  testimony,  which  was  conflictii^.  We  cannot 
say  that  it  is  not  supportd  by  the  evidence.  Lanquist  v. 
City  of  Chicago,  supra;  Rock  Island  and  Peoria  Railway 
Co.  V.  Leisy  Brewing  Co.  174  IlL  547. 

The  judgment  will  be  affirmed,    j^^^^^  amrmed. 
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WiixiAii  Flanagan,  Appellee,  vs.  Wells  Bros.  Com- 
pany, Appellant.  ^    ,. 

Opinion  Hied  December  iSf  jpo8, 

1.  NfiGi^icENCE — sub-contractors  on  a  building  owe  duty  to  each 
other's  employees.  A  sub-contractor  at  work  in  the  erection  of  a 
building  owes  to  the  employees  of  another  sub-contractor  engaged 
in  the  same  work,  and  who  are  exercising  due  care  for  their  own 
safety,  the  duty  of  exercising  care  to  do  his  work  in  such  a  way 
as  not  to  negligently  injure  such  employees. 

2.  Same — duty  of  masonry  contractor  in  erecting  and  removing 
platfonns.  A  masonry  contractor  engaged  in  removing  portions 
of  a  wall  of  an  old  building  as  the  addition  being  erected  pro- 
gresses, and  who  builds  platforms  to  protect  employees  of  other 
contractors  working  below,  is  bound  to  use  care  to  see  that  the 
platforms  are  sufficient  for  the  purpose  intended  and  to  remove 
them  when  the  purpose  is  accomplished,  and  not  to  permit  them  to 
remain  in  an  unsafe  condition. 

3-  Same — when  the  question  of  proximate  cause  is  for  the  jury. 
Where  there  is  evidence  tending  to  show  that  a  platform  erected 
by  the  defendant  sub-contractor  had  become  unsafe,  and  that  the 
defendant  knew  or  ought  to  have  known  of  such  condition,  and 
that  employees  of  another  sub-contractor  were  likely  to  walk  upon 
the  platform  as  they  had  been  accustomed  to  do,  the  question 
whether  his  negligence  was  the  proximate  cause  of  an  injury  in- 
flicted by  the  falling  of  a  j)lank  while  an  employee  of  the  other 
sub-contractor  was  walking  upon  the  platform  is  for  the  jury. 

4.  Pleading — when  evidence  cannot  be  excluded  because  of  vo- 
riance.  Although  the  evidence  introduced  in  a  personal  injury  case 
may  tend  to  prove  negligence  of  a  different  character  from  that 
charged  in  the  declaration,  it  cannot  be  excluded  on  the  ground  of 
variance  unless  the  particular  variance  is  pointed  out. 

5.  Same — when  declaration  states  facts  sufficient  to  show  a  duty 
from  defendant  to  plaintiff.  A  declaration  alleging,  in  substance, 
that  the  defendant  and  the  plaintiff's  employer  were  both  sub- 
contractors engaged  in  the  construction  of  a  building,  and  that 
while  the  plaintiff  was  so  employed,  working  in  and  about  such 
building  and  exercising  due  care  for  his  safety,  the  defendant  neg- 
ligently caused  a  piece  of  timber  to  fall  from  above  the  place  where 
the  plaintiff  was  working  and  strike  and  injure  him,  alleges  facts 
sufficient  to  show  a  duty  owing  f rOm  the  defendant  to  the  plaintiff. 

6.^  Instructions — when  instruction  in  personal  injury  case  is 
properly  refused.    An  instruction  in  a  personal  injury  case  which 
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assumes  that  though  the  defendant  was  guilty  of  negligence,  with- 
out which  the  accident  would  not  have  happened,  yet  if  the  con- 
curring act  of  another  person  contributed  to  the  plaintiff's  injury 
the  defendant  would  not  be  liable,  is  properly  refused. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  George  A,  Dupuy, 
Judge,  presiding. 

Ralph  F.  Potter,  for  appellant: 

A  variance  between  the  declaration  and  the  proofs  is 
fatal,  and  the  question  is  preserved  for  review  by  a  motion, 
made  at  the  trial,  to  strike  out  the  evidence  on  that  ground. 
Mattoon  v.  FalUn,  113  111.  249;  Harris  v.  Shebek,  151  id. 
287;  Railroad  Co.  v.  Dickson,  143  id.  368;  Libby,  McNeill 
&  Libby  v.  Scherman,  146  id.  540. 

It  is  essential  to  a  recovery  in  an  action  for  negligence 
that  facts  be  alleged  and  proved  which  charge  the  defend- 
ant with  some  duty  toward  the  plaintiff  and  with  a  viola- 
tion thereof.  Mc Andrews  v.  Railway  Co,  222  111.  232; 
Mackey  v.  Milling  Co.  210  id.  115;  Schueler  v.  Mueller, 
193  id.  402;  Railroad  Co.  v.  Clausen,  173  id.  100;  Ayers 
V.  Chicago,  iii  id.  406. 

To  entitle  a  party  to  recover  for  damages  alleged  to 
have  been  sustained  in  consequence  of  the  negligence  of 
another,  there  must  not  only  be  negligence  in  fact,  but  it 
must  have  been  the  proximate  cause  of  the  injury.  Rail- 
road Co.  V.  Becker,  76  111.  30. 

Where,  subsequently  to  an  original  cause  or  condition, 
a  new  and  independent  cause  intervenes  which  is  adequate 
to  produce  and  does  bring  about  an  injury,  such  new  and 
independent  cause  is  the  proximate  cause  of  the  injury  and 
supersedes  prior  causes  and  negligences,  which  must  be  con- 
sidered remote.  Wolff  Manf.  Co.  v.  Wilson,  152  111.  9; 
Railroad  Co.  v.  Siler,  229  id.  390;   Pullman  Car  Co.  v. 
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Laack,  143  id.  242;  Railway  Co.  v.  Kellogg^  94  U.  S.  469; 
Cooley  on  Torts,  (2d  ed.)  sees.  70,  71 ;  Shearman  &  Red- 
field  on  Negligence,  (5th  ed.)  sees.  26,  32;  Bishop  on  Non- 
Contraet  Law,  sees.  42,  450;  2  Thompson  on  Negligence, 
sec.  1089;  21  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  495; 
Stone  V.  Railway  Co,  171  Mass.  536;  Parker  v.  Cohoes, 
ID  Hun,  531 ;  Mayer  v.  Building  Co.  116  Ala.  634;  Tutein 
V.  Hurley,  98  Mass.  211;  Herr  v.  Lebanon,  149  Pa.  St. 
222;  Railroad  Co.  v.  Quick,  125  Ala.  553. 

B.  J.  WELI.MAN,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Appellee,  in  an  action  on  the  case  for  personal  injuries 
alleged  to  have  been  sustained  through  appellant's  negli- 
gence, recovered  a  judgment,  which  the  Appellate  Court 
affirmed,  and  the  appellant  has  appealed  to  this  court. 

The  accident  in  which  the  injuries  complained  of  were 
received,  occurred  during  the  erection  of  an  addition  to  a 
building  in  which  appellant  was  contractor  for  the  mason 
work  and  the  Oscar  Daniels  Company  for  the  iron  and  steel 
work.  The  addition  was  north  of  the  old  building,  and  the 
steel  framework  on  the  south  of  the  addition  was  six  or 
eight  feet  north  of  the  north  wall  of  the  old  building.  In 
order  to  connect  the  framework  of  the  old  building  with 
the  new  it  was  necessary  to  cut  out  parts  of  the  north  wall 
of  the  old  building.  The  duty  of  cutting  these  holes  in  the 
old  wall  devolved  upon  the  mason  contractor,  the  appellant, 
and  in  order  to  protect  the  workers  on  the  lower  floor  it 
was  necessary  to  construct  platforms  to  hold  the  material 
taken  out  of  the  wall.  The  appellant  had  constructed  such 
platforms  as  the  work  progressed  from  the  second  floor  up. 
All  below  the  sixth  floor  had  been  removed  at  the  time  of 
the  accident.  It  was  in  connection  with  one  of  these  plat- 
forms on  the  sixth  floor  that  the  accident  happened  to  ap- 
pdlee.    The  floor  of  the  platform  was  ccnnposed  of  planks 
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about  eighteen  feet  long,  laid  parallel  with  the  north  wall 
of  the  old  building.  This  floor  was  supported  upon  planks 
three  inches  thick,  twelve  inches  wide  and  about  eighteen 
feet  long,  extending  from  the  brick  wall  north  across  the 
open  space  and  resting  upon  the  girder  in  the  south  wall 
of  the  addition  but  not  reaching  the  second  girder.  There 
were  three  of  these  planks,  the  south  end  of  the  east  one  of 
which  was  let  into  an  opening  in  the  brick  wall.  The  mid- 
dle one  only  reached  the  south  wall  but  did  not  rest  in  it. 
The  west  plank  was  inserted  in  a  hole  in  the  brick  wall,  but 
upon  it  and  covering  its  entire  width  rested  the  sill  of  a  der- 
rick, which  was  also  inserted  into  the  hole  in  the  wall  and 
wedged  there.  To  the  east  side  of  this  west  plank  was 
nailed  a  cleat  three  inches  thick,  to  which  the  floor  planks 
of  the  platform  were  nailed.  When  the  platform  w,as  built 
there  was  a  temporary  flooring  in  that  part  of  the  sixth 
floor  of  the  addition  adjoining  it  on  the  north,  and  heavy 
planks  were  piled  on  the  end  of  the  planks  of  the  platform 
projecting  north  of  the  iron  girder.  The  flooring  and  the 
piles  of  plank  had  been  removed  at  the  time  of  the  accident. 
The  jdank  to  which  was  nailed  the  cleat,  on  which  the  west 
end  of  the  platform  rested,  belonged  to  the  Oscar  Daniels 
Company,  and  had  been  placed  there  to  support  the  derrick 
with  which  that  company  hoisted  the  beams  it  was  using  in 
its  work.  Appellant  completed  its  work  in  connection  with 
this  platform  and  then  the  Oscar  Daniels  G^mpany  moved 
its  derrick  to  a  floor  higher  up,  leaving  the  plank  on  which 
the  derrick  had  rested.  The  Oscar  Daniels  Company  had 
nothing  to  do  with  this  scaifold  and  the  duty  of  removing 
it  was  that  of  the  appellant.  Though  there  was  no  contract 
between  appellant  and  the  Oscar  Daniels  Company,  it  was 
customary  for  the  employees  of  each  to  go  upon  the  scaf- 
folds of  the  other.  On  the  day  of  appellee's  injury  the 
riveting  gang  of  the  Oscar  Daniels  Company  was  working 
on  the  sixth  floor,  near  this  platform.  There  was  a  bucket 
of  water  on  the  plank  on  which  the  derrick  had  rested,  near 


Digitized  by  VjOOQ iC 


86  Flanagan  t;.  Wells  Bros.  Ck>.  C2S7  DL 

its  north  end,  and  one  of  the  riveters  stepped  on  the  plank 
to  get  it,  .when  the  end  of  the  plank  went  down  with  him. 
He  then  ran  south  toward  the  other  end,  when  that  went 
down,  the  plank  acting  as  a  seesaw.  He  finally  succeeded 
in  reaching  a  solid  beam,  but  the  south-west  corner  of  the 
platform  sagged  down  and  a  piece  of  timber  fell  on  and 
injured  the  appellee,  who  was  working  in  the  basement  for 
another  sub-contractor.  After  the  accident  the  timber  to 
which  the  cleat  was  nailed  was  found  turned  up  on  its  edge, 
with  the  cleat  underneath. 

It  is  contended  that  the  jury  should  have  been  in- 
structed to  find  a  verdict  for  the  defendant;  that  there  is  a 
variance  between  the  declaration  and  the  proof;  that  two 
instructions  asked  by  the  appellant  were  improperly  re- 
fused, and  that  the  declaration  is  not  sufficient  to  sustain 
the  verdict. 

The  object  of  the  platform  was  to  protect  the  workers 
below.  It  was  appellant's  duty  to  use  care  to  see  that  it 
was  sufficient  for  the  purpose,  to  remove  it  when  its  purpose 
was  accomplished,  and  not  to  permit  it  to  remain  in  an  un- 
safe condition.  There  is  evidence  at  least  tending  to  show 
that  after  the  removal  of  the  derrick  the  scaffold  was  un- 
safe, and  that  appellee  knew  the  derrick  would  be  moved, 
and  that  its  removal  would  affect  the  safety  of  the  scaffold. 
There  is  evidence  that  it  was  customary  for  the  iron  work- 
ers to  walk  on  the  scaffold  of  the  appellant.  There  being 
evidence  that  the  scaffold  was  in  a  dangerous  condition, 
that  appellant  knew  or  ought  to  have  known  that  it  was  in 
a  dangerous  condition,  and  that  it  was  likely  to  be  walked 
upon  by  the  employees  of  the  Oscar  Daniels  Company,  it 
might  have  anticipated  that  the  result  would  be  an  injury 
to  some  one  beneath  from  the  falling  of  the  scaffold. 
Whether  appellant  was  guilty  of  negligence  which  was  the 
proximate  cause  of  the  injury  was  properly  left  to  the  jury. 

At  the  close  of  appellee's  evidence  the  appellant  moved 
to  strike  the  evidence  out,  as  being  at  variance  with  the 
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allegations  of  the  declaration.  No  variance  was  particu- 
larly pointed  out,  no  statement  made  showing  the  particu- 
lar objection,  to  enable  the  appellee  to  amend  to  meet  it. 
The  charge  was  that  the  appellant  caused  the  piece  of  tim- 
ber to  fall,  striking  the  appellee.  The  evidence  introduced 
was  for  the  purpose  of  showing  that  appellant  negligently 
permitted  the  piece  of  timber  to  fall.  The  motion  did  not 
call  attention  to  this  specific  variance.  Though  the  evi- 
dence introduced  may  tend  to  prove  negligence  of  a  differ- 
ent character  from  that  charged  in  the  declaration,  it  can 
not  be  excluded  on  the  ground  of  variance  unless  the  par- 
ticular variance  is  pointed  out.  The  court  did  not  err  in 
overruling  this  motion. 

The  appellant  asked  the  court  to  give  the  following  in- 
struction to  the  jury: 

"If  you  believe,  from  the  evidence,  that  the  platform  in 
question  in  this  suit  was  built  by  Wells  Bros.  Company  for 
their  own  use  and  not  for  the  use  of  others,  in  such  a  way 
that  it  could  be  and  was  safely  used  by  them  for  the  pur- 
poses for  which  it  was  built,  and  that  afterwards  Oscar 
Daniels  Company,  or  one  or  more  of  their  employees,  used 
the  platform  for  their  own  purposes  without  permission  or 
license  from  Wells  Bros.  Company,  and  while  so  using  it 
caused  certain  materials  to  fall  from  the  platform  and  in- 
jure the  plaintiff,  he  (the  plaintiff)  cannot  recover  for  such 
injuries  from  .Wells  Bros.  Company,  and  you  must  find  the 
defendant  not  guilty." 

It  was  properly  refused.  It  assumes  that  though  ap- 
pellant was  guilty  of  negligence  in  the  construction  of  the 
platform,  without  which  the  accident  could  not  have  hap- 
pened, yet. if  the  concurring  act  of  another  contributed  to 
cause  the  injury  appellant  would  not  be  liable.  The  con- 
trary is  true.  Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
242;  Village  of  Carterville  v.  Cook,  129  id.  152. 

The  substance  of  appellant's  refused  instruction  16  is 
contained  in  instruction  3  given  at  its  requegt. 
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It  is  insisted  that  the  judgment  should  be  arrested  be- 
cause the  declaration  does  not  state  facts  showing  any  duty 
owing  by  the  appellant  to  the  appellee.  The  declaration 
alleges,  in  substance,  that  the  appellant  and  appellee's  em- 
ployer were  both  sub-contractors  engaged  in  the  construc- 
tion of  a  building,  and  that  while  appellee  was  so  employed, 
working  in  and  about  said  building  and  exercising  due  care 
for  his  own  safety,  the  appellant  negligently  caused  a  piece 
of  timber  to  fall  from  a  position  above  where  the  appellee 
was  working  and  strike  and  injure  him.  One  engaged  in 
the  construction  of  a  building  certainly  owes  to  another 
engaged  in  the  same  work  and  exercising  due  care  for  his 
own  safety  the  duty  of  exercising  care  to  do  his  work  in 
such  a  way  as  not  to  negligently  injure  the  other.  If  the 
appellee  was  engaged  in  his  work  and  using  due  care  he 
was  properly  at  the  place  where  he  was  injured,  and  it  was 
appellant's  duty  to  know  that  he  might  be  there  and  to  use 
due  care  not  to  injure  him.    The  declaration  was  sufficient 

The  judgment  is  affirmed.  judgment  amrmed. 


Anna  E.  Johnson,  Appellee,  vs.  Chari^es  A.  Coey, 
Appellant. 

Opinion  filed  December  15,  ipo8. 

1.  TtiiAt—what  questions  are  for  the  jury.  In  an  action  for 
damages  for  injuries  received  by  a  passenger  in  an  automobile 
hired  from  the  defendant,  who  furnished  the  driver,  the  questions 
of  the  rate  of  speed  of  the  automobile  when  it  collided  with  a 
street  car;  whether  the  driver  slackened  speed;  whether  it  was 
negligence  to  so  approach  the  car,  and  whether  the  breaking  of 
the  brake-rod  of  the  automobile  caused  the  collision  or  the  collision 
broke  the  rod,  are  for  the  jury. 

2.  Negligence— rf«^y  of  the  driver  of  hired  automobile.  The 
driver  of  an  automobile  for  hire  Dwes  to  the  passengers  the  duty 
of  keeping  a  proper  lookout  for  persons  and  vehicles  and  of  using 
care  to  have  the  automobile  under  such  control  as  to  enable  him 
to  avoid  collisions. 
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3-  SAut—what  does  not  relieve  owner  of  automobile  from  lia- 
bility. The  owner  of  an  automobile  for  hire  who  furnishes  the 
driver  is  liable  for  an  injury  to  a  passenger  which  would  not  have 
happened  but  for  the  driver's  negligence  in  approaching  a  street 
car  at  a  high  rate  of  speed  without  having  the  automobile  under 
control,  even  though  a  latent  defect  in  the  brake-rod  caused  it  to 
break  when  the  driver  attempted  to  stop  the  automobile  to  avoid 
colliding  with  the  car. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge, 
presiding. 

Benjamin  Levering,  for  appellant: 

Where  an  accident  occurs  because  of  the  breaking  of  a 
piece  of  machinery  in  which  there  was  an  undetectable  flaw, 
and  where  the  defendant  has  used  all  proper  diligence  to 
discover  breaks  or  faults  in  the  machinery,  he  is  not  guilty 
of  negligence.  Ingalls  v.  Bills,  9  Mete,  i ;  Carter  v.  Cable 
Railway  Co.  42  Fed.  Rep.  37 ;  Kelley  v.  Railway  Co.  109 
N.  Y.  44;  Prink  v.  Potter,  17  111.  406;  Railroad  Co.  v. 
Phillips,  49  id.  234;  Railway  Co.  v.  Beggs,  85  id.  80. 

The  case  must  be  proved  as  laid  in  the  declaration,  and 
a  failure  to  prove  the  case  set  out  is  fatal.  The  liability  of 
the  appellant  in  this  case  is  only  that  of  a  livery  stable 
keeper  who  rents  a  carriage,  horses  and  driver,  and  is  only 
that  of  a  private  carrier  for  hire.  Stanley  v.  Steele,  jj 
Conn.  688;  McGregor  y.  Gill,  ii4Tenn.  521. 

Frank  A.  Rockhoi^d,  and  Francis  X.  Busch,  for 
appellee : 

It  is  negligence,  at  common  law,  to  run  an  automobile 
at  a  high  rate  of  speed  along  a  public  street  approaching  an 
intersection  of  another  street,  on  which  street  cars  are  op- 
erated, without  keeping  a  lookout  for  possible  danger,  and 
reducing  speed  or  getting  the  automobile  under  such  con- 
trol that  it  can  be  stopped  in  time  to  avoid  a  collision  with 
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a  car.  Christy  v.  BUiott,  216  111.  31 ;  Butcher  v.  Trans- 
portation Co.  106  App.  Div.  (N.  Y.)  493;  Simeone  v. 
Lifidsay,  65  Atl.  Rep.  778;  Thies  v.  Thomas,  jy  N.  Y. 
Supp.  276. 

If  the  negligence  of  the  chauffeur  was  a  proximate  or 
efficient  concurring  cause  of  the  collision  the  appellant  is 
liable  for  the  damage,  even  though  there  may  have  been 
another  contributing  cause.  Electric  Co.  v.  Rose,  214  111. 
545;  Pullman  Car  Co.  v.  Laack,  143  id.  242;  Railroad 
Co.  V.  Harrington,  192  id.  9. 

Where  two  or  more  causes  contribute  to  produce  an  in- 
jury, which  one  was  the  proximate  cause  is  a  question  for 
the  jury.  Iron  Co.  v.  Dillon^  206  HI.  145 ;  Sash  Works  v. 
Pohlman,  210  id.  133;  Thompson  on  Negligence,  sea  161; 
21  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  508,  509. 

Proximate  cause  is  a  question  of  fact,  which  is  settled 
by  the  judgment  of  the  Appellate  Court.  Railroad  Co.  v. 
Dudgeon,  184  111.  477;  Swift  &  Co.  v.  Rutkowski,  182 
id,  18. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  is  from  a  judgment  of  the  Appellate  Court 
for  the  First  District  affirming  a  judgment  recovered  by 
the  appellee  for  damages  sustained  by  her  in  a  collision  be* 
tween  a  street  car  and  an  automobile. 

The  a^ppellee,  with  several  other  persons,  was  riding  in 
the  automobile  which  they  had  hired  of  appellant,  who  also 
furnished  a  driver.  The  collision  occurred  at  the  intersec- 
tion of  Thirty-fifth  street  and  Indiana  avenue,  in  the  city 
of  Chicago.  There  were  two  street  car  tracks  on  each 
street.  The  automobile  was  going  west  on  the  north  side 
of  Thirty-fifth  street  and  the  street  car  north  on  Indiana 
avenue.  The  automobile  struck  the  rear  end  of  the  street 
car  and  appellee  was  thrown  out  on  the  pavement  and  se- 
verely injured.  The  declaration  charges  that  the  driver  of 
the  automobile  so  n^ligently  operated  the  machine  as  to 
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run  it  against  the  car  and  cause  the  injury.  The  appellant 
claims  the  collision  occurred  because  of  the  breaking  of  the 
brake-rod,  and  that  the  brake-rod  broke  because  ol  a  flaw 
therein  which  was  a  latent  defect,  not  discoverable  by  in- 
spection or  by  any  usual  and  practicable  test. 

There  was  evidence  tending  to  prove  that  the  machine 
was  running  at  the  rate  of  twelve  or  fifteen  miles  an  hour; 
that  the  street  car  had  slowed  up  or  stopped  on  the  south 
side  of  Thirty-fifth  street,  and,  having  nearly  crossed  the 
street,  was  slowing  down  for  a  stop  for  passengers  on  the 
north  side;  that  no  signal  was  given  of  the  approach  of 
the  machine ;  that  the  driver  did  not  slacken  speed  or  make 
any  effort  to  stop  the  machine  or  check  its  speed,  and  that 
the  force  of  the  collision  was  such  as  to  throw  appellee  out 
on  the  street  and  to  wholly  disable  the  automobile  so  that 
it  could  not  be  used.  On  the  contrary,  there  was  evidence 
tending  to  prove  that  the  machine  was  going  at  the  rate  of 
seven  miles  an  hour;  that  the  driver,  in  approaching  In- 
diana avenue,  slowed  down  to  four  miles  an  hour ;  that  he 
applied  his  foot  to  the  brake  and  the  brake-rod  broke;  that 
if  it  had  not  broken  the  machine  would  have  stopped  more 
than  six  feet  from  the  car;  that  there  was  no  other  way 
to  stop  the  machine ;  that  the  machine  was  thoroughly  in- 
spected before  leaving  the  garage;  that  an  examination 
after  the  accident  disclosed  a  flaw  in  the  broken  brake-rod, 
and  that  such  flaw  could  not  have  been  discovered  by  in- 
spection before  the  accident. 

The  driver  of  the  automobile  was  bound  to  use  at  least 
reasonable  and  ordinary  care.  He  was  bound  to  anticipate 
that  he  might  meet  persons  or  vehicles  and  to  keep  a  proper 
lookout  for  them  and  use  care  to  have  his  machine  under 
such  control  as  to  enable  him  to  avoid  collisions.  It  was 
for  the  jury  to  say  what  the  rate  of  speed  was;  whether 
it  was  negligence  to  approach  the  street  intersection  at  such 
rate;  whether  the  driver  slackened  speed;  whether  there 
was  a  lack  of  ordinary  care  in  approaching  the  car  with- 
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out  slackening  speed,  and  whether  the  brake-rod  broke  and 
caused  the  collision  or  the  force  of  the  collision  broke  the 
brake-rbd.  These  are  all  questions  of  fact,  which  we  are 
not  authorized  to  determine.  The  judgment  of  the  Ap- 
pellate''Court  has  concluded  that  question.  The  issue  was 
properly  left  to  the  jury. 

The  court  refused  to  give  to  the  jury  the  following  in- 
struction asked  by  the  appellant : 

"The  court  instructs  the  jury  that  the  plaintiff  has 
charged  in  her  declaration  in  this  case  that  she  received 
her  injuries  by  reason  of  the  negligent  running  of  the  au- 
tomobile by  the  driver  of  the  defendant  and  does  not  al- 
lege any  other  ground  of  recovery;  and  the  court  further 
instructs  the  jury  that  if  they  believe,  from  the  evidence 
in  this  case,  that  the  plaintiff  received  injuries  and  that 
they  were  caused  by  an  accident  resulting  from  defective 
machinery,  the  plaintiff  cannot  recover,  because  the  plaintiff 
has  not  alleged  said  cause  as  a  ground  of  recovery.*' 

The  instruction  was  properly  refused,  because  though 
the  accident  may  have  resulted  from  defective  machinery, 
yet  if  the  driver's  negligence  in  operating  the  machine  was 
the  cause  of  the  accident  the  appellee  was  entitled  to  re- 
cover. Appellant's  seventh  instruction  stated  to  the  jury, 
in  effect,  that  if  the  accident  was  caused  by  the  breaking 
of  the  brake-rod  and  if  such  breaking  of  the  brake-rod  was 
not  caused  by  the  driver's  negligence  the  plaintiff  could 
not  recover.  This  was  as  favorable  an  instruction  as  the 
appellant  was  entitled  to,  for  if  the  driver  of  the  automo- 
bile negligently  ran  near  to  the  street  car  at  a  high  rate 
of  speed  without  having  his  machine  under  control,  and  if 
without  such  negligence  the  accident  would  not  have  hap- 
pened, the  appellant  would  still  be  liable,  even  though  the 
breaking  of  the  brake-rod  was  occasioned  by  a  latent  de- 
fect for  which  he  was  not  responsible. 

We  find  no  error  in  the  record.     The  judgment  is  af- 

fi™^^-  Judgment  amrmed. 
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The  Vn^i^GE  OF  East  Peoria,  Appellant,  vs.  The  Lake 
Erie  and  Western  Railroad  Company,  Appellee. 

Opinion  filed  December  J},  ipo8. 

Appeals  and  srsors — an  appeal  will  be  dismissed  if  there  is  no 
assignment  of  errors.  An  assignment  of  errors  upon  the  record 
stands  as  the  pleadings  in  the  Supreme  Court,  and  if  a  case  is  sub- 
mitted for  final  decision  without  such  assignment  of  errors  the  ap- 
peal will  be  dismissed 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  L.  D.  PuTERBAUGH,  Judge,  presiding. 

George  J.  Jochem,  for  appellant. 

Stevens  &  Horton,  and  George  C.  Rider,  (John  B. 
Cockrum,  of  counsel,)  for  appellee. 

Per  Curiam  :  This  is  an  action  of  debt  commenced  by 
the  village  of  East  Peoria  against  the  Lake  Erie  and  West- 
em  Railroad  Company  to  recover  a  penalty  for  a  failure  to 
comply  with  an  ordinance  alleged  to  be  in  force  in  said  vil- 
lage requiring  said  railroad  company  to  maintain  a  flagman 
at  certain  public  street  crossings  in  the  village  of  East  Pe- 
oria. A  judgment  was  rendered  against  the  village  and  it 
has  prosecuted  an  appeal  to  this  court 

The  abstract  fails  to  show  any  assignment  of  errors, 
and  upon  an  examination  of  the  record  we  are  unable  to 
find  any  errors  assigned  thereon.  An  assignment  of  errors 
*upon  the  record  stands  as  the  pleading^  in  this  court  and  is 
necessary,  and  if  a  case  has  been  submitted  for  a  final  de- 
cision without  an  assignment  of  errors  upon  the  record  the 
appeal  will  be  dismissed.  Mtna  Life  Ins.  Co.  v.  Sanford, 
197  111.  310;  Burrall  v.  American  Telephone  and  Telegraph 
Co.  217  id.  189. 

The  appeal  will  therefore  be  dismissed. 

Appeal  dismissed. 
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Peada  Farrenkoph  et  al.  Appellants,  vs.  Anna  Hoi<m, 

Appellee. 

Opinion  filed  December  15,  1908. 

1.  Benisfit  certificates — certificate  not  avoided  by  agent's  in- 
sertion of  false  answers  in  application.  The  fact  that  the  relation- 
ship of  Uie  beneficiary  to  the  member  is  stated  by  the  agent  who 
took  the  application  as  "cousin"  when  he  in  fact  knew  that  the 
beneficiary  was  the  affianced  wife  of  the  member,  waives  the  right 
of  the  benefit  society  to  object  to  the  certificate  upon  the  ground 
that  the  statement  of  the  relationship  was  false,  as  the  society  is 
bound  by  its  agent's  knowledge  of  the  facts. 

2.  Same — an  affianced  wife  may  be  a  beneficiary  under  act  of 
1903  though  not  a  dependent.  Under  the  act  of  1903,  relating  to 
benefit  societies,  as  amended  in  1905,  an  affianced  wiffe  may  be  a 
beneficiary  without  being  a  dependent,  notwithstanding  the  con- 
stitution and  by-laws  of  a  society  organized  under  such  act  limit 
the  class  of  beneficiaries  to  relatives  and  dependents. 

Appeai<  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Winnebago  county;  the  Hon.  Arthur  H.  Frost,  Judge, 
presiding. 

The  appellee  resided  in  Rockford,  Illinois,  and  John  V. 
Smith  (otherwise  known  as  Valentine  Trunk)  boarded  at 
her  home  for  several  years  before  and  after  the  death  of 
her  husband,  in  1902.  Smith  was  accidentally  killed  Au- 
gust 25,  1906,  leaving  a  benefit  certificate  for  $2000  in  the 
Order  of  Columbian  Knights,  payable  to  the  appellee,  Anna 
Holm,  named  therein  as  "cousin."  She  claimed  this  fund 
from  the  insurance  order,  and  later  the  appellants,  who  are 
sisters  and  a  brother  of  the  deceased,  also  laid  claim  to  it. 
The  insurance  order  filed  a  bill  of  interpleader  in  the  cir- 
cuit court  of  Winnebago  county,  admitting  its  liability  on 
the  certificate  and  alleging  its  willingness  to  pay  to  the  per- 
sons entitled  to  the  benefit  and  asking  the  court  to  determine 
to  whom  such  payment  should  be  made,  at  the  same  time 
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offering  to  pay  the  money  into  court,  subject  to  the  court's 
order,  which  was  thereafter  done.  Appellee  answered,  ad- 
mitting that  she  was  not  the  cousin  of  the  said  Smith,  but 
claiming  the  fund  in  controversy  as  his  afiianced  wife  and 
also  as  a  dependent  upon  him.  Appellants  filed  a  joint  an- 
swer, claiming  the  insurance  as  heirs  of  said  Smith,  under 
the  laws  of  the  order,  and  denying  that  appellee  was  ever 
the  affianced  wife  of  or  dependent  upon  the  deceased.  The 
court  heard  the  proof  and  ordered  the  fund,  less  costs  of 
$50,  to  be  paid  to  the  appellee.  On  an  appeal  by  appellants 
to  the  Appellate  Court  for  the  Second  District  that  decree 
was  affirmed,  and  a  further  appeal  has  been  prosecuted  to 
this  court. 

The  insurance  order  in  question  was  incorporated  under 
the  act  of  1893,  relating  to  benefit  societies,  as  amended 
by  the  act  of  1895.  The  act  provides  that  benefits  shall  be 
pjud  only  to  the  families,  heirs,  blood  relations,  affianced 
husband  or  affianced  wife  or  to  persons  dependent  upon  the 
members,  or,  in  certain  cases,  to  religious  or  charitable  in- 
stitutions. (Kurd's  Stat.  1905,  par.  258,  p.  1222.)  Sec- 
tion 250  of  the  by-laws  of  the  order,  among  other  things, 
provides :  "Each  applicant  shall  enter  upon  his  application 
the  name  or  names,  residence,  relationship  or  dependence  of 
the  person  or  persons  of  the  classes  in  the  next  section  em- 
braced *  *  *  to  whom  *  *  *  he  desires  his  benefit 
paid."  Section  251  of  said  by-laws,  among  other  things, 
provides  that  the  benefit  may  be  payable  to  any  one  or 
more  persons  of  a  certain  class,  including  the  wife,  children, 
grandchildren,  parents,  cousins  of  the  first  degree,  and  other 
relatives,  and  that  in  no  such  cases  shall  proof  of  depend- 
ency be  required.  A  second  class  is  provided,  including  "an 
affianced  wife,  or  to  any  person  who  is  dependent  upon  the 
member  for  maintenance,  (food,  clothing,  lodging  or  edu- 
cation,) in  either  of  which  cases  written  evidence  of  the 
affianced  relation  or  nature  of  the  dependency,  within  the 
requirements  of  the  laws  of  the  order,  must  be  furnished 
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to  the  satisfaction  of  the  supreme  secretary  before  the  bene- 
ficiary certificate  can  be  issued." 

Fred  E.  Carpenter,  for  appellants. 

R.  K.  Welsh,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellants  contend  that  the  designation  of  appellee  as 
"cousin"  was  false  and  fraudulent,  and  therefore  she  is  not 
entitled  to  take  the  fund.  The  evidence  shows  that  when 
the  deceased  was  talking  about  the  policy  to  Reed,  who 
todc  the  application  as  agent  of  the  order,  he  first  stated 
that  appellee  was  "a  sort  of  cousin,"  and  on  further  inquiry, 
as  testified  by  Reed,  the  deceased  said  to  him,  in  substance, 
that  if  he  (Reed)  would  not  "blab  it  around"  he  would  tell 
him  what  the  real  situation  was,  and  on  the  understanding 
that  nothing  would  be  said  about  it  the  deceased  told  Reed 
that  he  and  the  appellee  were  engaged  and  were  going  to 
be  married,  and  then,  at  Reed's  suggestion  that  it  did  not 
make  any  particular  difference,  appellee  was  put  down  as 
"cousin,"  Reed  at  the  same  time  telling  Smith  that  when 
the  marriage  took  place  the  certificate  should  be  changed  to 
show  that  fact.  The  validity  of  an  insurance  policy  is  not 
affected  by  false  answers  inserted  by  the  agent.  {Royal 
Neighbors  v.  Botnan,  177  111.  27.)  The  knowledge  of 
the  agent  is  binding  upon  the  organization  under  such  facts 
as  here  set  out.  (Order  of  Foresters  v.  Schweitzer,  171 
111.  325;  Cover  dale  v.  Royal  Arcanum,  193  id.  91.)  Un- 
der such  circumstances  the  order  has  waived  its  right  to  ob- 
ject to  the  validity  of  the  certificate  on  the  ground  urged. 
(Partners  and  Mechanics  Life  Ass,  v.  Caine,  224  111.  599.) 
Under  the  charter  issued  to  this  fraternal  society  an  affi- 
anced wife  may  become  a  beneficiary  without  being  depend- 
ent, even  though  its  constitution  and  by-laws  did  limit  the 
class  of  its  beneficiaries  to  relatives  and  dependent  members. 
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(Wallace  v.  Madden,  i68  111.  356;  Murphy  v.  Nowak,  223 
id.  301 ;  Wood  v.  Mystic  Circle,  212  id.  532.)  It  has  been 
held  that  if  a  member  of  a  benefit  society,  in  naming  his 
step-children  as  beneficiaries,  describes  them  as  "my  chil- 
dren," such  misdescription,  if  material,  can  be  taken  ad- 
vantage of  only  by  the  society  and  cannot  be  objected  to 
by  a  rival  claimant  to  the  benefit  fund,  and  if  a  member  of  a 
benefit  society  misdescribes  the  beneficiaries  and  their  rela- 
tion to  him  the  society  may  waive  the  defect  and  ratify  the 
agreement.  (Tepper  v.  Royal  Arcanum,  88  Am.  St.  Rep. 
449;  61  N.  J.  Eq.  638.)  Substantially  to  the  same  effect 
is  CoTvin  v.  Hurst,  124  Mich.  545.  In  a  California  case  it 
was  held  that  where  the  certificate  was  made  payable  to  a 
woman  designated  therein  as  the  "fiancee"  of  the  deceased, 
the  proof  showing  that  he,  at  the  time  the  policy  was  is- 
sued, was  married  to  another  woman,  still  the  description 
"fiancee"  might  be  disregarded  as  merely  descriptive,  and 
the  fact  that  she  could  not  become  engaged  to  the  insured 
would  not  preclude  judgment  in  her  favor.  {Woodmen  of 
the  World  v.  Rutledge,  133  Cal.  640.)  This  question  is 
not,  however,  involved  in  the  decision  of  this  case. 

The  further  contention  is  made  that  as  deceased  roomed 
and  boarded  with  appellee  for  some  four  years  before  her 
husband's  death,  and  shortly  thereafter  ceased  paying  board 
and  assumed  the  expenses  of  the  household  and  spent  money 
freely  on  her  and  her  little  grand-daughter,  the  relations 
between  them  must  have  been  immoral.  No  immoral  act 
is  testified  to.  The  only  foundation  for  this  charge  is  ap- 
parently the  fact  that  the  deceased  boarded  with  the  appel- 
lee before  her  husband's  death,  and  continued,  under  the 
circumstances  mentioned  above,  for  years  thereafter  to  live 
in  the  same  house.  We  do  not  think  the  evidence  in  this 
record  upholds  this  contention  of  appellants. 

In  this  connection  it  is  also  urged  that  the  proof  is  not 
sufficient  to  justify  the  court's  finding  that  appellee  was  the 
affianced  wife  of  the  deceased.    Smith  so  stated  to  the  in- 


Digitized  by  VjOOQ iC 


98  ROCKHILL  V.  CONQRESS  HOTEL  CO.  0X1  fSL 

surance  agent,  and  several  witnesses  testified  that  both  ap- 
pellee and  deceased  had  stated  the  same  to  them.  It  is  true, 
several  witnesses  testified  that  Smith  denied  that  appellee 
and  he  were  engaged;  but  the  evidence  was  heard  by  the 
chancellor  in  open  court,  and  while  it  is  conflicting  in  some 
particulars,  we  do  not  think  it  is  of  a  nature  to  authorize 
us  to  reverse  such  findings  of  fact.  Widmayer  v.  Davis, 
231  111.  42. 

We  have  covered  all  the  points  urged  in  the  appellants* 
brief  filed  in  this  court.  Other  errors  were  urged  in  the 
Appellate  Court,  but  as  they  are  not  raised  here  they  must 
be  deemed  waived. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Valett^  R.  Rockhili.,  Appellee,  w.The  Congress 
HoTEi.  Company,  Appellant. 

Opinion  Hied  December  iSf  1908, 

1.  Appeai,s  and  errors — a  certificate  of  importance  may  be 
granted  in  case  of  fourth  class  tried  by  municipal  court.  Under 
section  119  of  the  Practice  act  of  1907,  providing  that  the  Appel- 
late Court  may  make  a  certificate  of  importance  and  grant  an  ap- 
peal in  any  case  decided  by  that  court  in  which  an  appeal  or  writ 
of  error  from  the  Appellate  Court  to  the  Supreme  Court  is  not 
allowed  by  such  act,  the  Appellate  Court  may  make  a  certificate 
of  importance  and  grant  an  appeal  in  a  case  of  the  fourth  class, 
which  by  the  Municipal  Court  act  can  be  reviewed  only  by  writ 
of  error  sued  out  of  the  Appellate  Court. 

2.  Inn-keepers — loss  of  goods  by  guest  raises  presumption  of 
negligence  by  inn-keeper.  An  inn-keeper  owes  the  duty  and  as- 
sumes the  obligation  of  safely  keeping  the  property  of  his  guests, 
and,  if  the  property  is  lost,  all  that  is  necessary  to  make  out  a 
prima  facie  case  is  to  show  the  relation  of  inn-keeper  and  guest 
and  the  loss,  when  the  burden  is  then  cast  upon  the  inn-keeper  to 
exonerate  himself. 

3.  Same— «/A^n  Inn-keeper's  act  has  no  application.  Compli- 
ance by  an  inn-keeper  with  the  provisions  of  the  Inn-keeper's  act 
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affords  no  protection  against  the  loss  of  a  hand-bag  containing  val- 
uable articles,  including  jewelry,  which  was  delivered  by  a  depart- 
ing guest  to  the  porter  sent  by  the  inn-keeper  to  take  charge  of 
her  baggage,  and  which  was  lost  through  the  negligence  of  such 
porter  or  other  servants  of  the  inn-keeper. 

4.  Same — question  of  how  much  property  can  be  kept  in  room 
by  guest  is  one  of  fact.  Under  the  proviso  to  the  Inn-keeper's  act, 
that  nothing  contained  in  the  act  shall  apply  to  such  an  amount  of 
money  and  valuables  as  is  usual,  common  and  prudent  for  a  guest 
to  retain  in  his  room  or  about  his  person,  the  question  whether  the 
valuables  retained  by  a  guest  in  his  room  in  a  particular  case  come 
within  such  proviso  is  one  of  fact,  and  is  not  raised  by  a  demurrer 
to  the  evidence  in  a  suit  to  recover  for  the  loss  of  such  valuables. 

Appeai,  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  W.  N.  Gemmili.,  Judge,  pre- 
siding. 

Goodrich,  Vincent  &  Bradi^ey,  (Joseph  M.  Grif- 
FEN,  of  counsel,)  for  appellant. 

W.  S.  Oppenheim,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

Valette  R.  RockhiU,  appellee,  brought  this  suit  in  the 
municipal  court  of  Chicago  against  Congress  Hotel  Com- 
pany to  recover  the  value  of  a  hand-bag  and  contents  lost 
while  she  was  a  guest  at  the  Auditoritun  Annex,  one  of  the 
defendant's  hotels.  The  case  was  tried  upon  a  written  stip- 
ulation as  to  the  facts,  which  was  submitted  to  the  court, 
and  defendant  thereupon  demurred  to  the  evidence.  The 
demurrer  was  overruled,  and  the  defendant  then  moved  the 
court  to  enter  a  judgment  against  it  for  $66,  being  the  value 
of  the  hand-bag  and  certain  articles  named  in  the  stipula- 
tion. The  court  denied  the  motion  and  found  the  issues  for 
the  plaintiff  and  entered  judgment  for  $585  and  costs.  A 
writ  of  error  was  sued  out  from  the  Appellate  Court  for  the 
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First  District,  and  the  judgment  was  there  affirmed.  The 
Appellate  Court  granted  a  certificate  of  importance,  by  vir- 
tue of  which  the  case  is  brought  to  this  court  by  appeal. 

A  preliminary  question  is  raised  as  to  the  power  of  the 
Appellate  Court  to  grant  a  certificate  of  importance  in  a 
case  of  the  fourth  class,  which  by  the  Municipal  Court  act 
can  be  reviewed  only  by  writ  of  error  sued  out  from  the 
Appellate  Court.  The  act  in  relation  to  a  municipal  court 
in  Chicago  (Laws  of  1907,  p.  226,)  and  the  act  in  relation 
to  practice  in  courts  of  record  (Laws  of  1907,  p.  444,)  were 
approved  on  the  same  day.  Section  119  of  the  Practice 
act  provides  that  the  Appellate  Court  may  make  a  certifi- 
cate of  importance  and  grant  an  appeal  in  any  case  decided 
by  that  court  in  which  an  appeal  or  writ  of  error  from  the 
Appellate  Court  to  this  court  is  not  allowed  by  said  act. 
The  Municipal  Court  act  does  not  make  the  judgment  of 
the  Appellate  Court  final  in  cases  of  the  fourth  class  re- 
moved to  that  court  by  writ  of  error,  and  the  Practice  act 
does  not  provide  for  an  appeal  from  or  writ  of  error  to  the 
Appellate  Court  in  a  case  of  this  kind.  We  are  of  the  opin- 
ion that  the  Practice  act  authorized  the  appeal. 

The  case  was  tried  in  the  municipal  court  without  a  jury, 
on  the  stipulation  of  facts,  and  the  demurrer  to  the  evidence 
was  verbal.  The  practice  of  demurring  to  evidence  is  but 
seldom  resorted  to,  and  it  has  always  been  the  rule  that  a 
demurrer  of  that  kind  must  be  in  writing  and  set  out  par- 
ticularly the  facts  which  the  evidence  fairly  tends  to  prove, 
and  not  the  evidence  which  tends  to  prove  the  facts,  and 
admitting  the  facts  leaves,  the  court  nothing  to  do  but  to 
apply  the  law  to  them.  (Creach  v.  Taylor,  2  Scam.  277; 
Crowe  v.  People,  92  111.  231.)  Whether  the  practice  of  de- 
murring to  the  evidence  is  applicable  to  the  municipal  court 
exercising  its  jurisdiction  in  cases  of  the  fourth  class,  where 
there  are  no  written  pleadings  and  the  procedure  resembles 
that  of  justice  courts,  is  not  here  considered.  Counsel  on 
both  sides  treat  the  demurrer  as  a  motion  to  the  court  to 
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find  for.  the  defendant  for  want  of  any  evidence  tending  to 
prove  a  cause  of  action,  and  whether  considered  as  a  de- 
murrer to  the  evidence  or  as  such  a  motion,  the  court  was 
clearly  right  in  the  ruling,  since  even  on  the  theory  of  the 
defendant  it  was  liable  for  the  loss  of  the  hand-bag  and  of 
certain  articles  contained  in  it,  which  it  admits  are  usually 
and  ordinarily  carried  and  used  by  travelers  and  guests  of 
hotels.  The  effort  in  this  court  is  to  obtain  a  decision  that 
the  municipal  court  erred  in  permitting  a  recovery  for  jew- 
elry, for  the  loss  of  which  defendant  claims  it  was  not  li- 
able; but  that  question  was  not  raised  by  the  demurrer  to 
the  evidence  and  relates  only  to  the  amount  of  damages. 

The  defendant  presented  to  the  court  a  number  of  al- 
leged propositions  of  law,  one  of  which  was  held  and  the 
others  refused,  and  it  is  insisted  that  the  court  erred  in  such 
refusal. 

The  facts  admitted  by  the  stipulation  were,  in  substance, 
as  follows:  The  plaintiff,  with  her  husband,  her  mother, 
her  sister  and  another  lady,  forming  one  party,  were  gfuests 
at  the  Auditorium  Annex  and  occupied  a  suite  of  rooms. 
The  party  had  with  them  at  the  hotel,  in  their  rooms,  two 
trunks,  two  hand-bags,  a  dress-suit  case  and  a  wooden  box. 
One  of  the  hand-bags  belonged  to  the  plaintiff,  and  she  had 
packed  in  it  a  number  of  articles  for  use,  which,  with  the 
hand-bag,  amounted  in  all  to  $66,  and  she  also  had  in  it 
various  articles  of  jewelry  and  ornaments,  making  a  total 
value  of  $585  for  the  hand-bag  and  its  contents.  The  stay 
of  the  party  at  the  hotel  came  to  an  end  and  their  baggage 
was  packed  for  the  purpose  of  leaving.  The  plaintiff  no- 
tified the  clerk  of  the  defendant  that  she  was  about  to  leave 
the  hotel,  and  to  send  up  to  her  room  for  the  baggage.  She 
remained  in  the  room  until  a  porter  of  the  defendant  came 
up  for  the  baggage  and  it  was  delivered  to  him.  She  told 
the  porter  to  take  the  checks  for  the  baggage  to  the  head 
porter's  desk  and  she  would  go  there  and  get  them.  When 
she  went  to  the  desk  to  obtain  the  checks  she  was  given 
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one  less  check  than  the  number  of  pieces  of  baggage,  and 
the  hand-bag  with  its  contents  was  missing.  It  had  been 
lost  while  in  charge  of  the  porter  to  whom  it  was  ddivered 
or  in  the  custody  of  other  servants  of  the  defendant.  The 
defendant  had  complied  with  the  Inn-keeper's  act  of  this 
State,  and  the  plaintiff  never  gave  any  notice  to  the  defend- 
ant that  the  hand-bag  contained  the  articles  shown  in  the 
stipulation,  and  the  defendant  had  no  notice  of  such  con- 
tents or  the  value  of  the  bag. 

An  inn-keeper  owes  the  duty  and  assumes  the  obliga- 
tion of  safely  keeping  the  property  of  his  guests,  and  if  the 
property  is  lost,  all  that  is  necessary  to  make  a  prima  facie 
case  is  to  show  the  relation  of  inn-keeper  and  guest  and  the 
loss.  The  burden  is  then  cast  on  the  inn-keeper  to  exoner- 
ate himself,  and  this  he  may  do  by  showing  that  there  has 
been  no  negligence  on  the  part  of  himself  or  his  servants, 
or  that  the  loss  was  caused  by  the  personal  negligence  of 
the  guest  or  some  one  for  whom  the  guest  was  responsible, 
or  by  superior  force.  The  loss  of  the  goods  of  the  guest 
while  at  an  inn  raises  a  presumption  of  negligence  on  the 
part  of  the  inn-keeper  or  his  servants,  and  prior  to  the  pas- 
sage of  the  Inn-keeper's  act  guests  at  an  inn  were  not  bound 
to  deposit  money  or  valuables  with  the  inn-keeper,  although 
they  knew  that  an  iron  safe  was  provided  for  that  purpose. 
(Me teal f  V.  Hess,  14  111.  129;  Johnson  v.  Richardson,  17 
id.  302.)  The  Inn-keeper's  act  (Laws  of  1861,  p.  133,) 
provides  that  every  inn-keeper  who  shall  keep  an  iron  safe 
in  good  order  and  suitable  for  the  purpose  and  shall  post 
the  notices  provided  for,  shall  not  be  liable  for  any  money, 
jewelry  or  other  valuables,  of  gold,  silver  or  rare  and  pre- 
cious stones,  that  may  be  lost,  if  the  same  are  not  delivered 
to  the  inn-keeper,  his  agent  or  clerk  for  deposit,  "unless 
such  loss  shall  occur  by  the  hand  or  through  the  negligence 
of  the  landlord  or  by  a  clerk  or  servant  employed  by  him 
in  such  hotel  or  inn."  It  is  contended  that  the  court  erred 
in  overruling  the  demurrer  to  the  evidence  for  the  reason 
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that  this  act  exempted  the  defendant  from  liability.  No 
matter  what  the  effect  of  the  act  might  be,  the  court  did 
not  err,  since  the  bag  and  part  of  its  contents  were  not 
within  the  terms  of  the  act.  But  the  act  did  not  apply  to 
this  case,  for  the  reason  that  the  loss  occurred  by  the  neg- 
ligence of  the  porter  or  servants  of  the  defendant,  and  the 
statute  affords  no  protection  against  such  a  loss.  The  act 
further  provides  that  nothing  contained  in  it  shall  apply  to 
such  an  amount  of  money  and  valuables  as  is  usual,  com- 
mon and  prudent  for  any  guest  to  retain  in  his  room  or 
about  his  person,  and  the  question  whether  the  amount  of 
jewelry  and  valuables  in  the  hand-bag  came  within  the  pro- 
viso and  were  such  an  amount  as  is  usual,  common  and  pru- 
dent for  a  guest  to  retain  in  his  room  or  about  his  person 
was  purely  a  question  of  fact.  It  could  not  be  raised  by 
the  demurrer,  which  presented  nothing  but  a  question  of 
law,  and  the  question  of  fact  has  been  finally  settled  by  the 
judgment  of  the  Appellate  Court.  The  Inn-keeper's  act  did 
not  apply  to  the  situation  at  all.  The  stay  of  the  plaintiff 
at  the  defendant's  hotel  as  a  guest  was  about  to  terminate, 
and  if  she  was  responsible  for  the  care  and  protection  of  the 
jewelry  up  to  that  time  for  the  reason  that  she  did  not  de- 
posit it  with  the  defendant,  the  property  could  not  remain 
in  the  iron  safe  while  she  was  taking  her  departure  from 
the  hotel  with  it.  When  she  packed  her  goods  to  leave  the 
hotel  and  gave  them  in  charge  of  the  porter  sent  to  receive 
them,  there  was  no  requirement  of  the  statute  that  they 
should  be  on  deposit  in  the  safe. 

The  supposed  propositions  of  law  submitted  to  the  court 
were  with  one  exception  not  propositions  of  law,  but  de- 
pended upon  the  conclusion  of  the  court  as  to  matters  of 
fact.  The  only  one  which  could  be  termed  a  proposition  of 
law  was  marked  by  the  court  "held." 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  ofRrtned. 
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Jamks  Dukkman,  Admr.,  Appellee,  vs.  The  Ci.Evei*and, 
Cincinnati,  Chicago  and  St.  Louis  Raii^way  Com- 
pany, Appellant. 

Opinion  Hied  December  15,  ipo8, 

1.  Appeals  and  errors — the  Supreme  Court  cannot  determine 
question  of  contributory  negligence  as  one  of  fact.  In  determin- 
ing whether  the  trial  court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant  in  a  personal  injury  case,  the  Supreme  Court 
will  not  weigh  the  evidence  to  determine,  as  a  matter  of  fact, 
whether  plaintiff's  intestate  was  guilty  of  contributory  negligence. 

2.  Same — when  question  of  contributory  negligence  becomes 
one  of  law.  The  question  of  contributory  negligence  only  bcomes 
a  question  of  law  when  the  evidence  is  so  clearly  insufficient  to 
establish  due  care  that  all  reasonable  minds  would  reach  the  con- 
clusion that  there  was  contributory  negligence. 

3.  Railroads — the  failure  to  look  and  listen  is  not  negligence 
per  se.  Failure  to  look  and  listen  before  crossing  a  railroad  track 
cannot  be  said  to  be  negligence  as  a  matter  of  law,  since  there 
may  be  many  circumstances  excusing  such  failure. 

4.  Same — person  may  presume  that  company  will  not  run  train 
at  prohibited  speed.  A  person  approaching  a  railroad  crossing  in 
a  city  may  presume  that  the  company  will  not  run  its  train  at  a 
rate  of  speed  prohibited  by  ordinance,  and  contributory  negligence 
cannot  be  imputed  to  such  person  for  a  failure  to  anticipate  that 
the  company  would  violate  the  ordinance. 

5.  Damages — law  presumes  substantial  damage  to  lineal  next 
of  kin.  In  an  action  for  damages  against  a  railroad  company  for 
negligently  causing  the  death  of  a  person,  if  the  next  of  kin  are 
lineal  kinsmen  of  the  deceased  the  law  presumes  some  substantial 
damages  from  the  fact  of  the  relationship  alone. 

6.  Instructions—  when  instruction  is  not  misleading  in  omit- 
ting element  of  proximate  cause.  An  instruction  based  upon  sec- 
tion 24  of  the  act  relating  to  the  operation  of  railroads,  and  stating, 
substantially,  that  the  law  presumes  the  death  of  a  person  to  have 
been  caused  by  the  negligence  of  a  railroad  company  if  such  per- 
son, while  in  the  exercise  of  due  care,  was  killed  within  the  cor- 
porate limits  of  a  city  by  a  train  of  such  company  which  was 
nmning  at  a  speed  prohibited  by  ordinance,  is  not  misleading  in 
omitting  the  element  of  proximate  cause  where  such  element  is  em- 
bodied in  other  of  the  instructions. 
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Appeai,  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Coles  county;  the  Hon.  E.  R.  E.  Kimbrough,  Judge, 
presiding. 

George  B.  GilI/Espie,  (H.  A.  Neai,,  Hamlin,  Gili^es- 
PiE  &  Fitzgerald,  and  L.  J.  Hackney,  of  counsel,)  for 
appellant. 

J.  H.  Marshall,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 
This  is  an  action  on  the  case  brought  by  James  Duke- 
man,  as  administrator  of  the  estate  of  Cynthia  Dukeman, 
deceased,  against  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  for  wrongfully  causing  the 
death  of  plaintiff's  intestate.  The  declaration  contains  four 
counts.  The  first  alleges  careless  and  improper  operation 
of  the  train.  The  second,  that  the  train  was  running  in 
excess  of  the  limit  of  the  speed  ordinance  of  the  city  of 
Charleston.  The  third  is  a  common  law  count  upon  the 
operation  of  the  train  at  a  dangerous  rate  of  speed.  The 
fourth  charges  a  failure  to  ring  the  bell  and  blow  the  whistle 
for  the  crossing  where  the  accident  occurred.  The  jury 
found  the  defendant  guilty  and  assessed  plaintiff's  damages 
at  $1200.  The  judgment  rendered  by  the  court  upon  this 
verdict  has  been  affirmed  by  the  Appellate  Court  for  the 
Third  District  By  its  further  appeal  the  railroad  company 
brings  the  record  to  this  court  and  insists  upon  a  reversal 
for  the  following  reasons:  First,  because  the  court  re- 
fused, at  the  conclusion  of  all  the  evidence,  to  direct  a  ver- 
dict in  favor  of  appellant;  second,  because  the  court  erred 
in  giving  and  refusing  instructions  upon  the  question  of 
damages  and  in  holding  that  appellee  was  entitled  to  re- 
cover more  than  nominal  value;  third,  because  the  court 
erred  in  giving,  refusing  and  modifying  instructions  upon 
the  question  of  negligence. 
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The  negligence  charged  in  the  second  count  of  the  dec- 
laration is  not  controverted.  The  engineer  of  appellant's 
train  testifies  that  the  train  was  running  thirty-five  miles  an 
hour  at  the  time  of  the  accident.  Another  witness,  who 
timed  the  train  with  a  stop-watch,  testifies  that  the  train 
was  running  sixty-eight  miles  an  hour.  There  is  no  con- 
tention on  the  part  of  appellant  that  the  speed  of  the  train 
was  within  the  ten  mile  per  hour  limit  fixed  by  the  ordi- 
nance of  the  city  of  Charleston. 

Appellant's  contention  in  support  of  the  error  assigned 
upon  the  refusal  of  the  court  to  direct  a  verdict  is  limited 
to  the  alleged  contributory  negligence  of  appellee's  intes- 
tate. It  is  not  the  province  of  this  court  to  weigh  the  evi- 
dence and  determine,  as  a  matter  of  fact,  whether  appel- 
lee's intestate  was  guilty  of  contributory  negligence.  The 
affirmance  of  the  judgment  of  the  Appellate  Court  is  con- 
clusive of  all  controverted  questions  of  fact.  The  question 
of  contributory  negligence  only  becomes  a  question  of  law 
when  the  evidence  is  so  clearly  insufficient  to  establish  due 
.care  that  all  reasonable  minds  would  reach  the  conclusion 
that  there  was  such  contributory  negligence.  Hoehn  v.  Chi- 
cago, Peoria  and  St  Louis  Railway  Co.  152  111.  223 ;  Beid- 
ler  V.  Branshaw,  200  id.  425 ;  Chicago  and  Eastern  lUinois 
Railroad  Co.  v.  Crose,  214  id.  602. 

On  October  25,  1905,  the  deceased,  Cynthia  Dukeman, 
and  her  husband,  George  Dukeman,  aged,  respectively, 
about  sixty-five  and  seventy-two  years,  were  driving  north 
on  E  street,  in  the  city  of  Charleston,  about  three  o'clock 
in  the  afternoon.  The  appellant's  railroad  runs  east  and 
west  and  E  street  north  and  south.  The  evidence  tends  to 
show  that  up  to  a  point  within  thirty-five  or  forty  feet  south 
of  the  railroad  crossing  on  E  street  the  view  to  the  west 
along  appellant's  track  was  obscured  by  a  coal  shed  and 
by  a  row  of  peach  trees  which  at  that  time  had  not  shed 
their  foliage,  but  further  north  and  nearer  the  railroad 
track  there  was  an  unobscured  view  of  the  railroad  track 
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westward  for  a  considerable  distance.  Clyde  Ely,  a  boy 
eleven  years  of  age  and  the  only  witness  who  testifies  to 
having  seen  the  deceased  and  her  husband  as  they  drove 
along  E  street  before  the  crossing  was  reached,  testifies  that 
he  was  playing  in  a  lot  on  the  west  of  that  street,  south  of 
the  right  of  way,  and  that  he  saw  the  deceased  and  her 
husband  as  they  drove  north  on  that  street ;  that  the  mules 
were  being  driven  by  the  husband  of  the  deceased  at  a  slow 
trot.  He  testifies  that  the  deceased  and  her  husband  ap- 
peared to  be  reading  something  which  he  thought  was  soap 
wrappers,  as  he  saw  soap  on  the  lap  of  the  deceased.  He 
says  that  the  speed  of  the  mules  was  not  increased  as  they 
c^roached  the  crossing,  and  that  neither  the  deceased  nor 
her  husband  appeared  to  notice  the  approach  of  the  train 
until  about  the  time  the  train  struck  the  buggy,  when  he  saw 
the  deceased  throw  up  her  hands.  This  witness  does  not 
testify  that  the  deceased  did  not  look  to  see  whether  the 
train  was  approaching.  His  inference  that  the  deceased 
was  reading  is  shown  to  be  incorrect  by  the  fact  that  the 
deceased  was  illiterate  and  unable  to  read,  and  James  Mor- 
ris, who  sold  the  deceased  some  soap  fifteen  or  twenty  min- 
utes before  she  was  killed,  testifies  that  he  wrapped  the 
soap  up  in  wrapping  paper  that  had  no  printed  matter  on 
it.  The  evidence  does  not  show  that  the  deceased  failed  to 
look  or  listen  for  the  approach  of  the  train,  and  if  it  did, 
such  failure  would  not  be  negligence  per  se.  A  failure  to 
look  and  listen  cannot  be  said  to  be  negligence  as  a  mat- 
ter of  law,  since  there  may  be  many  circumstances  excusing 
such  failure.  (Chicago  and  Northwestern  Raihvay  Co.  v. 
Hansen,  i66  111.  623 ;  Chicago  and  Alton  Railroad  Co.  v. 
Pearson,  184  id.  386;  Elgin,  Joliet  and  Eastern  Railway 
Co.  V.  Lcavlor,  229  id.  621.)  The  deceased  had  a  right  to 
presume  that  appellant  would  not  run  its  train  in  violation 
of  the  ordinance  of  the  city,  and  contributory  negligence 
could  not  be  imputed  to  her  for  a  failure  to  anticipate  that 
appellant  would  approach  this  crossing  at  a  rate  of  speed 
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prohibited  by  the  ordinance.  In  connection  with  the  other 
circumstances  surrounding  the  accident,  the  natural  instinct 
prompting  to  the  preservation  of  life  and  the  avoidance  of 
injury,  and  consequent  suffering  and  pain,  may  also  enter 
into  the  consideration  of  the  jury  in  determining  the  ques- 
tion of  the  due  care  of  the  deceased.  (Chicago  and  Bastern 
Illinois  Railroad  Co.  v.  Beaver,  199  111.  34.)  We  are  not 
prepared  to  say,  as  a  matter  of  law,  that  the  deceased  was 
guilty  of  such  contributory  negligence  as  to  preclude  a  re- 
covery. We  think  this  question  was  properly  sulxnitted  to 
the  jury  as  one  of  fact. 

It  is  next  insisted  by  appellant  that  the  court  erred  in 
refusing  the  following  instruction : 

"Nominal  damages  mean  one  dollar  or  one  cent,  or 
some  such  nominal  sum,  merely  sufficient  to  carry  a  judg- 
ment for  costs  against  the  defendant ;  and  in  this  case  you 
are  instructed  that  there  can  be  no  recovery  of  more  than 
nominal  damages  although  you  may  find  the  issues  in  fa- 
vor of  the  plaintiff." 

The  contention  of  appellant  is  that  there  is  no  evidence 
of  pecuniary  damage  to  the  next  of  kin,  and  for  that  rea- 
son the  court  erred  in  not  instructing  the  jury  as  requested. 
To  this  contention  it  may  be  replied  ( i )  there  is  evidence 
of  pecuniary  damage  to  the  next  of  kin  of  the  deceased; 
(2)  the  next  of  kin  in  this  case  were  the  sons  of  the  de- 
ceased, and  being  the  lineal  kinsmen  the  law  presumes  some 
substantial  damages.  The  deceased  left  surviving  her,  her 
husband,  George  Dukeman,  (who  was  killed  in  the  same 
accident  in  which  the  deceased  lost  her  life  but  who  sur- 
vived the  deceased  a  few  hours,)  and  Louis  and  James 
Dukeman,  her  sons.  Louis  Dukeman  was  married  and  lived 
with  his  family,  while  James,  though  forty-two  years  of 
age,  was  unmarried  and  lived  at  home  with  his  father  and 
mother.  The  evidence  shows  that  the  deceased  was  the 
housekeeper  for  her  husband  and  her  son  James  and  that 
the  three  lived  together  on  a  rented  farm;  that  the  deceased 
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did  all  of  the  ccx)king,  washing  and  other  housework  with- 
out any  assistance,  except  at  harvest  time,  when  she  had 
help;  that  the  deceased  was  in  good  health,  and  not  only 
did  her  own  housework,  but  rendered  assistance  to  the  fam- 
ily of  her  married  son  when  his  wife  was  sick.  Under 
this  evidence  the  court  properly  refused  to  instruct  the  jury 
that  nothing  more  than  nominal  damages  could  be  recov- 
ered. But  aside  from  this,  the  rule  is  established  in  this 
State  that  where  the  next  of  kin  sustained  a  lineal  relation 
to  the  deceased  the  law  presumes  some  substantial  damages 
from  the  relationship  alone.  {Chicago,  Peoria  and  St,  Louis 
Railroad  Co.  v.  Woolridge,  174  111.  330.)  In  the  case 
above  cited,  this  court,  on  page  334,  said:  "This  act  has 
been  construed  (i)  that  'next  of  kin'  means  those  stand- 
ing in  that  relation  in  a  technical  sense.  (Chicago  and  Al- 
ton Railroad  Co.  v.  Shannon,  43  111.  338.)  (2)  That  if  the 
next  of  kin  are  collateral  it  is  a  material  question  whether 
they  were  in  the  habit  of  claiming  and  receiving  pecuniary 
assistance  from  the  deceased.  If  they  were  not,  they  can 
only  recover  nominal  damages ;  if  they  were  lineal,  the  law 
prestmies  pecuniary  loss  from  the  fact  of  death," — citing 
City  of  Chicago  v.  Scholten,  75  111.  468,  and  Chicago  and 
Northwestern  Railroad  Co.  v.  Swett,  45  id.  197. 

Appellant  concedes  that  the  Woolridge  case  is  against 
its  contention,  but  insists  that  what  was  there  said  on  this 
subject  was  not  necessary  to  the  decision  of  the  case  and 
therefore  is  not  binding  authority.  This  court  had  under 
consideration,  in  the  case  referred  to,  the  admissibility  of 
evidence  that  an  adult  son  of  the  deceased  was  a  cripple 
and  that  he  was  for  that  reason  dependent  upon  his  father 
for  support.  The  evidence  was  held  erroneously  admitted 
and  the  judgment  reversed  and  the  case  remanded  for  that 
reason.  In  replying  to  the  contention  in  support  of  the 
ruling  below,  this  court  announced  the  rule  as  stated  in  the 
above  excerpt  from  the  opinion.  The  language  there  em- 
ployed seems  to  have  been  used  with  deliberation  and  was 
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intended  for  a  guide  to  the  re-trial  of  the  case  by  the  court 
to  which  the  cause  was  remanded.  We  do  not  regard 
what  was  there  said  as  dictum,  but  if  under  the  strict  rule 
it  should  be  held  to  fall  within  that  class  of  judicial  ut- 
terances, it  seems  to  us  that  it  is  clearly  right  under  the 
previous  decisions  of  this  court  which  are  cited  in  support 
thereof.  We  think  that  the  court  properly  refused  the  in- 
struction now  under  consideration. 

Appellant  next  contends  that  the  court  erred  in  giving 
^  instruction  No.  i  for  appellee.  That  instruction  is  as  fol- 
lows: 

"The  court  instructs  the  jury  that  if  they  believe,  from 
a  preponderance  of  the  evidence,  that  the  deceased,  Cynthia 
Dukeman,  was  killed  within  the  corporate  limits  of  the 
city  of  Charleston  by  a  railroad  train  of  the  defendant  com- 
pany while  she  was  in  the  exercise  of  ordinary  care  for 
her  own  safety,  and  that  the  defendant  company  was,  at 
the  time,  running  its  said  train  at  a  greater  rate  of  speed 
than  ten  miles  an  hour,  that  then  the  law  presumes  the 
death  of  the  said  Cynthia  Dukeman  to  have  been  caused 
by  the  negligence  of  the  defendant  or  its  agents." 

The  objection  pointe^i  out  to  this  instruction  is,  that  it 
does  not  include  proximate  cause  as  one  of  the  facts  from 
which  the  presumption  is  drawn  that  the  death  of  Cynthia 
Dukeman  was  caused  by  the  appellant's  negligence.  Para- 
graph 87  of  chapter  114  (Kurd's  Stat.  1905,  p.  1581,) 
reads,  in  part,  as  follows :  "Whenever  any  railroad  corpo- 
ration shall,  by  itself  or  agents,  run  any  train,  locomotive 
engine,  or  car,  at  a  greater  rate  of  speed  in  or  through  the 
incorporated  limits  of  any  city,  town  or  village,  than  is  per- 
mitted by  any  ordinance  of  such  city,  town  or  village,  such 
corporation  shall  be  liable  to  the  person  aggrieved  for  all 
damages  done  the  person  or  property  by  such  train,  loco- 
motive engine  or  car;  and  the  same  shall  be  presumed  to 
have  been  done  by  the  negligence  of  said  corporation  or 
their  agents." 
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In  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Haggerty,  67  111.  113,  this  court  had  before  it  an  instruction 
in  substantially  the  same  language  as  the  one  now  under 
consideration,  and  while  the  instruction  was  criticised  by 
this  court  it  was  pointed  out  that  the  instruction  was  in 
the  language  of  the  statute,  and  it  was  said:  "We  can 
hardly  pronounce  it  to  be  error  the  laying  down  of  the 
law  in  the  words  of  the  law  itself."  And  again,  in  the 
case  of  Chicago  and  Bastern  Illinois  Railroad  Co.  v.  Crose, 
supra,  this  same  instruction  was  again  brought  into  consid- 
eration, and  we  held,  on  the  authority  of  the  Haggerty  case 
and  Illinois  Central  Railroad  Co.  v.  Ashline,- lyi  111.  313, 
that  the  instruction  was  not  so  misleading  as  to  constitute 
reversible  error  in  view  of  the  other  instructions  given  in 
the  case.  It  was  said  in  the  Crose  case,  on  page  615 :  "The 
criticism  made  upon  this  instruction  is  that  it  fails  to  state 
that  the  unlawful  speed  of  the  train  must  have  been  the 
proximate  cause  of  the  injury,  and  that  it  in  express  terms 
declares  a  fixed  and  absolute  liability.  It  is  doubtless  sub- 
ject to  criticism,  and,  standing  alone,  might  have  been  cal- 
culated to  mislead  the  jury  to  the  prejudice  of  the  defend- 
ant" It  was  then  pointed  out  that  other  instructions  given 
in  the  series  informed  the  jury  that  the  plaintiff  could  not 
recover  without  proof  that  the  injury  was  the  proximate 
result  of  the  excessive  rate  of  speed.  The  same  disposition 
may  be  made  of  appellant's  complaint  in  the  case  at  bar. 

Instruction  No.  6  given  on  behalf  of  appellant  told  the 
jury  that  the  plaintiff  could  not  recover  without  proof  that 
"she  was  herself  in  the  exercise  of  due  care  and  caution 
for  her  own  safety  and  her  death  was  the  proximate  re- 
sult of  the  excess  of  the  rate  of  speed  at  which  the  train 
was  running  at  the  time  the  accident  occurred."  Instruc- 
tions Nos.  5  and  9  giveh  for  appellant  also  contain  a  similar 
direction  to  that  contained  in  No.  6.  These  instructions 
obviate  the  objection  pointed  out  to  instruction  No.  i  given 
on  behalf  of  appellee- 
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There  are  no  other  reasons  urged  upon  our  attention 
for  reversing  this  judgment.    The  judgment  of  the  Appel- 
late Court  for  the  Third  District  is  accordingly  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dunn  took  no  part  in  the  decision  of  this 
case. 


Christ  Landberg,  Appellee,  vs.  The  City  oi^  Chicago 
et  cU.  Appellants. 

Opinion  filed  December  15,  ipo8, 

1.  Municipal  corporations — occupation  of  selling  and  collect- 
ing manure  is  a  legitimate  business.  In  the  exercise  of  his  right 
to  pursue  any  lawful  avocation  he  may  choose,  a  citizen  may  en- 
gage in  the  business  of  collecting  and  shipping  manure;  but  such 
business  is  one  which  may  be  conducted  in  such  a  manner  as  to 
be  offensive  or  injurious  to  public  health,  and  it  is  therefore  a 
proper  subject  for  regulation  by  the  city. 

2.  Same — when  court  cannot  hold  ordinance  void  for  unrea- 
sonableness. If  the  legislature  has  authorized  a  municipal  corpo- 
ration to  pass  an  ordinance  of  a  particular  kind,  requiring  or 
prohibiting  the  doing  of  a  specific  thing,  the  courts  cannot  declare 
the  ordinance  void  for  unreasonableness,  and  in  such  a  case  can 
only  declare  it  void  if  it  is  in  conflict  with  the  constitution. 

3.  Sam« — effect  where  an  ordinance  is  passed  under  a  general 
power.  If  a  general  power  is  given  to  a  municipal  corporation  to 
act  on  a  particular  subject  but  there  is  no  express  authority  to  do 
a  certain  thing  or  pass  a  particular  ordinance,  the  courts  assume 
the  legislative  intent  to  be  that  the  general  power  shall  be  exer- 
cised in  a  reasonable  manner,  and  all  ordinances  passed  under  a 
general  power  must  therefore  be  reasonable,  and  not  vexatious,  un- 
equal or  oppressive. 

4.  Same — a  city  cannot  grant  exclusive  privilege  of  removing 
manure.  Under  its  general  power  to  make  regulations  for  the  pro- 
motion of  health  and  suppression  of  disease,  a  city  may  require 
the  prompt  removal  of  manure,  regulate  the  conduct  of  the  busi- 
ness, prescribe  penalties  for  the  infraction  of  reasonable  rules  and 
regulations,  require  a  license  to  engage  in  the  business  and  security 
for  the  observance  of  regulations  and  ordinanceSi  but  it  has  no 
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power  to  grant  the  exclusive  privilege  of  engaging  in  the  business 
to  one  person  who  has  bid  for  the  privilege. 

5.  Same — when  grant  of  monopoly  cannot  be  sustained.  The 
grant  by  a  city  of  a  monopoly  having  no  legitimate  relation  to  the 
purpose  to  be  accomplished  by  the  ordinance  is  offensive,  and  ren- 
ders the  ordinance  unequal  and  unreasonable  as  between  citizens. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Judge,  presiding. 

Edward  J.  Brundage,  Corporation  Counsel,  Clar- 
ence N.  BooRD,  George  M.  Bagby,  and  Emil  C.  Wetten, 
for  appellants: 

The  ordinance  was  passed  in  the  interest  of  the  public 
health,  has  a  plain  and  substantial  relation  thereto,  and  its 
provisions  tend  to  promote  and  preserve  the  health  of  the 
inhabitants  of  the  city.  22  Am.  &  Eng,  Ency.  of  Law, 
(2d  ed.)  922;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25; 
Leisy  v.  Hardin,  135  U.  S.  100;  Chicago  v.  N etcher,  183 
111.  104;  In  re  Jacobs,  98  N.  Y.  98. 

The  ordinance  is  not  invalid  because  it  authorizes  the 
creation  of  a  monopoly.  Walker  v.  Jameson,  140  Ind.  591 ; 
Smiley  v.  McDonald,  42  Neb.  5 ;  Reduction  Co.  v.  Reduc- 
tion Works,  199  U.  S.  306;  Gardner  v.  Michigan,  199 
id.  325- 

James  Turnock,  and  Robert  Red^ield,  (Tolman, 
Redfield  &  Sexton,  of  counsel,)  for  appellee: 

.  The  grant  to  the  city  council  of  power  to  pass  ordi- 
nances in  the  interest  of  the  public  health  is  limited  by 
statute  by  the  designation  in  the  City  and  Village  act  of 
specific  means  to  that  end.  Kurd's  Stat.  1905,  clauses  75- 
34,  p.  302;  Huesing  v.  Rock  Island,  128  111.  465;  Potts  v. 
Breen,  167  id.  67 ;  Chicago  v.  Rumpif,  45  id.  90. 

Such  grant  is  also  limited  at  common  law  by  the  re- 
quirement that  ordinances  passed  in  the  exercise  of  such 
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power  shall  be  reasonable  and  not  oppressive  and  not  dis- 
proportionate to  the  end  to  be  attained.  Chicago  v.  Rumpffj 
45  111.  90;  Tugtnan  v.  Chicago,  78  id.  405;  Chicago  v. 
N etcher,  183  id.  104;  Freund  on  Police  Power,  sees.  150, 
179;  In  re  Jacobs,  98  N.  Y.  98;  Rendering  Co.  v.  Behr, 
77  Mo.  91 ;  State  v.  Hill,  126  N.  C.  11 39. 

The  ordinance  herein  is  unreasonable  and  oppressive  be- 
cause it  creates  a  monopoly.  Chicago  v.  Rumpff,  45  IlL 
90;  Tugman  v.  Chicago,  78  id.  405 ;  In  re  Lowe,  54  Kan, 
75;  Her  v.  Ross,  64  Neb.  710. 

It  amounts  to  a  taking  of  property  without  due  process 
of  law,  by  destroying  the  business  of  shipping  manure  as  to 
all  persons  except  the  contractor  under  the  ordinance,  even 
where  such  business  is  now  conducted  in  a  manner  entirely 
sanitary  and  harmless.  Chicago  v.  Rumpff,  45  111.  90;  Chi- 
cago V.  N etcher,  183  id.  104;  Her  v.  Ross,  64  Neb.  710; 
Underwood  v.  Green,  42  N.  Y.  140;  Rendering  Co.  v. 
Behr,  yj  Mo.  91;  Schoen  Bros.  v.  Atlanta,  97  Ga.  697; 
Knauer  v.  Louisville,  41  L.  R.  A.  219;  State  v.  Morris, 
47  La.  Ann.  1660. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

The  circuit  court  of  Cook  county  overruled  the  demur- 
rer of  the  city  of  Chicago  and  its  mayor  and  commissioner 
of  health,  the  appellants,  to  the  bill  in  equity  of  Christ 
Landberg,  the  appellee,  for  an  injunction  against  the  en- 
forcement of  an  ordinance  establishing  stations  for  ship- 
ping manure  from  said  city  and  giving  the  exclusive  privi- 
lege of  engaging  in  that  business  to  any  bidder  whom  the 
mayor  and  commissioner  of  health  might  choose  to  con- 
tract with.  The  defendants  stood  by  their  demurrer  and 
the  court  entered  a  decree  in  accordance  with  the  prayer 
of  the  bill.  The  defendants  prayed  an  appeal,  and  the  court 
certified  that  the  validity  of  a  municipal  ordinance  was  in- 


Digitized  by  VjOOQIC 


Blc'OU  liANDBERG  V.  CiTY  OP  CHICAGO.  115 

volved  and  the  public  interest  required  that  the  case  be  taken 
directly  to  this  court.  The  appeal  was  allowed  and  the 
record  certified  to  this  court 

The  material  facts  alleged  in  the  bill  and  admitted  by 
the  demurrer  are  as  follows:     The  complainant  was  en- 
gaged in  the  business  of  shipping  manure  from  the  city  of 
Chicago  from  certain  fixed  places  or  stations  on  six  dif- 
ferent railroads  and  had  been  so  engaged  for  about  seven 
years,  loading  and  shipping  an  average  of  forty  cars  per 
week.     He  had  contracts  with  numerous  persons  and  cor- 
porations, by  which  he  was  bound  to  remove,  and  did  re- 
move, from  their  premises,  daily,  all  the  manure  that  had 
accumulated.    He  had  complied  with  all  ordinances  of  the 
city,  regulations  of  the  department  of  health  and  orders 
of  the  commissioner  of  health  pertaining  to  the  conduct  of 
his  business  and  maintained  the  same  in  a  sanitary  condi- 
tion, and  never  failed  to  have  manure  removed  within  the 
time  required  by  the  ordinances,  rules  and  orders  of  the 
city  and  health  department.     On  April  13,  1908,  the  city 
council  passed  the  ordinance  in  question,  providing  that 
the  commissioner  of  health  should  designate  a  requisite 
number  of  stations  in  the  city,  adjoining  some  railway  or 
waterway,  for  the  purpose  of  receiving  and  shipping  ma- 
nure which  might  be  deposited  at  such  stations.    The  ordi- 
nance divided  the  city  into  three  divisions  for  the  purposes 
of  the  ordinance,  and  authorized  the  commissioner  to  ad- 
vertise for  and  receive  bids  for  the  exclusive  privilege  of 
establishing  and  maintaining  such  stations  and  shipping  or 
removing  manure  therefrom.     The  bids  were  to  be  made 
separately  for  each  division  and  accompanied  by  a  certified 
check  for  $200  to  secure  the  making  of  a  contract,  and 
the  commissioner  was  authorized,  with  the  approval  of  the 
mayor,  to  enter  into  a  contract  with  some  reliable  and  re- 
sponsible bidder  giving  him  the  exclusive  right  to  remove 
manure  from  such  stations,  saving  to  the  owners  of  domes- 
tic animals  the  right  to  haul  manure  accumulating  on  their 
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premises  to  a  point  beyond  the  limits  of  the  city,  or  to 
gardens,  farms  or  lawns  within  the  city,  for  fertilizing  pur- 
poses, subject  to  rules  and  regulations  to  be  made  by  the 
commissioner.  The  ordinance  made  it  unlawful  for  any 
person,  firm  or  corporation,  other  than  the  party  to  whom 
the  commissioner  should  choose  to  award  the  contract,  to 
use  any  of  the  stations,  and  it  would  effectually  prevent  any 
other  person  from  engaging  in  the  business  of  shipping 
manure,  destroy  complainant's  business  and  ccmipel  him  to 
violate  his  contracts. 

A  citizen  has  a  right  to  pursue  any  lawful  avocation 
which  he  may  choose,  subject  only  to  such  restrictions  as 
are  necessary  for  the  protection  of  the  public  health,  morals, 
safety  and  welfare.  (City  of  Chicago  v.  N etcher,  183  111. 
104.)  To  the  farmer,  manure  is  a  valuable  commodity, 
and  the  collection,  shipping  and  sale  of  it  is  a  perfectly 
legitimate  business,  in  which  the  complainant  was  engaged, 
shipping  about  forty  car-loads  weekly  from  the  city  to  the 
country.  It  is  a  business,  however,  which  might  be  con- 
ducted in  such  a  manner  as  to  be  offensive  and  injurious 
to  the  public  health,  and  it  is  therefore  a  proper  subject  for 
municipal  regulation.  Municipal  corporations  may  exercise 
such  powers  as  are  expressly  conferred  upon  them  and  such 
as  are  necessary  to  carry  into  effect  those  expressly  dele- 
gated, and  the  particular  provision  of  the  city  charter  under 
which  it  is  thought  the  ordinance  ought  to  be  sustained  is 
that  which  gives  the  city  council  power  to  do  all  acts  and 
make  all  regulations  which  may  be  necessary  or  expedient 
for  the  promotion  of  health  or  the  suppression  of  disease. 
The  charter  specifies  a  number  of  things  which  the  city 
may  do  with  the  same  general  object  in  view,  such  as  de- 
claring what  shall  be  a  nuisance  and  abating  it,  directing 
the  location  of  buildings  or  business  which  are  or  may  be 
offensive  and  compelling  the  cleansing  of  unwholesome  or 
nauseous  places,  but  there  is  no  provision  for  doing  the 
specific  thing  attempted  by  this  ordinance.     If  the  legisla- 
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tive  branch  of  the  State  government  authorizes  the  passage 
by  a  municipality  of  an  ordinance  of  a  particular  kind,  re- 
quiring or  prohibiting  the  doing  of  a  specific  thing,  the  ju- 
dicial department  cannot  declare  it  unreasonable  and  on  that 
ground  set  it  aside,  since  such  action  would  be  a  substitu- 
tion of  judicial  judgment  as  to  reasonableness  for  the  leg- 
islative judgment  on  the  same  subject  and  would  be  an 
encroachment  upon  the  legislative  power,  but  if  a  general 
power  is  given  to  a  municipal  corporation  to  act  on  a  par- 
ticular subject,  the  courts  assume  that  the  legislative  intent 
is  that  the  power  shall  be  exercised  in  a  reasonable  manner. 
If  the  l^slature  expressly  authorizes  the  doing  of  a  cer- 
tain thing  or  the  passage  of  an  ordinance  of  a  certain  char- 
acter, the  courts  can  only  declare  it  void  if  it  is  in  conflict 
with  the  will  of  the  people  as  expressed  in  the  constitution, 
but  where  the  authority  is  not  expressly  given,  it  is  the  duty 
of  the  courts  to  determine  whether  the  general  authority 
is  reasonably  exercised.  The  powers  of  municipal  corpo- 
rations are  conferred  for  the  benefit  of  the  entire  body 
of  the  inhabitants,  and  ordinances  passed  under  a  general 
power  must  be  reasonable,  and  not  vexatious,  unequal  or 
oppressive.  (City  of  Chicago  v.  Rumpff,  45  111.  90.)  The 
removing  of  manure  from  the  city  and  the  sanitary  hand- 
ling and  proper  care  of  the  same  while  at  shipping  stations 
within  the  city  have  a  substantial  relation  to  the  promotion 
of  health  and  suppression  of  disease.  Accumulations  of 
manure  may  be  fairly  regarded  as  inimical  to  the  public 
health,  and  no  doubt  the  city  may  require  the  removal  of 
the  same,  regulate  the  conduct  of  the  business,  prescribe 
penalties  for  the  infraction  of  reasonable  rules  and  regula- 
tions, require  a  license  of  persons  proposing  to  engage  in 
the  business,  and  compel  them  to  give  adequate  security  for 
the  observance  of  the  ordinances  and  regulations  of  the 
city.  It  would  subserve  the  health  of  the  community  to 
compel  the  removal  of  all  manure  within  a  specified  time; 
to  establish  shipping  stations  at  suitable  places  convenient 
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to  railway  or  water  transportation ;  to  require  security  for 
obeying  all  proper  regulations  and  to  require  the  removal 
of  the  manure  from  the  shipping  stations  within  a  limited 
time;  but  the  provision  for  an  exclusive  privilege  to  one 
person  upon  his  paying  the  amount  bid  therefor  has  no 
relation  whatever  to  the  authority  conferred  upon  the  city. 
The  grant  of  a  monopoly  having  no  legitimate  relation  to 
the  purpose  to  be  accomplished  by  an  ordinance  is  offensive 
and  renders  an  ordinance  unequal  and  unreasonable  as  be- 
tween citizens. 

There  have  been  a  number  of  cases  where  the  grant  of 
a  monopoly  for  the  removal  of  garbage,  dead  animals  or 
other  substances  constituting  a  menace  to  public  health  have 
been  sustained,  but  ordinances  were  expressly  authorized  by 
the  charter  of  the  city  or  the  monopoly  was  essential  to  ac- 
complish the  intended  purpose.  In  Walker  v.  Jameson,  140 
Ind.  591,  a  contract  of  the  city  of  Indianapolis  clothed  the 
contractor  with  the  exclusive  right  and  obligation  to  re- 
move the  garbage  from  the  premises  of  all  persons  in  said 
city  and  to  transport  the  same  through  the  streets  thereof 
to  the  crematory.  The  contract  fixed  the  price  for  removal 
of  garbage  and  permitted  the  contractor  to  collect  the  same 
from  the  householder,  and  the  question  whether  the  con- 
tract was  valid  arose  between  a  property  owner  and  the 
contractor.  It  was  expressly  authorized  by  the  charter.  In 
Smiley  v.  McDonald,  42  Neb.  5,  the  suit  was  by  a  citizen 
and  tax-payer  of  the  city  of  Omaha  to  restrain  the  defend- 
ant from  proceeding  under  a  contract  with  the  city  pro- 
viding for  the  removal  of  garbage,  offal,  night  soil,  dead 
animals,  etc.,  from  the  city,  and  the  contract  was  within 
the  strict  letter  of  the  city  charter.  The  same  is  true  of 
the  Slaughter-house  case,  as  was  pointed  out  in  Huesing  v. 
City  of  Rock  Island,  128  111.  465.  Cases  of  that  character 
do  not  involve  the  question  with  which  we  are  concerned 
in  this  case.  The  question  here  is  whether  an  ordinance 
granting  an  exclusive  privilege  to  some  contractor  who 
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wUl  pay  for  it,  with  the  effect  of  destroying  the  ccxnplain- 
ant's  Intimate  business,  is  reasonable.  To  hold  it  unrea- 
sonable does  not  impair  the  power  of  the  city  of  Chicago 
in  any  respect  to  perform  all  its  legitimate  functions  for  the 
preservation  of  the  public  health,  all  of  which  may  be  per- 
formed without  unreasonably  interfering  with  individual 
rights. 

Without  considering  other  questions  argued  by  counsel 
we  must  hold  the  ordinance  void,  as  being  an  attempted 
unreasonable  exercise  of  the  general  power  given  to  the 
city  to  do  all  acts  and  make  all  regulations  which  may  be 
necessary  or  expedient?  for  the  promotion  of  health  or  the 
suppression  of  disease. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  Commerciai,  Loan  and  Trust  Company,  Appellee, 
vs.  John  B.  Mali^ers,  Appellant. 

Opinion  Hied  December  15^  ipo8. 

1.  Appeals  and  bsrors — when  finding  by  the  Appellate  Court  is 
conclusive  against  claim  of  payment.  A  finding  by  the  Appellate 
Court  in  its  judgment  reversing  a  judgment  for  the  defendant  in 
an  action  against  him  as  guarantor  of  a  note,  that  nothing  had  been 
paid  on  the  note,  is  conclusive  in  the  Supreme  Court  of  the  de- 
fendant's contention  that  what  was  done  by  the  parties  at  the  time 
the  note  was  renewed  amounted  to  a  payment  of  the  note. 

2.  Sams — when  the  question  of  release  of  guarantor  is  not  pre- 
sented. The  question  whether  the  taking  of  interest  in  advance, 
when  a  new  note  was  given,  amounted  to  an  extension  of  time  of 
payment  and  released  the  guarantor  is  not  presented  in  a  court  of 
review  where  there  was  no  plea  setting  up  such  defense. 

3.  Same — when  alleged  error  is  not  open  to  review.  Alleged 
error  of  the  trial  court  in  ruling  that  under  the  pleadings  the  de- 
fendant could  not  avail  himself  of  a  certain  defense  is  not  open 
to  review  in  the  Supreme  Court  where  the  judgment  of  the  trial 
court  was  in  favor  of  the  defendant,  who  assigned  no  cross-error 
upon  such  ruling  when  plaintiff  appealed  to  the  Appellate  Court. 
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Appeai,  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  C.  M.  Walker,  Judge,  presiding, 

The  appellee,  the  Commercial  Loan  and  Trust  Company, 
was  the  owner  of  a  promissory  note  for  $2500  executed  by 
the  American  Fire  Extinguisher  Company  and  bearing  the 
endorsement  of  appellant  guaranteeing  its  payment.  This 
note  matured  August  9,  1895,  ^^^  was  then  renewed  by 
the  maker  giving  a  new  note  for  the  same  amount  due  in 
ninety  days,  bearing  an  endorsement  guaranteeing  its  pay- 
ment, to  which  the  name  of  appellant  was  signed  by  Ed- 
ward B.  Mailers.  Edward  B.  Mallers  was  the  son  of  the 
appellant  and  the  treasurer  of  the  American  Fire  Extin- 
guisher Company.  It  is  claimed  that  he  was  not  authorized 
to  execute  the  guaranty.  The  American  Fire  Extinguisher 
Company  kept  a  bank  account  with  the  appellee  and  had  a 
balance  due  it  on  August  9,  1895,  of  $664.86.  The  pro- 
ceeds of  the  renewal  note,  after  deducting  the  interest  until 
its  maturity,  ($2462.50,)  were  credited  to  this  account,  a 
check  was  drawn  on  it  in  favor  of  appellant  for  $3028.43, 
the  original  $2500  note  was  canceled  and  surrendered  and 
the  remainder  of  the  check  was  applied  to  the  payment  of 
other  items  of  indebtedness  from  the  appellant  to  appellee. 
The  renewal  note  remaining  unpaid  after  maturity,  appel- 
lee began  an  action  of  assumpsit  against  appellant  in  the 
circuit  court  of  Cook  county,  declaring  in  one  count  upon 
the  guaranty  of  the  first  note,  in  another  upon  the  guaranty 
of  the  second  note,  and  filing  also  the  common  counts.  The 
appellant  filed  pleas  of  the  general  issue,  denial  of  the  exe- 
cution of  the  guaranties  and  payment  of  the  first  note.  On 
a  trial  without  a  jury  the  court  rendered  judgment  in  favor 
of  the  appellant.  The  Appellate  Court  has  reversed  this 
judgment  and  rendered  judgment  against  appellant  for  the 
amount  of  the  note,  with  interest.  To  reverse  the  judg- 
ment of  the  Appellate  Court  the  appellant  prosecutes  an  ap- 
peal to  this  court. 
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Thurman,  Stafford  &  Hume,  for  appellant. 
HoRACH  G.  Stone,  and  Ira  C.  Wood,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellant's  claims  are  (i)  that  the  giving  of  the 
check  and  the  cancellation  and  surrender  of  the  old  note  at 
the  time  the  renewal  note  was  discounted  amounted  to  a 
pa3rment  of  the  old  note;  (2)  that  the  taking  of  $37.50 
interest  in  advance  at  the  time  of  the  renewal  constituted 
an  extension  of  time  of  payment  and  released  appellant,  the 
surety;  (3)  that  the  surrender  of  the  note,  stamped  "paid," 
enabled  the  maker  to  present  it  to  appellant,  a  surety,  and 
thereby  procure  the  surrender  of  collateral  securities  held 
for  his  indemnity. 

As  to  the  first  claim,  the  Appellate  Court  has  made  a 
special  finding  that  nothing  has  been  paid  on  either  of  the 
notes,  and  that  question  of  fact  is  not  open  to  review  in 
this  court.     Hecker  v.  Illinois  Central  Railroad  Co.  231 

111.  574- 

As  to  the  second  claim,  there  was  no  plea  setting  up 
such  extension  of  time,  and  the  question  here  sought  to  be 
raised,  if  considered  in  the  courts  below,  is  not  presented 
by  the  record. 

As  to  the  third  claim,  there  was  no  plea  setting  up  such 
defense,  and  the  trial  court  rightly  held,  at  appellee's  re- 
quest, that  under  the  pleadings  appellant  could  not  avail 
himself  of  that  claim.  No  cross-error  was  assigned  in  the 
Appellate  Court  on  this  holding  and  it  is  not  now  open 
to  review. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  aflinned. 
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The  PEOPI.E  ex  rel.  John  R.  Thompson,  County  Treasurer, 
Appellee,  vs.  W11.1.1AM  Huun  et  al.  Appellants. 

Opinion  Hied  December  1$,  ipo8, 

1.  Taxes — one  objecting  to  drainage  assessment  must  prove  its 
invalidity.  One  objecting  to  the  enforcement  of  a  tax  or  special 
assessment  has  the  burden  of  overcoming  the  collector's  prima 
facie  case  by  proving  the  invalidity  of  the  tax  or  assessment,  as 
the  presumption  is  that  the  taxing  or  assessing  cheers  have  per- 
formed their  duty  and  that  the  tax  or  assessment  is  valid. 

2.  Same — what  does  not  overcome  presumption  that  drainage 
assessment  was  divided  into  installments.  On  application  for  sale 
for  an  installment  of  a  farm  drainage  assessment  it  is  presumed 
the  commissioners  have  entered  an  order  of  record  dividing  the 
assessment  into  installments,  and  as  such  division  may  be  made, 
upon  petition  by  the  land  owners,  after  the  assessment  is  levied, 
proof  that  the  drainage  record  shows  no  order  for  division  up  to 
the  levy  of  the  assessment,  does  not  overcome  such  presumption. 

3.  Drainage — notice  of  levy  of  a  farm  drainage  assessment  is 
unnecessary.  Land  owners  must  be  notified  of  the  classification  of 
the  lands  of  a  farm  drainage  district;  but  notice  of  the  levy  of 
the  assessment  is  not  required,  as  the  classification  is  the  vital 
thing  to  the  land  owner,  being  the  basis  upon  which  all  drainage 
assessments  are  to  be  made. 

4.  Same — objection  to  classification  cannot  be  made  on  applica- 
tion for  sale.  A  land  owner  who  has  had  notice  of  the  classifica- 
tion of  lands  of  a  farm  drainage  district  must  present  his  objections 
to  the  classification  upon  the  hearing  for  that  purpose,  and  if  he 
fails  to  do  so  he  cannot  urge,  on  application  for  judgment  and 
order  of  sale,  that  his  lands  were  classified  and  assessed  as  town 
lots  instead  of  farm  property. 

5.  Same — disqualification  of  land  owners  to  make  classiUcation 
does  not  extend  to  farm  drainage  districts.  Farm  drainage  com- 
missioners, although  land  owners  of  the  district,  have  power  to 
make  the  classification  of  lands  which  forms  the  basis  of  the  drain- 
age assessments,  as  the  disqualification  of  land  owners  of  the  dis- 
trict to  act  is  confined  to  levee  drainage  districts. 

6.  Same — requirement  of  statute  that  delinquent  list  be  Med  on 
March  10  is  not  mandatory.  The  statute  requiring  the  delinquent 
list  showing  non-payment  of  farm  drainage  assessments  to  be  filed 
on  March  10  is  not  mandatory,  and  a  failure  to  file  such  list  until 
March  31  is  a  mere  irregularity  and  does  not  defeat  the  collection 
of  the  assessments. 
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Appeal  from  the  County  Court  of  Cook  county;   the 
Hoa  David  T.  Smii^ey,  Judge,  presiding. 

James  E.  Daughters,  for  appellants. 

Frederic  R.  DeYoung,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

'  This  was  an  application  upon  the  relation  of  John  R. 
Thompson,  county  treasurer  and  ex  officio  county  collector 
of  CcK*  county,  in  the  name  of  the  People,  in  the  county 
court  of  Cook  county,  for  judgment  and  order  of  sale  of 
certain  lands  of  the  appellants  to  enforce  the  pa)anent  of 
the  second  and  third  installments  of  the  first  assessment 
of  a  drainage  tax  levied  by  the  commissioners  of  Calumet 
Union  Drainage  District  No.  i  of  the  towns  of  Thornton 
and  Bremen,  in  Cook  county.  The  appellants  appeared  and 
filed  objections  as  to  the  rendition  of  judgment  against 
their  lands,  which  objections  were  overruled  and  judgment 
and  order  of  sale  were  entered  against  their  lands  for  the 
amount  of  said  drainage  tax,  and  they  .have  prosecuted  an 
appeal. 

The  first  contention  of  appellants  is,  that  it  does  not  ap- 
pear that  assessment  No.  i  of  the  drainage  tax  levied  by 
said  district  upon  their  lands  was  divided  into  installments, 
and  that  for  that  reason  the  county  court  was  without  ju- 
risdiction to  render  a  judgment  and  order  of  sale  against 
their  lands  for  the  installments  of  said  drainage  tax  in- 
cluded in  said  judgment  and  order  of  sale.  The  appellee 
introduced  in  evidence  the  formal  proofs  necessary  to  make 
a  prima  facie  case  and  then  rested,  whereupon  the  appel- 
lants introduced  the  drainage  record  down  to  and  including 
September  30,  1905,  the  date  upon  which  the  assessment 
of  the  drainage  tax  in  question  was  made,  which  record 
showed  no  order  dividing  the  drainage  tax  into  install- 
ments.   The  law  casts  the  burden  of  proof  upon  the  party 
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objecting  to  the  enforcement  of  a  tax  or  special  assessment 
to  establish  its  invalidity,  as  the  presiimption  is  the  taxing 
or  assessing  officers  have  performed  their  duty  and  that  the 
tax  or  special  assessment  is  valid.     In  People  ex  rel.  v. 
Keener y  194  111.  16,  which  was  an  application  for  a  judg- 
ment and  order  of  sale  to  enforce  the  payment  of  a  drain- 
age tax,  it  was  on  page  18  said:     "That  proof  made  a 
complete  prima  facie  case.     'The  collector's  return  of  the 
delinquent  list,  with  statutory  notice  and  proof  of  publica- 
tion, prima  facie  entitles  the  collector  to  judgment  for  the 
tax  returned  as  delinquent.     The  presumption  is  that  the 
assessor  and  other  officers  charged  with  the  levy  and  col- 
lection of  taxes  have  done  their  duty  and  have  not  made 
an  ill^al  assessment  or  returned  an  illegal  tax  delinquent. 
We  have  repeatedly  held  that  the  burthen  of  proof  show- 
ing such  matters  as  would  avoid  the  tax  or  establish  its 
illegality  is  upon  the  person  objecting  thereto.'     (Consoli- 
dated Cod  Co.  V.  Baker,  135  111.  545;    People  ex  rel  v. 
Chicago  and  Alton  Railroad  Co,  140  id.  210;  Chicago  and 
Northwestern  Railroad  Co.  v.  People,  171  id.  249.)     'It  is 
the  settled  doctrine  of  this  court  that  anyone  objecting  to 
the  enforcement  of  a  tax  assumes  the  burden  of  showing 
its  invalidity.    The  presumption  is  that  the  tax  is  just, — 
that  all  officers  who  have  had  any  official  connection  with 
it  have  properly  discharged  their  duties.' — Peoria,  Decatur 
and  Evansville  Railway  Co.  v.  People  ex  rel.  116  111.  401." 
Section  26  of  the  Farm  Drainage  act  provides  for  the 
levying  of  drainage  assessments  under  said  act,  and  sec- 
tion 29  of  the  act  that  the  commissioners  may  order  the 
assessment  divided  into  installments,  and  the  act  of  May 
22,  1885,  (Kurd's  Stat.  1908,  p.  869,)  provides  that  an  as- 
sessment for  drainage  purposes  may  be  divided,  subsequent 
to  the  levy  thereof,  upon  the  petition  of  the  land  owners  of 
the  district,  into  installments.     If,  therefore,  it  was  neces- 
sary, in  order  to  obtain  judgment  and  order  of  sale  for  the 
installments  in  question,  that  the  drainage  record  show  that 
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the  drainage  tax  had  been  divided  into  installments, — ^which 
is  not  decided, — we  think  it  clear  that  the  presumption  ob- 
tains in  this  proceeding  that  an  order  had  been  made  by  the 
commissioners,  which  was  a  matter  of  record,  dividing  said 
drainage  tax  into  installments,  and  that  as  the  division  of 
said  drainage  tax  could  legally  have  been  made  subsequent 
to  the  30th  day  of  September,  1905,  the  introduction  of  the 
drainage  record  up  to  and  including  September  30,  1905, 
did  not  rebut  the  presumption  that  the  drainage  tax  had 
been  legally  divided  into  installments  and  made  a  matter  of 
record  by  the  drainage  commissioners.  Toledo,  St.  Louis 
and  Western  Railroad  Co.  v.  People,  225  111.  425. 

It  is  next  contended  that  the  appellants  were  not  no- 
tified of  the  levy  of  said  assessment  No.  i  by  the  commis- 
sioners of  said  drainage  district.  Appellants  were  notified 
of  the  classification  of  their  lands,  and,  as  we  understand 
the  statute,  that  was  all  the  notice  that  they  were  entitled 
to  receive  of  the  levying  of  said  drainage  tax.  The  classi- 
fication of  the  lands  in  a  farm  drainage  district  is  the  vital 
thing  to  the  land  owner,  as  the  classification,  when  estab- 
lished, forms  and  remains  the  basis  upon  which  all  drainage 
taxes,  future  and  present,  are  to  be  levied  in  the  district. 
In  People  v.  Chapman,  127  111.  387,  on  page  392,  the  court 
said:  "The  objection  that  appellee  was  not  notified  of  the 
resolution  and  order  of  the  commissioners  making  these 
special  assessments  and  of  the  making  and  filing  of  the  as- 
sessment roll,  and  did  not,  in  fact,  learn  of  the  same  until 
the  time  allowed  by  the  statute  for  an  appeal  therefrom  had 
expired,  is  most  strenuously  insisted  upon.  It  would  seem 
to  be  a  sufficient  answer  to  this  contention  to  say  that  the 
statute  does  not  require  such  notice  to  be  given.  The  bet- 
ter answer,  perhaps,  is,  that  no  reason  is  perceived  why 
such  a  notice  should  be  given.  From  the  time  the  drainage 
commissioners  assume  to  exercise  the  powers  conferred  on 
them,  and  which  is  to  result  in  the  levying  of  a  special 
drainage  assessment,  the  proceedings  may  not  inaptly  be 
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likened  to  a  suit  in  court.  The  commissioners,  as  a  first 
step,  make  a  classification  of  the  lands ;  the  property  own- 
ers are  then  brought  before  them  by  notice, — residents  by 
personal  service  and  non-residents  by  publication;  and  the 
succeeding  steps  to  be  taken,  both  by  the  property  owner 
and  by  the  commissioners,  follow  in  regular  progression 
and  without  unnecessary  delay.  And  for  the  same  reason 
that  a  party  over  whose  person  the  court  has  acquired  ju- 
risdiction is  required  to  take  notice  of  the  different  steps 
taken  in  his  cause,  the  property  owner  in  a  drainage  dis- 
trict who  has  been  notified  of  the  classification  of  the  lands 
must  also  be  required  to  take  notice  of  each  succeeding  step 
taken  by  the  commissioners  to  effect  the  object  for  which 
the  district  has  been  organized." 

It  is  further  contended  that  the  lands  of  W.  K.  Gove, 
one  of  the  objectors,  were  classified  and  assessed  as  town 
lots  instead  of  farm  property.  The  objector  was  notified 
of  the  classification,  and  if  he  desired  to  object  to  the  classi- 
fication of  his  lands  he  should  then  have  appeared  and  made 
his  objection.  He  cannot,  on  application  for  a  judgment 
against  the  land  for  a  drainage  tax,  raise  the  question  of 
classification.  In  People  v.  Chapman,  supra,  on  page  391, 
it  was  said :  "Assuming,  as  we  must,  that  the  appellee  was 
served  with  the  nqtice,  as  required  by  this  section,  and  the 
commissioners  being  by  the  next  section  of  the  act  author- 
ized and  required,  at  the  time  and  place  mentioned  in  such 
notice,  to  'hear  whatever  objections  may  be  urged  by  any 
person  interested'  and  to  correct  any  injustice  shown  to  ex- 
ist in  such  classification,  appellee  must  be  presumed  to  have 
appeared  before  the  cc«nmissioners  at  the  time  they  were 
sitting  in  review  of  their  classification  of  the  lands  within 
this  district  and  to  have  then  objected  to  any  injustice  to 
him  by  reason  of  such  classification,  and  if  appellee  failed 
to  so  appear  and  object  he  must  be  held  to  have  waived 
all  objection  to  the  action  of  the  commissioners  relating. to 
such  classification." 
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It  is  further  urged  that  the  commissioners  who  made 
the  classification  were  land  owners  of  the  district,  and  it  is 
said  they  were  interested  in  the  classification  and  that  their 
classification  was  void.  The  cases  cited  by  the  appellants 
arose  under  the  Levee  act  and  are  not  applicable  to  proceed- 
ings under  the  Farm  Drainage  act.  (Scott  v.  People,  120 
111.  129;  People  V.  Cooper,  139  id.  461;  Vandalia  Levee 
and  Drainage  District  v.  Hutchins,  234  id.  31.)  The  com- 
missioners, although  land  owners  in  the  district,  had  the 
power  to  make  the  classification  which  formed  the  basis  of 
the  assessment. 

It  is  also  urged  that  the  delinquent  list  showing  the  non- 
payment of  the  assessments  in  question  was  not  filed  in 
time  with  the  county  collector,  the  list  being  filed  on  March 
31,  1908,  when  the  statute  provides  it  should  have  been  filed 
on  March  10,  1908.  (Kurd's  Stat.  1908,  par.  106,  p.  851.) 
The  section  of  the  statute  requiring  the  delinquent  list  to 
be  filed  on  March  10  provides  the  county  collector  shall 
place  the  delinquent  tax,  when  certified  to  him  by  the  treas- 
urer of  the  drainage  district,  upon  the  tax  books,  and  that 
like  proceedings  shall  be  had,  and  with  like  force  and  ef- 
fect, in  the  collection  of  said  delinquent  drainage  tax  or  an 
installment  thereof,  and  the  sale  of  said  lands  for  the  non- 
payment thereof,  as  in  the  collection  of  ordinary  State  and 
county  taxes;  and  section  191  of  the  Revenue  act  (Kurd's 
Stat.  1908,  p.  1782,)  provides  that  no  assessment  of  prop- 
erty shall  be  considered  illegal  on  account  of  any  irregular- 
ity in  the  tax  lists  or  assessment  rolls,  or  on  account  of  the 
assessment  rolls  or  tax  lists  not  having  been  made,  com- 
pleted or  returned  within  the  time  required  by  law.  The 
requirement  that  the  delinquent  list  be  filed  on  March  10 
was  therefore  directory,  and  not  mandatory. 

A  number  of  other  claimed  irregularities  in  the  levy  of 
said  drainage  tax  are  pointed  out  in  the  briefs  of  appel- 
lants. None  of  said  irregularities,  however,  go  to  the  sub- 
stantial justice  of  said  tax  and  afford  no  legal  grounds  for 
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refusing  to  enforce  the  collection  of  the  tax.  In  People  v. 
Chicago  and  Eastern  Illinois  Railroad  Co.  214  111.  190,  at 
page  196,  it  was  said :  "We  are  obliged  to  keep  before  us 
the  necessity  of  taxation,  and  the  fact  that  all  the  machinery 
of  taxation,  except  the  mere  extension  of  the  taxes,  is  con- 
fided to  the  local  authorities,  and  that  all  the  citizens  of 
the  local  municipalities  are  eligible  to  the  offices  which 
compose  the  taxing  body.  The  legislature  was  not  unmind- 
ful of  this  when  it  enacted  the  broad  saving  provisions  of 
section  191  of  the  Revenue  act.  To  expect  the  ordinary 
citizen  to  observe  every  possible  formality  and  the  strict 
letter  of  the  statute  concerning  non-essentials, — ^matters  that 
cannot  affect  the  substantial  justness  of  the  tax, — and  to 
defeat  the  tax  if  that  be  not  done,  upon  technical  objection 
that  some  mere  form  has  not  been  complied  with,  is,  in  a 
sense,  to  defeat  the  means  of  government  itself.  Such  was 
not  the  intention  of  the  law  and  is  not  the  duty  of  the 
courts." 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  county  court  will  be  affirmed. 

Judgment  afhrmed. 


Richard  R  Conway,  Appellee,  vs.  The  City  of  Chicago, 

Appellant. 

Opinion  Hied  December  15,  ipo8. 

1.  Municipal  corporations — liability  of  city  for  money  due  a 
contractor  for  local  improvement.  A  city  is  liable  in  an  action  of 
assumpsit  by  a  contractor  for  a  local  improvement  constructed  by 
special  assessment  if  there  is  a  balance  due  the  contractor  and  the 
city  has  collected  the  special  assessment  but  has  not  paid  it  over; 
but  if  the  city  has  neglected  or  refused  to  collect  the  assessment 
the  contractor's  remedy  is  mandamus  and  not  assumpsit. 

2.  Same — a  city  is  liable  for  money  diverted  from  assessment 
fund.  The  money  collected  by  a  special  assessment  is  a  trust  fund 
to  pay  for  the  particular  improvement,  and  the  city  has  no  right 
to  transfer  arbitrary  amounts  from  such  fund  to  other  funds  and 
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draw  on  them  indiscriminately  for  the  pay-roll  of  the  special  as- 
sessment department  without  regard  to  the  expense  incurred  for 
the  particular  improvement,  and  it  is  liable  in  assumpsit  to  the 
contractor  for  the  money  so  collected  and  diverted. 

3.  Same — city  is  not  liable  in  assumpsit  for  money  it  has  not 
collected.  If  a  city  in  good  faith  but  under  a  mistaken  view  of  the 
law  attempts  to  reduce  the  assessment  as  to  certain  property  by 
issuing  rebate  certificates  and  delivering  them  to  the  collector  to 
credit  on  the  assessment  and  return  the  certificates  as  cash,  the 
contractor's  remedy  as  to  the  amount  of  such  rebates  is  mandamus 
and  not  assumpsit,  as  there  has  been  no  collection  of  the  money 
by  the  city. 

4.  Same — when  a  contractor  is  not  entitled  to  interest  at  rate 
named  in  bonds.  The  fact. that  the  unpaid  bonds  held  by  a  con- 
tractor for  a  local  improvement  bear  six  per  cent  interest  does  not 
entitle  him  to  recover  that  rate  of  interest  in  an  action  of  assump- 
sit against  the  city  for  money  collected  by  the  city  on  the  special 
assessment  and  wrongfully  diverted  to  other  purposes,  but  he  is 
entitled  to  recover  interest  at  the  legal  rate  as  for  money  lawfully 
obtained  by  the  city  but  unlawfully  withheld. 

5.  Sams — time  from  which  interest  is  recoverable  from  city  by 
contractor.  In  assumpsit  by  a  contractor  to  recover  from  a  city 
the  amount  of  the  special  assessment  fund  diverted  by  the  city  from 
its  purpose,  interest  is  recoverable  from  the  time  when  the  con- 
tractor first  became  entitled  to  demand  the  money  in  payment  of  his 
bonds,  and  not  from  some  previous  time  when  the  city  transferred 
the  assessment  fund  on  its  books. 

6.  Same — city  is  not  liable  for  delinquent  special  assessments. 
A  city  is  not  liable  to  the  contractor  for  the  amount  of  delinquent 
special  assessments  where  it  has  performed  its  full  duty  under  the 
law  and  the  contract  by  perfecting  the  tax  titles  as  to  the  delin- 
quent property  and  tendering  the  deeds  to  the  contractor. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hoa  George  A.  Carpenter,  Judge, 
presiding. 

This  is  an  action  of  assumpsit  brought  by  Richard  P. 
Conway  against  the  city  of  Chicago  to  recover  the  balance 
due  on  special  assessment  bonds  issued  in  payment  of  the 
cost  of  paving  certain  streets  in  Chicago,  known  as  the 
St.  Lawrence  avenue  system.     The  declaration  consisted 
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only  of  the  common  counts,  to  which  the  city  of  Chia^;o 
pleaded  the  general  issue.  By  agreement  a  jury  was  waived 
and  the  cause  submitted  to  the  circuit  court  upon  a  stipu- 
lation of  facts.  The  circuit  court  found  in  favor  of  the 
plaintiff  and  assessed  the  damages  at  $20,176.17.  From  a 
judgment  for  this  amount  against  it  the  city  of  Chicago 
prosecuted  an  appeal  to  the  Appellate  Court  for  the  First 
District.  The  Appellate  Court  reversed  the  judgment  of 
the  circuit  court  and  entered  a  judgment  against  the  city 
for  $18,475.  From  this  judgment  the  city  of  Chicago  has 
prosecuted  a  further  appeal  to  this  court. 

The  Appellate  Court  disagreed  with  the  trial  court  as 
to  the  amount  appellee  was  entitled  to  recover  and  made  an 
order  requiring  a  remittitur  to  be  entered,  whereupon  ap- 
pellant made  a  motion,  which  was  assented  to  by  appellee, 
that  the  Appellate  Court  set  aside  its  first  order  and  enter 
final  judgment  for  the  amount  of  $18,475.  Tbis  course 
was  adopted  in  order  to  facilitate  an  appeal  to  this  court, 
and  it  was  stipulated  that  it  was  to  be  without  prejudice  to 
the  rights  of  the  parties  to  assign  errors  in  this  court. 

The  facts  necessary  to  an  understanding  of  the  questions 
that  are  open  for  consideration  in  this  court,  as  the- same 
appear  from  the  stipulation  of  the  parties,  are  as  follows : 

On  June  16,  1896,  the  city  council  of  Chicago  passed  an 
ordinance  for  the  paving  of  a  system  of  streets,  known  as 
the  St.  Lawrence  avenue  system,  to  be  paid  for  by  spe- 
cial assessment.  A  special  assessment  was  confirmed  by  the 
county  court  of  Cook  county,  except  as  to  the  property  ob- 
jected for,  on  the  basis  of  the  estimated  cost  of  said  im- 
provement, in  the  sum  of  $148,000,  and  on  July  26,  1896, 
an  assessment  of  $115,924.57  was  duly  certified  for  collec- 
tion. Appellee  became  the  contractor,  and  in  due  time  con- 
structed the  improvement  in  accordance  with  the  ordinance, 
contract  and  specifications  and  to  the  satisfaction  of  the  city 
authorities.  Under  appellee's  contract  he  was  entitled  to  re- 
ceive $104,162,65,  payable  out  of  the  proceeds  of  special 
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assessments  to  be  levied  to  defray  the  cost  of  the  improve- 
ment. The  city  proceeded  to  collect  the  assessment  and  has 
collected  $136,545.53,  of  which  $32,382.88  was  the  interest, 
and  has  made  sundry  payments  to  appellee  on  account  of 
his  contract,  still  leaving  a  balance  due,  on  account  of  prin- 
cipal, of  $2865.  The  city  has  on  hand  a  balance  of  $979.97 
of  the  assessment,  which  it  is  admitted  ought  to  be  applied 
on  appellee's  claim. 

The  stipulation  further  shows  that  on  December  31, 
1896,  out  of  the  money  which  the  city  collected  from  the 
property  owners  on  said  special  assessment,  as  aforesaid, 
the  city,  by  its  then  officers  in  charge  of  the  administra- 
tion of  special  assessments,  transferred  from  said  special 
assessment  fund,  "warrant  22,344,"  the  sum  of  $4353.77, 
which  the  city  claimed  for  the  cost  of  engineering  and  su- 
perintendence and  the  cost  of  making  and  collecting  said 
assessment,  to  another  fund  known  as  "Fund  W."    The 
actual  cost  of  inspection  of  said  improvement,  $2453.50, 
was  also  transferred  to  "Ftmd  W,"  making  an  aggregate 
of  $6807.27  so  transferred.     Said  sirni  of  $6807.27,  to- 
gether with  six  per  cent  of  the  estimated  cost  of  all  other 
improvements  made  by  special  assessments  during  the  year 
1896,  and  several  years  prior  and  subsequent  to  said  year, 
were  merged  into  "Fund  W"  and  together  constituted  a 
single  fund,  from  which  were  paid  the  pay-rolls  of  the  spe- 
cial assessment  department  of  the  city  of  Chicago,  includ- 
ing the  pay-roll  of  all  inspectors  and  engineers,  as  well  as 
the  accountants,  administrative  officers  and  all  other  em- 
ployees of  said  department,  including  the  expenses  of  mak- 
ing and  collecting  the  assessments.    No  account  was  kept 
of  the  expense  of  making  or  collecting  any  particular  spe- 
cial assessment,  nor  of  the  actual  cost  of  the  engineering 
and  superintendence  of  any  particular  special  assessment. 
It  cannot  now  be  ascertained  what  was  the  expense  of  the 
city  of  Chicago  of  the  engineering  and  superintendence, 
making  and  collecting  the  special  assessment  above  referred 
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to,  nor  of  any  other  particular  special  assessment.  The 
amounts  thus  transferred  in  the  aggregate  to  "Fund  W" 
were  more  than  the  total  cost  of  administration  of  the 
special  assessment  department,  and  the  balance  of  the  said 
"Fund  W"  was  again  transferred  to  the  general  fund  of 
the  city  of  Chicago  and  used  for  general  corporate  purposes. 

It  is  also  stipulated  that  on  December  31,  1896,  the  city, 
by  its  then  officers,  also  transferred  from  said  special  assess- 
ment fund  the  sum  of  $3072.82  and  credited  the  same  to 
the  account  of  the  sewer  department,  and  used  said  sum  of 
money,  together  with  other  similar  sums  transferred  from 
other  special  assessment  funds,  in  the  payment  of  the  ex- 
penses of  said  sewer  department,  without  keeping  any  ac- 
count of  the  particular  amounts  expended  by  the  said  sewer 
department  on  the  separate  and  particular  special  assess- 
ment improvements.  The  work  done  by  the  sewer  depart- 
ment consisted  in  constructing  catch-basins  and  connecting 
the  same  with  the  openings  in  the  gutters  of  the  streets  so 
improved  and  with  the  sewers  in  said  streets  underneath 
said  pavements,  so  as  to  provide  for  taking  care  of  the  sur- 
face waters  on  said  streets,  but  the  special  assessment  ordi- 
nance in  the  case  in  question  contained  no  provision  for  the 
construction  or  adjustment  of  sewers  and  catch-basins  and 
did  not  describe  and  refer  to  the  same  as  a  portion  of  said 
improvement. 

The  stipulation  further  shows  that  during  the  year  1897 
appellant  voluntarily  made  abatements  to  property  owners 
assessed  for  the  improvement  under  -the  following  circum- 
stances :  "After  the  special  assessment  had  been  confirmed 
by  the  order  and  judgment  of  the  county  court  of  Cook 
county,  and  the  amount  of  the  benefits  and  of  the  propor- 
tionate cost  of  the  improvement  to  each  particular  lot  front- 
ing upon  the  said  improvement  had  been  ascertained  and 
confirmed  by  the  court,  the  city  of  Chicago,  by  its  then 
officers,  undertook  to  ascertain  the  actual  expense  of  con- 
structing the  pavement  in  front  of  each  particular  lot,  and 
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where  it  appeared  that  by  reason  of  the  physical  condition 
of  the  property  a  less  amount  of  filling  and  grading  was 
necessary  for  one  lot  than  for  another,  or  for  any  reason 
the  cost  of  improvement  in  front  of  a  particular  lot  was 
less  than  the  amount  assessed  against  it,  the  city  of  Chicago 
issued  an  abatement  certificate  to  such  property  owner  for 
the  amount  so  ascertained  and  delivered  the  same  to  the 
county  treasurer,  to  which  officer  the  said  assessment  had 
then  been  certified  for  collection  according  to  law,  and  di- 
rected him  not  to  collect  said  amount  from  said  property 
owner  but  to  credit  the  account  of  said  property  owner  with 
the  amount  of  said  certificate  mentioned  as  'paid  by  the 
city  of  Chicago,'  and  directed  him,  after  thus  crediting  said 
abatement  certificates  and  collecting  the  balance,  to  turn  in 
said  certificates  to  the  city,  on  final  accounting  of  the  col- 
lection, as  so  much  money  collected.  This  was  done  after 
the  contract  for  said  improvement  had  been  awarded  and 
signed  and  while  the  improvement  aforesaid  was  in  process 
of  construction,  and  without  any  order  of  court  or  any  ju- 
dicial proceeding  to  determine  whether  the  amount  previ- 
ously adjudicated  by  the  court  as  the  amount  of  benefits  and 
the  proportionate  cost  of  the  improvement  for  each  particu- 
lar lot  was  excessive,  and  without  any  proceeding  to  charge 
tQ  the  other  lot  owners  an  equivalent  amount.  This  action 
of  the  city  was  taken  in  good  faith  and  without  any  fraud 
on  the  part  of  its  officers,  and  in  compliance  with  a  theory 
of  the  law  then  entertained  by  them  that  an  assessment 
should  be  spread  and  collected  on  the  front  foot  basis, — 
that  is  to  say,  according  to  the  actual  cost  of  constructing 
the  improvement  in  front  of  each  particular  lot.  The  ag- 
gregate of  the.  said  abatements  so  made  is  $5251.18."  Ap- 
pellee claims  that  appellant  had  no  legal  right  to  make  these 
abatements,  and  that  it  is  consequently  liable  to  him  for  the 
amount  of  such  abatements,  together  with  interest  thereon. 
It  further  appears  that  certain  property  assessed  in  the 
original  proceeding,  amounting  to  $902.39,  was  struck  off 
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to  the  city  at  the  tax  sale  by  the  collector,  there  being  no 
other  bidders,  and  that  the  tax  deeds  which  were  subse- 
quently issued  to  the  city  for  these  lots  have  been  tendered 
to  appellee  as  payment  on  the  account  for  the  face  value  of 
the  tax  certificates  but  have  been  refused  by  appellee.  It 
was  further  stipulated  between  the  parties  that  this  case 
merely  involves  appellee's  claim  against  appellant  on  ac- 
count of  the  three  sums  above  mentioned  and  the  interest 
thereon,  and  is  not  intended  to  affect  any  other  rights  or 
causes  of  action  which  appellee  may  have  or  become  en- 
titled to. 

The  contract  un4er  which  appellee  constructed  the  im- 
provement provided,  among  other  things,  as  follows :  "The 
said  city  of  Chicago  hereby  covenants  and  agrees,  in  con- 
sideration of  the  covenants  and  agreements  in  this  contract 
specified  to  be  kept  and  performed  by  the  said  party  of  the 
first  part,  to  pay  to  said  party  of  the  first  part,  when  this 
contract  shall  be  wholly  carried  out  and  completed  on  the 
part  of  said  contractor  and  when  said  work  shall  have  been 
accepted  by  said  commissioner  of  public  works,  and  when 
also  the  special  assessment  or  assessments  levied  or  to  be 
levied  for  the  same  shall  be  collected,  in  installments,  in 
accordance  with  the  act  of  the  General  Assembly  of  the 
State  of  Illinois  entitled  'An  act  to  amend  article  9  of  an 
act  entitled  'An  act  to  provide  for  the  incorporation  of 
cities  and  villages,'  approved  April  10,  1872,  in  force  July  i, 
1872.'  ♦  *  *  In  case  the  city  of  Chicago  should  become 
the  purchaser  of  any  special  assessment  certificate  at  any 
sale  for  the  delinquent  special  assessments,  in  default  of 
other  bidders,  such  purchase  shall  not  be  deemed  a  collec- 
tion of  such  special  assessment,  and  no  act  of  the  city  done 
or  suffered  shall  be  construed  as  a  collection  of  any  special 
assessment,  or  part  thereof,  until  the  money  due  thereon 
shall  be  actually  paid  into  the  city  treasury.  *  *  *  The 
said  party  of  the  first  part  agreeing  hereby  to  make  no  claim 
against  said  city,  in  any  event,  except  from  the  collections 
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of  the  special  assessment  made  or  to  be  made  for  said  im- 
provement, and  to  take  all  risks  of  the  invalidity  of  special 
assessments,  or  any  of  them,  or  of  the  proceedings  there- 
in, or  for  failure  to  collect  the  same." 

George  A.  Mason,  and  Lyman,  Lyman  &  O'Connor, 
(Edward  J.  Brundage,  Corporation  Counsel,  of  counsel,) 
for  appellant. 

Toi^man,  Redfield  &  Sexton,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

First — ^By  exceptions  preserved  to  the  refusal  of  the 
court  to  hold  certain  propositions  of  law,  appellant  has  pre- 
served the  question  of  the  liability  of  the  city  for  three 
items  which  constitute  a  part  of  appellee's  claim.  The  im- 
provement having  been  projected  by  the  city  as  an  improve- 
ment to  be  paid  for  by  special  assessment,  the  city  is  not 
liable,  generally,  for  any  unpaid  balance  due  the  contractor. 
The  liability  of  the  city,  both  under  the  law  and  under  the 
contract  with  appellee,  is  limited  to  the  amount  of  the  spe- 
cial assessments  actually  collected  for  this  improvement  and 
which  have  not  been  paid  over  to  appellee.  (City  of  Alton 
V.  Foster,  207  111.  156.)  If  the  city  neglects  or  refuses  to 
discharge  any  of  the  duties  required  of  it  in  connection  with 
the  levying  and  collection  of  special  assessments  provided 
for  by  the  ordinance  under  which  the  improvement  is  con- 
structed, the  remedy  of  persons  entitled  to  have  such  assess- 
ment levied  and  collected  is  by  a  mafidamus  to  compel  the 
performance  of  such  duties.  {People  v.  City  of  Pontiac, 
185  111.  437.)  Where  the  special  assessment  has  been  lev- 
ied and  collected  by  the  city  and  nothing  remains  to  be  done 
except  to  pay  it  to  the  party  entitled  to  it,  assumpsit  is  a 
proper  remedy  to  compel  the  city  to  pay  it  over. 

The  stipulation  shows  that  appellant  collected  $435377 
of  this  assessment  which  was  transferred  to  "Fund  W"  and 
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$3072.82  which  was  placed  to  the  credit  of  the  sewer  de- 
partment. This  the  city  had  no  legal  right  to  do.  The 
funds  collected  from  this  special  assessment  constituted  a 
trust  fund  to  pay  for  the  improvement,  and  the  city  had  no 
right  to  transfer  them  to  other  funds  and  draw  on  them 
indiscriminately  for  pay-rolls  of  inspectors,  engineers,  ac- 
countants and  other  officers  and  employees  of  the  special 
assessment  department,  without  regard  to  the  improvement 
with  respect  to  which  such  services  were  rendered  or  ex- 
penses incurred.  Even  if  appellant  might  properly  pay  out 
of  these  fimds  the  necessary  expenses  for  inspection  and  en- 
gineering incurred  in  connection  with  this  improvement,  it 
could  not  appropriate  for  this  purpose  more  of  such  assess- 
ment than  was  necessary  for  such  purpose.  Under  the  sys- 
tem of  creating  one  fund  for  inspection  and  engineering 
and  another  for  sewer  department,  and  arbitrarily  taking 
from  each  local  improvement  an  amount  estimated  to  be  its 
proper  contribution  to  such  funds,  it  is  apparent  that  no  one 
could  tell,  even  approximately,  whether  any  particular  im- 
provement was  bearing  more  or  less  of  its  just  share  of 
such  expenses.  Appellant  having  thus  wrongfully  diverted 
these  amounts  is  liable  therefor  in  this  action. 

The  questions  whether  appellant  is  liable  for  interest 
upon  these  amounts,  and  if  so,  at  what  rate,  and  the  time 
from  which  such  interest  shall  be  computed,  are  questions 
properly  submitted  for  our  determination.  Appellee  insists 
that  he  is  entitled  to  interest  at  the  rate  of  six  per  cent  from 
December  31,  1896,  which  is  the  day  on  which  appellant 
transferred  these  funds  from  the  special  assessment  fund  to 
other  funds  held  by  appellant,  for  other  purposes  than  the 
payment  of  the  obligation  incurred  by  this  improvement. 
The  bonds  issued  to  appellee  in  payment  for  this  improve- 
ment, and  which  remain  unpaid,  bear  six  per  cent  interest, 
and  it  is  upon  this  fact  that  appellee  bases  his  claim  to  re- 
cover that  rate  of  interest  in  this  suit.    Appellant  contends 
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that  it  is  not  liable  for  any  interest,  and  if  liable  at  all,  that 
it  is  only  liable  at  the  rate  of  five  per  cent,  to  be  computed 
from  the  time  when  there  was  a  default,  at  maturity,  of  the 
bonds  to  pay  them.  The  circuit  court  sustained  appellee's 
contention  on  this  point,  and  allowed  interest  at  six  per  cent 
from  the  date  when  the  transfer  of  the  funds  occurred, — 
a  period  of  ten  years.  The  Appellate  Court  disagreed  with 
the  trial  court,  and  allowed  interest  at  five  per  cent  from 
the  time  when  appellee  became  entitled,  under  his  bonds,  to 
demand  the  payment  of  these  funds  to  him.  Upon  this 
question  we  think  that  the  view  of  the  Appellate  Court  is 
correct.  While  appellee's  ownership  of  past-due  bonds  is- 
sued in  anticipation  of  this  special  assessment  is  a  necessary 
element  in  his  right  to  recover  in  this  case,  still  this  is  not 
a  suit  upon  the  bonds  in  the  sense  that  the  recovery  must 
be  according  to  the  tenor  and  effect  of  the  instruments,  but 
it  is  essentially  a  suit  against  the  city  for  money  had  and 
received  to  the  use  of  appellee  which  in  good  conscience 
ought  to  be  paid  to  him.  The  rate  of  interest,  therefore, 
which  appellant  is  liable  for,  is  that  fixed  by  the  statute,  and 
not  the  contract  rate  specified  in  the  bonds.  Appellee  is 
undoubtedly  entitled  to  the  rate  mentioned  in  the  bonds  as 
against  the  special  assessments  levied  or  to  be  levied  to  pay 
such  bonds,  but  the  general  liability  of  appellant  to  pay  in- 
terest does  not  arise  out  of  the  contract,  but  out  of  the  un- 
lawful withholding  of  these  funds  after  they  were  collected 
by  the  city.  The  general  rule  as  to  the  liability  of  munici- 
palities is,  that  they  are  not  liable  on  their  contracts  for  in- 
terest in  the  absence  of  an  express  agreement  to  pay  it,  yet 
where  money  is  wrongfully  obtained,  or  where  it  is  lawfully 
obtained  and  unlawfully  and  wrongfully  withheld,  the  mu- 
nicipality is  liable  for  interest  to  the  same  extent  as  a  pri- 
vate person.  {Vider  v.  City  of  Chicago,  164  111.  354;  City 
of  Danville  v.  Danville  Water  Co,  180  id.  235;  City  of 
Chicago  V.  Northwestern  Mutual  Life  Ins.  Co.  218  id.  40.) 
Appellant  transferred  these  funds  on  its  books  December 
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31,  1896,  but  on  that  date  appellee  was  not  entitled  to  re- 
ceive the  same,  for  the  reason  that  at  that  time  he  held  no 
bonds  that  were  due.  The  transfer  of  the  funds  by  the  ap- 
pellant was  at  that  time  a  mere  matter  of  harmless  book- 
keeping, so  far  as  appellee  was  concerned.  If  appellant  had 
restored  these  funds  to  the  special  assessment  fund  on  the 
day  that  appellee's  obligations  matured,  so  that  the  funds 
would  have  been  on  hand  ready  to  meet  his  obligation,  it 
can  hardly  be  said  that  the  mere  fact  that  appellant  had 
previously,  through  a  misapprehension  of  the  law,  allowed 
the  fund  to  rest  in  another  account,  ought  to  make  appel- 
lant liable  to  appellee  for  interest.  We  think  that  appellee's 
right  to  demand  interest  of  appellant  accrued  when  he  be- 
came entitled  to  demand  and  receive  the  funds  under  his 
bonds,  which  was  a  period  some  months  later  than  the 
date  upon  which  appellant  transferred  the  funds  upon  its 
books.  Upon  this  basis  the  amount  that  appellee  is  entitled 
to  recover  on  account  of  the  two  items  now  under  consid- 
eration is  $10,071.71. 

Second — The  next  item  in  appellee's  claim  is  $5251.18, 
which  was  rebated  to  the  property  owners  under  the  cir- 
cumstances set  out  in  the  statement  preceding  this  opinion. 
Both  the  circuit  and  Appellate  Courts  held  that  the  appel- 
lant was  liable  for  these  rebates,  with  interest  thereon.  It 
must  be  borne  in  mind  that  the  amount  of  these  rebates 
never,  in  fact,  came  into  the  hands  of  the  city.  Through  a 
misapprehension  as  to  the  legal  basis  upon  which  the  special 
assessment  should  have  been  levied  these  rebates  were  left 
with  the  tax-payers.  If  appellant  is  required  to  pay  appellee 
these  rebates,  the  effect  of  it  will  be  to  establish  a  general 
liability  against  the  city  for  the  mere  neglect,  default  or 
mistake  of  its  officers  in  regard  to  the  levying  and  collect- 
ing of  a  special  assessment.  It  is  true  that  appellant  had  no 
legal  right  to  make  such  rebates,  and  all  orders  and  pro- 
ceedings purporting  to  authorize  such  rebates  were  nuU  and 
void.     Being  mere  nullities  they  could  not  have  been  in- 
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terposed  as  a  defense  to  an  application  for  a  mandamus  to 
compel  the  collection  of  the  full  amount  of  the  special  as- 
sessment. Appellee's  remedy,  in  so  far  as  the  amount  of 
these  rebates  is  concerned,  is  by  mandamus  to  compel  the 
performance  of  whatever  legal  duties  appellant  is  under  in 
connection  with  the  collection  of  these  rebates  from  the  tax- 
payers. It  is  suggested  that  difficulties  arising  out  of  the 
lapse  of  time  will  prevent  the  collection  of  the  original  as- 
sessment or  the  levying  of  a  supplemental  assessment  cover- 
ing these  rebates.  However  this  may  be,  we  are  not  inclined 
to  extend  the  general  liability  of  a  municipality  for  special 
assessments  beyond  that  which  results  from  a  failure  to  pay 
over  money  actually  collected  by  it.  These  rebates  never 
having  come  into  the  hands  of  the  city  in  cash,  it  is  not 
liable  in  an  action  of  assumpsit  for  them,  on  the  theory  that 
by  the  exercise  of  due  diligence  in  the  discharge  of  its  legal 
duties  it  ought  to  havff  collected  them. 

Third — ^The  city  discharged  its  full  duty,  under  the  con- 
tract and  under  the  law,  when  it  perfected  the  tax  titles  to 
such  lots  as  were  delinquent  and  tendered  the  deeds  ob- 
tained on  tax  sales  to  appellee.  It  is  not  liable  to  appellee 
for  the  amount  of  these  delinquent  special  assessments. 

The  Appellate  Court  properly  disposed  of  the  appellant's 
contention  that  the  judgment  below  exceeded  the  ad  dam- 
num of  the  declaration.  Under  the  stipulation  no  objection 
for  want  of  a  proper  pleading  by  either  party  can  now  be 
raised. 

All  the  facts  in  this  case  are  before  the  court,  and  no 
reason  exists  for  remanding  the  cause.  The  judgment  of 
the  Appellate  Court  will  therefore  be  reversed  and  a  judg- 
ment entered  in  this  court  for  the  amount  due,  which  is 
$11,051.68,  to  which  should  be  added  five  per  cent  interest 
from  February  4,  1907,  the  date  on  which  the  judgment 
was  entered  in  the  circuit  court,  to  the  date  on  which  this 
judgment  is  entered. 

Judgment  reversed  and  judgment  in  this  court. 
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NEI.I.IE  Casey,  Appellee,  vs.  The  Chicago  City  Railway 
Company,  Appellant. 

Opinion  Med  December  i§,  ipo8. 

1.  EviDENCiS — what  testimony  by  a  physician  should  not  he  ad- 
mitted. A  physician  sent  to  examine  an  injured  person  with  a 
view  to  testifying  in  an  action  for  damages  should  not  be  allowed 
to  testify  that  she  showed  nervousness,  timidity  and  fear,  that  she 
trembled  and  shook  and  shrank  away  from  him  and  cried  and  acted 
in  a  frightened  manner,  but  the  admission  of  such  testimony  is  not 
necessarily  ground  for  reversal. 

2.  Same — what  is  not  a  proper  question  for  expert  testimony. 
Whether  tlie  removal  of  the  clothes  from  a  thirteen-year-old  girl 
for  an  examination  by  a  strange  physician  would  tend  to  produce 
nervousness,  timidity  and  shrinking  on  the  part  of  the  patient  is 
not  a  subject  for  expert  testimony. 

3.  Same — when  the  admission  of  evidence  in  rebuttal  is  proper. 
Where  a  witness  who  has  testified  for  the  defendant  in  a  personal 
injury  case  that,  as  the  plaintiff's  teacher^  she  had  seen  nothing  in 
her  appearance  to  indicate  that  she  was  not  in  good  health,  states, 
on  cross-examination,  that  she  had  seen  the  plaintiff's  mother  at 
school  once,  the  question  whether  she  did  not  have  a  talk  with  the 
mother  about  the  plaintiff's  health,  which  she  answers  in  the  nega- 
tive, is  sufficiently  specific  as  to  time  and  place  to  authorize  the  re- 
buttal testimony  by  the  mother  that  they  did  have  such  talk. 

4.  Instructions — when  refusal  to  instruct  jury  thai  there  is  no 
evidence  upon  a  certain  point  is  proper.  If  there  is  any  evidence 
tending  to  authorize  the  submission  to  the  jury  of  the  question 
whether  the  plaintiff's  injury  had  anything  to  do  with  her  subse- 
quent bleeding  from  the  nose  and  mouth,  the  weight  and  sufficiency 
of  such  evidence  are  for  the  jury;  and  it  is  proper  to  refuse  an 
instruction  that  there  was  no  evidence  upon  that  point  and  that 
nothing  should  be  allowed  to  the  plaintiff  on  that  account 

5.  Same — when  giving  instruction  referring  to  the  material  al- 
legations will  not  reverse.  An  instruction  stating  that  if  the  plain- 
tiff has  proven  the  "material"  allegations  of  her  declaration  by 
such  weight  of  evidence  as  satisfies  and  produces  conviction  in  the 
minds  of  the  jury  she  has  proven  her  case  by  a  preponderance  of 
the  evidence  is  incorrect  in  leaving  the  jury  to  determine  what  al- 
legations are  "material,"  but  the  error  will  not  necessarily  reverse, 
particularly  where  the  declaration  has  only  one  count,  in  simple 
form,  and  other  instructions  fully  state  what  plaintiff  must  prove. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brentano, 
Judge,  presiding. 

John  E.  Kehoe,  and  Watson  J.  Ferry,  (John  R. 
Harrington,  of  counsel,)  for  appellant. 

C.  S.  O'Meara,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee  recovered  a  judgment  in  the  superior  court  of 
Cook  county  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  appellant.  Appellee  was  be- 
tween eleven  and  twelve  years  old  when  injured,  August  i, 
1904,  and  was  a  passenger  riding  on  one  of  the  cars  of 
appellant.  The  declaration,  which  contains  but  one  count, 
charges  that  while  she  was  in  the  exercise  of  due  care  and* 
caution  the  car  was  carelessly  and  negligently  run  "through 
the  gates  which  were  lowered,  breaking  said  gates,  smash- 
ing same,  and  onto  the  steam  car  tracks,  where  the  said  car 
was  struck  by  a  train  approaching  and  thrown  from  the 
tracks,  and  the  said  Nellie  Casey  was  knocked  down  from 
said  street  car  upon  her  head,  and  her  body  and  head  were 
bruised  and  hurt  and  injured,  and  she  was  internally  hurt 
and  disabled,  and  suffered  from  hemorrhages  of  the  mouth 
and  ears,  and  she  became  sick  and  sore  and  disabled,  and 
so  remained  for  a  long;  space  of  time  from  thence  hitherto, 
and  avers  that  the  said  Nellie  Casey  is  permanently  injured 
and  disabled  in  mind  and  body."  The  judgment  in  appel- 
lee's favor  for  $4500  has  been  affirmed  by  the  Appellate 
Court,  and  a  further  appeal  prosecuted  to  this  court. 

The  errors  assigned  here  relate  to  the  rulings  of  the 
trial  court  in  the  admission  of  testimony  offered  by  appellee 
and  the  rejection  of  testimony  offered  by  appellant ;  also  to 
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the  giving  of  one  instruction  offered  by  appellee  and  the  re- 
fusal of  one  oflfered  by  appellant. 

The  testimony  that  it  is  claimed  was  improperly  admit- 
ted in  behalf  of  plaintiff  was  that  of  Dr.  Patrick,  whose 
education  and  experience  in  nervous  and  mental  diseases 
qualified  him  to  testify  as  an  expert  upon  those  questions. 
He  testified  that  he  examined  plaintiff  about  three  weeks 
before  the  trial  occurred.  She  was  sent  to  him  by  her  at- 
torney for  the  purpose  of  procuring  his  opinion  of  her  con- 
dition. At  the  time  nothing  was  said  about  his  testifying, 
but  the  doctor  knew  the  lawyer  who  sent  her  to  him  had 
charge  of  her  case,  and  said  he  knew  it  was  quite  common 
for  attorneys  to  expect  a  doctor  to  testify  in  such  cases  after 
he  had  made  an  examination.  Dr.  Patrick  did  not  give  the 
plaintiff  any  treatment.  He  testified  he  first  questioned  the 
plaintiff  and  her  mother,  but  was  told  by  the  court  not  to 
testify  to  an)rthing  that  he  "heard  from  the  plaintiff."  He 
testified  her  mother  undressed  her ;  that  she  showed  general 
nervousness,  timidity  and  fright,  trembled  and  shook  and 
looked  scared;  that  she  shrank  away  from  him,  notwith- 
standing he  assured  her  he  would  do  her  no  harm;  that 
there  was  a  tremor  or  fine  quivering  or  a  shaking  of  her 
body  and  extremities;  that  the  knee  jerk  was  absent  and 
that  the  ankle  jeric  and  achilles  were  very  faint;  that  she 
had  a  perforation  of  the  left  ear  drum ;  that  her  urine  was 
very  pale  and  of  low  specific  gravity;  that  when  he  pressed 
along  her  spine  she  winced  and  cried,  and  did  the  same 
thing  when  he  pressed  her  on  either  side.  The  doctor  gave 
it  as  his  opinion,  from  his  examination,  that  she  had  an  in- 
flammation of  the  middle  ear  on  the  left  side  and  was  suf- 
fering from  extreme  nervousness,  best  described  as  hysteria, 
but  he  could  not  tell  from  his  examination  what  was  the 
cause  of  it.  He  further  testified  that  hysteria  leads  to  in- 
validism, poor  health  and  suffering;  that  the  cataleptic 
state  appears  in  hysteria,  and  neurasthenia  is  frequently 
associated  with  it,  and  that  this  is  sometimes  curable  and 
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sometimes  not.  Appellant  objected  to  the  doctor  testifying 
to  the  plaintiff  showing  nervousness,  timidity  and  fear,  and 
to  trembling  and  shaking  and  shrinking  away  from  the  doc- 
tor, and  to  her  crying  and  acting  in  a  frightened  manner, 
but  the  court  overruled  the  objection  and  admitted  the  testi- 
mony. We  think  the  examination  made  by  Dr.  Patrick 
must  be  considered  as  having  been  made  with  a  view  to  tes- 
tifying in  the  case,  and  under  the  rule  announced  in  Greinke 
V.  Chicago  City  Railway  Co.  234  111.  564,  and  cases  there 
cited,  appellant's  objection  should  have  been  sustained.  It 
remains  to  be  considered  whether  this  ruling  of  the  court 
was  so  prejudicial  to  appellant  as  to  require  a  reversal  of 
the  judgment. 

The  liability  of  appellant  is  not  disputed  and  could  not 
well  be,  for  the  proof  shows  that  the  gates  where  the  street 
car  tracks  crossed  the  steam  railroad  tracks  of  the  Grand 
Trunk  railway  were  down  as  the  car  approached  the  railroad 
track,  but  that  the  car  was  run  through  the  gates,  break- 
ing them  down,  and  upon  the  railroad  track,  without  being 
stopped.  Dr.  Kirby,  a  witness  called  by  appellee,  testified 
he  was  the  surgeon  of  the  Grand  Trunk  Railroad  Company 
and  by  direction  of  his  company  went  to  see  the  plaintiff  at 
her  home  the  same  evening  the  accident  happened.  He  was 
also  the  family  physician  of  the  plaintiff's  family.  He  tes- 
tified the  plaintiff  was  in  bed  and  unconscious  when  he  vis- 
ited her;  that  her  extremities  were  cold,  the  pupils  of  her 
eyes  small,  pulse  rather  weak  and  rapid;  that  there  was  a 
bruise  on  the  left  shoulder  and  a  small  one  on  her  neck; 
that  no  bones  were  broken,  but  that  she  was  suffering,  in 
his  opinion,  from  a  concussion  of  the  brain.  Plaintiff  was 
confined  to  the  house  about  two  weeks  after  her  injury, 
during  which  time  Dr.  Kirby  saw  her  frequently, — ^he 
thought  perhaps  every  day.  After  that  he  saw  her  fre- 
quently, either  at  her  mother's  house  or  at  his  office,  and 
has  treated  her  ever  §ince.  The  doctor  gave  it  as  his  opin- 
ion plaintiff  was  suffering  from  minor  epilepsy  and  stated 
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that  he  had  seen  her  in  two  "spells,"  on  which  occasions 
she  was  "lying  in  bed  unconscious  and  the  head  rotated  to 
one  side,  the  pupils  dilated.  There  was  no  reaction  to  light 
The  light  reflexes, — her  reflexes, — were  below  normal.  She 
was  cyanotic, — that  is,  her  face  had  that  bluish  appearance 
in  both  spells,"  but  he  observed  no  convulsive  movement. 
The  testimony  of  a  number  of  neighbors  was  that  the  girl 
had  been  healthy  before  her  injury  but  had  not  been  since. 
The  testimony  of  Dr.  Patrick  that  plaintiff  had  a  perfora- 
tion of  the  left  ear  drum  and  that  her  urine  was  very  pale 
and  of  very  low  specific  gravity  was  competent.  In  Greinke 
V.  Chicago  City  Railway  Co,  supra,  while  the  testimony  of 
an  expert  similar  in  character  to  that  of  Dr.  Patrick  was 
held  to  have  been  incompetent,  it  was  also  held  that  in  view 
of  the  other  evidence  in  the  case  it  would  not  justify  a  re- 
versal of  the  judgment,  and  the  court  quoted  from  West 
Chicago  Street  Railroad  Co,  v.  Maday,  i88  111.  308,  on  page 
310,  where  it  was  said:  "When  the  court  can  see  from  the 
record  that  an  error  committed  by  the  trial  court  in  the 
progress  of  the  case  was  a  harmless  one,  or  that  its  injuri- 
ous effect  or  harmful  character  was  obviated,  so  as  not  to 
affect  injuriously,  in  the  final  judgment,  the  rights  of  the 
party  against  whom  the  error  was  committed,  it  should  not 
be  allowed  to  work  a  reversal.  It  is  more  important  in  the 
administration  of  justice  that  litigation  should  end  in  the 
attainment  of  substantial  justice  than  that  a  record  of  the 
proceedings  should  be  built  up  which  is  without  flaw  or 
blemish."  For  the  same  reasons  we  are  of  opinion  the  error 
in  this  case  should  not  reverse  the  judgment. 

Appellant  complains  of  the  ruling  of  the  court  in  refus- 
ing to  permit  a  hypothetical  question  asked  one  of  its  med- 
ical experts  to  be  answered.  The  question  related  to  the 
probable  effect  of  removing  the  clothes  from  a  girl  in  ordi- 
nary health,  of  the  age  of  thirteen  years,  for  examination 
by  a  strange  physician,  and  whether  it  would  not  tend  to 
produce  nervousness,  timidity  and  shrinking  in  the  patient. 
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In  our  opinion  this  was  not  a  subject  for  expert  testimony 
and  the  court  did  not  err  in  not  allowing  the  question  to 
be  answered. 

It  is  also  complained  that  the  court  erred  in  admitting 
testimony  of  plaintiff's  mother  in  rebuttal.  Miss  Cox  testi- 
fied, for  appellant,  that  she  was  plaintiff's  teacher  in  the 
school  she  attended  in  September  and  October,  1905,  and 
that  she  saw  nothing  in  her  appearance  to  indicate  that  she 
was  not  in  gpod  health.  On  cross-examination  she  was 
asked  if  she  had  ever  seen  the  plaintiff's  mother  at  school, 
and  replied  that  she  had  seen  her  there  once.  She  was  then 
asked  if  she  and  complainant's  mother  had  not  had  a  talk 
about  the  plaintiff's  health,  in  which  certain  things  were 
said  between  them  about  plaintifFs  health  and  her  remain- 
ing in  school  and  being  allowed  to  go  home  when  she  felt 
badly.  She  answered  they  had  not  had  such  talk.  In  re- 
buttal plaintiff's  mother  was  permitted  to  testify  that  they 
did  have  the  talk  which  Miss  Cox  said  they  had  not  had. 
It  is  contended  this  testimony  was  incompetent,  for  the  rea- 
son that  Miss  Cox's  attention  was  not  directed  to  the  spe- 
cific conversation  and  no  time  or  place  specified  when  and 
where  it  occurred.  We  do  not  think  this  objection  well 
taken.  Miss  Cox  testified  that  she  remembered  plaintiff's 
mother  being  at  school  on  one  occasion,  and  it  was  at  that 
time  she  was  asked  if  she  had  not  had  a  certain  conversa- 
tion with  her,  and  it  was  at  that  time  the  witness  testified 
in  rebuttal  that  the  conversation  occurred. 

The  proof  showed  that  appellee  began,  soon  after  her 
injury,  having  frequent  and  profuse  hemorrhages  from  the 
nose  and  throat.  Dr.  Kirby  testified  he  examined  her  nose 
and  throat  and  found  she  had  adenoids  and  that  the  hem- 
orrhage came  from  the  adenoids,  and  that  in  his  opinion 
the  adenoids  resulted  from  catarrhal  irritation  and  not  from 
the  injury  plaintiff  received.  In  this  he  was  supported  also 
by  the  testimony  of  medical  experts  called  by  appellant.  Dr. 
Patrick  gave  it  as  his  opinion,  on  cross-examination,  that 
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the  shaking  up  appellee  received  on  the  occasion  of  her  in- 
jury might  have  the  effect  of  causing  or  influencing,  to  some 
extent,  the  condition  of  plaintiff's  nose  and  throat.  Appel- 
lant asked  the  court  to  instruct  the  jury  that  there  was  no 
evidence  tending  to  show  that  the  bleeding  from  the  nose 
complained  of  by  plaintiff  was  the  result  of  the  accident  and 
that  they  should  allow  plaintiff  nothing  on  that  account.  The 
court  refused  to  give  the  instruction,  and  this,  it  is  urged, 
was  erroneous.  It  appears  from  the  substance  of  the  tes- 
timony above  set  out  that  there  was  some  evidence  upon 
which  to  submit  to  the  jury  the  question  whether  the  injury 
plaintiff  received  had  anjrthing  to  do  with  her  bleeding  from 
the  nose.  Its  weight  and  sufficiency  are  not  subjects  for  our 
determination.  Besides,  in  a  number  of  instructions  given 
on  behalf  of  appellant  the  jury  were  told  that  the  plaintiff 
could  only  recover  for  disabilities  which  the  preponderance 
or  greater  weight  of  evidence  showed  resulted  from  the  ac- 
cident ;  that  the  burden  was  not  on  appellant  to  show  that 
plaintiff's  disabilities  arose  from  other  causes  than  from  the 
accident,  but  as  to  every  disability  for  which  she  claimed 
damages  it  was  incumbent  upon  her  to  prove  that  such  dis- 
ability was  proximately  caused  by  the  accident,  and  that  as 
to  any  disability  which  she  did  not  so  prove  by  a  prepon- 
derance of  the  evidence  she  could  not  recover.  In  view 
of  the  evidence  and  the  instructions  given  for  appellant  we 
are  of  opinion  no  error  was  committed  in  refusing  the  in- 
struction complained  of. 

In  one  instruction  given  for  appellee  the  jury  were  told 
that  if  plaintiff  had  proven  the  material  allegations  of  her 
declaration  by  such  weight  of  evidence  as  satisfied  and  pro- 
duced conviction  in  the  minds  of  the  jury  she  had  proven 
her  case  by  a  preponderance  of  the  evidence.  It  is  urged 
that  this  instruction  was  erroneous,  in  that  it  left  the  jury 
to  determine  what  the  material  allegations  of  the  declara- 
tion were.    Such  an  instruction  has  been  held  to  be  incorrect 
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but  is  not  always  ground  for  reversal.  In  Baker  &  Red- 
dick  V.  Summers,  201  111.  52,  an  instruction  of  similar  char- 
acter was  held  erroneous.  There  were  also  other  instruc- 
tions given  in  that  case  that  were  held  erroneous,  and  that 
judgment  was  reversed.  In  Toledo,  St.  Louis  and  Kansas 
City  Railroad  Co,  v.  Bailey,  145  111.  159,  such  an  instruction 
was  held  erroneous,  but  it  was  also  held,  as  the  instructions 
given  on  behalf  of  the  defendant  fully  informed  the  jury 
what  was  necessary  to  be  proven  to  entitle  plaintiff  to  re- 
cover, it  was  impossible  that  the  jury  could  have  been  mis- 
led, and  giving  the  erroneous  instruction  could  not  have 
prejudiced  the  defendant.  In  Harvey  v.  Chicago  and  Al- 
ton Railway  Co.  221  111.  242,  there  was  a  judgment  for  the 
defendant.  On  appeal  to  this  court  it  was  urged  as  grounds 
for  reversal  that  the  court  instructed  the  jury,  at  defend- 
ant's request,  that  the  plaintiff  was  required  to  prove  the 
truth  of  the  material  allegations  of  the  declaration,  or  some 
count  thereof,  by  a  preponderance  of  the  evidence,  and  if 
he  failed  to  do  so  the  jury  should  find  the  defendant  not 
guilty,  and  it  was  held  giving  such  instruction  would  not 
justify  a  reversal  of  the  judgment.  There  doubtless  are 
cases  where  such  an  instruction  would  require  a  reversal. 
In  this  case,  however,  the  declaration  (Contained  but  a  single 
count  in  very  simple  form,  and  the  instructions  given  very 
fully  told  the  jury  what  plaintiff  was  to  prove  in  order  to 
entitle  her  to  a  verdict.  We  can  see  no  possibility  of  the 
jury  having  been  misled  or  confused  by  the  instruction. 

This  record  is  not  free  from  error,  but  the  errors  con- 
sidered, in  view  of  the  whole  case,  are,  in  our  opinion,  not 
sufficient  to  justify  the  reversal  of  this  judgment,  and  it 
is  therefore  affirmed  Judgment  affirmed. 
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The  Drainage  Commissioners  o?  Drainage  District 
No.  8,  Appellants,  vs.  Chari.es  Knox,  Appellee 

Opinion  filed  December  1$,  ipo8. 

1.  Em/nEnt  domain — property  need  not  be  *Uaken"  in  its  lit- 
eral sense,  to  entitle  owner  to  compensation.  Property  in  land,  in 
the  sense  in  which  the  word  "property"  is  used  in  the  constitution, 
means  the  right  of  user,  disposition  and  dominion  to  the  exclusion 
of  all  others,  and  the  acquiring  of  an  easement  for  public  use  is  a 
material  and  permanent  interruption  of  the  right  of  uier,  which 
entitles  the  owner  to  compensation  for  property  taken. 

2.  Same — acquiring  of  permanent  right  to  enter  land  to  lay  and 
repair  tile  is  a  taking  of  property.  The  acquiring,  by  a  drainage 
district,  of  the  right  to  enter  upon  land  permanently  for  the  pur- 
pose of  laying,  maintaining  and  repairing  a  line  of  tile  is  a  taking 
of  property,  within  the  meaning  of  the  constitutional  provision  re- 
quiring compensation  for  property  taken  for  public  use. 

3.  Same — when  a  proceeding  by  drainage  district  is  a  case  of 
taking  and  not  of  damage.  A  proceeding  by  a  drainage  district  to 
ascertain  the  compensation  to  be  paid  a  land  owner  for  the  laying 
and  maintaining  of  a  tile  drain  in  a  strip  of  land  of  certain  width 
is  a  case  of  taking  and  not  of  damage,  even  though  but  a  small 
portion  of  the  width  of  the  strip  is  to  be  occupied  by  the  tile;  but 
if  the  owner '  retains  substantial  rights  in  the  remainder  of  the 
strip  the  measure  of  his  compensation  is  less  than  the  full  market 
value  of  the  land. 

4.  Same — nature  of  interest  acquired  affects  amount  of  com- 
pensation. The  nature  and  extent  of  the  interest  acquired  in  a 
condemnation  proceeding  is  to  be  considered  in  determining  the 
compensation  for  the  taking,  and  where  the  right  acquired  is  prac- 
tically exclusive,  as  in  the  case  of  a  railroad  right  of  way,  the 
measure  of  compensation  is  the  full  market  value  of  the  land 
taken;  but  in  any  case  the  owner  is  entitled  to  be  paid  for  such 
rights  of  use  and  enjoyment  as  are  taken. 

5.  New  triaiv — when  alleged  improper  conduct  of  defendcmi 
with  juror  is  absolved  by  affidavits.  Where  improper  conduct  of 
the  defendant  in  talking  to  a  juror  about  the  case  is  charged  as 
ground  for  new  trial,  affidavits  by  the  juror  and  the  defendant 
stating  that  the  defendant  did  not  talk  or  attempt  to  talk  about 
the  case  to  the  juror,  and  that  the  juror  had  no  personal  acquaint- 
ance with  the  defendant,  absolves  the  defendant  from  such  charge. 

6.  Same — when  charge  of  treating  jury  is  properly  ignored,  A 
charge  that  the  defendant  in  a  condemnation  case  treated  the  jury 
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to  cigars  is  properly  ignored  by  the  court  as  a  ground  for  new 
trial,  where  it  appears  that  when  the  jury  were  en  route  to  view 
the  premises  one  of  the  jurors  suggested  that  some  one  ought  to 
furnish  cigars  for  the  crowd,  whereupon  defendant,  who  was  in 
the  habit  of  smoking,  took  some  cigars-  from  his  pocket  and  gave 
them  to  the  jurors,  and  petitioners'  attorney  gave  them  peanuts. 

7.  Arrest  of  judgment — formal  defects  of  description  in  cross- 
petition  for  damages  are  cured  by  verdict..  Formal  defects  of  de- 
scription or  a  lack  of  certainty  in  a  cross-petition  for  damages, 
which  merely  describes  the  defendant's  farm  as  a  farm  of  a  cer- 
tain number  of  a'cres  owned  by  him  across  which  the  petitioners' 
tile  was  to  be  laid,  and  which  sets  forth  elements  of  damage  to  the 
farm  by  a  probable  interference  with  the  existing  system  of  drain- 
age, are  cured  by  verdict 

Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  James  W.  Craig,  Judge,  presiding. 

Rearick  &  Meeks,  for  appellants. 
Walter  V.  Dysert,  for  appellee. 

Mr.  Chiei?  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  drainage  commissioners  of  Drainage  District  No.  8 
in  the  town  of  Oakwood,  in  Vermilion  county,  appellants, 
filed  their  petition  in  the  county  court  of  said  county  to  as- 
certain the  compensation  to  be  paid  to  Charles  Knox,  ap- 
pellee, for  the  laying  and  maintenance  of  an  eighteen-inch 
drain  tile  across  his  farm  upon  a  strip  of  land  of  the  width 
of  sixty  feet,  being  thirty  feet  on  each  side  of  the  center 
line  of  the  ditch  in  which  the  tile  was  to  be  laid,  with  the 
right  to  pass  over  said  strip  of  land  for  the  construction, 
repair  and  maintenance  of  the  tile  drain.  The  defendant 
filed  a  cross-petition,  alleging  that  the  proposed  tile  drain 
and  right  of  way  would  cross  a  farm  owned  by  him  con- 
taining 115  acres;  that  the  center  line  of  the  proposed  right 
of  way  followed  the  center  of  an  open  ditch  ten  feet  wide 
and  ten  feet  deep  made  by  him  across  the  farm ;  that  his 
farm  was  drained  by  about  fifteen  car-loads  of  lateral  tile. 
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laid  eight  rods  apart,  emptying  into  the  ditch  two  feet  above 
the  bottom,  and  that  his  system  of  drainage  would  be  in- 
juriously affected  and  his  farm  damaged  by  the  taking  and 
use  of  the  strip  for  the  tile  drain.  A  change  of  venue  was 
taken  to  the  circuit  court,  where  the  cause  was  tried,  and 
the  jury  returned  a  verdict  fixing  the  compensation  to  be 
paid  for  the  property  taken  at  $12.50  and  the  damage  to 
the  rest  of  the  farm  at  $487.50.  The  defendant  remitted 
$200  from  the  amount  allowed  for  damages,  and  the  court, 
after  overruling  motions  for  a  new  trial  and  in  arrest  of 
judgment,  entered  judgment  for  $12.50  for  land  taken  and 
$287.50  for  damages  to  land  not  taken.  From  that  judg- 
ment the  commissioners  appealed. 

It  is  first  contended  that  the  court  erred  in  refusing  to 
grant  a  new  trial  on  the  ground  that  the  damages  allowed 
were  excessive  and  contrary  to  the  weight  of  the  evidence. 
At  the  opening  of  the  trial  it  was  stipulated  that  the  width 
of  the  right  of  way  should  be  cut  down  to  thirty-one  feet, 
of  which  one  foot  was  to  be  south  of  the  center  line  of  the 
tile  ditch  and  thirty  feet  on  the  north  side,  and  the  petition 
contained  a  statement  that  the  defendant  was  to  have  the 
full  use  of  the  land  for  the  purpose  of  raising  crops,  doing 
no  injury  to  the  drain,  and  the  petitioners  would  daim  no 
further  rights  than  should  be  necessary  for  the  construe-^ 
tion,  repair  and  maintenance  of  the  tile  drain.  The  cause 
was  not  tried  upon  the  correct  theory  as  to  what  consti- 
tuted a  taking  of  defendant's  property,  and  it  is  evident  that 
the  amount  allowed  by  the  jury  as  damages  consisted  mainly 
of  compensation  for  property  taken,  but  the  verdict  as  re- 
duced by  the  remittitur  was  not  excessive  or  contrary  to  the 
evidence.  The  witnesses  for  the  petitioners  were  examined 
on  the  theory  that  the  land  taken  consisted  of  only  a  strip  of 
ground  two  feet  wide  in  the  bottom  of  the  existing  ditch  in 
which  the  tile  was  to  be  laid,  and  they  fixed  the  fair  cash 
value  of  that  strip  at  a  fraction  of  an  acre,  estimating  the 
farm  at  about  $160  per  acre.    They  were  examined  with 
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reference  to  the  remainder  of  the  thirty-one  feet  as  though 
it  were  a  question  of  damage  to  land  not  taken,  and  said 
that  the  market  value  of  the  strip  would  not  be  depreciated 
at  all.  The  court,  in  the  instructions  given  for  the  petition- 
ers, directed  the  jury  to  fix  the  fair  cash  market  value  of  a 
two-foot  strip,  and  as  to  the  remainder  of  the  thirty-one 
feet  gave  the  jury  to  understand  that  they  were  to  allow, 
or  not  allow,  damages  accordingly  as  they  should  believe, 
from  the  evidence,  that  it  would  be,  or  would  not  be,  de- 
preciated in  market  value.  As  a  question  of  law  the  whole 
thirty-one  feet  was  proposed  to  be  taken.  The  right  to  en- 
ter upon  land  permanently  for  the  purpose  of  laying,  main- 
taining and  repairing  a  line  of  tile  is  a  taking  of  property 
within  the  meaning  of  the  constitutional  provision  requiring 
compensation  for  property  taken  for  public  use.  Property 
need  not  be  taken  in  the  literal  sense  in  order  to  entitle  the 
owner  to  compensation  for  property  taken,  and,  in  fact,  the 
right  acquired  is  ordinarily  a  mere  easement.  The  owner 
has  the  same  amount  of  land  as  before,  but  the  easement 
acquired  for  the  public  use  is  a  material  and  permanent  in- 
terruption in  the  use  of  the  land,  which  is  the  taking  of 
pr(q)erty.  Property  in  land  is  the  right  of  user  and  dispo- 
sition and  dominion  to  the  exclusion  of  all  others,  and  that 
is  the  sense  in  which  it  is  used  in  the  constitution.  (Rigney 
v.  City  of  Chicago,  102  111.  64;  Illinois  Central  Railroad 
Co.  V.  Commissioners  of  Highways,  161  id.  247.)  The 
property  taken  may  itself  be  no  more  than  an  easement,  as 
when  a  street  or  highway  is  extended  across  the  right  of 
way  of  a  railroad  or  there  is  a  physical  interference  with  a 
private  easement  {Metropolitan  West  Side  Elevated  Rail- 
road Co.  v.  Springer,  171  111.  170.)  Property  may  be  al- 
ready devoted  to  a  public  use,  but  an  additional  burden, 
such  as  the  erection  of  a  telegraph  line,  is  the  taking  of 
the  property.  (Postal  Telegraphic  able  Co.  v.  Eaton,  170 
111.  513.)  Of  course,  the  nature  and  extent  of  the  interest 
acquired  by  the  condemnation  is  to  be  considered  in  esti- 
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mating  the  compensation  to  be  paid  to  the  owner,  but  that 
does  not  affect  the  question  whether  the  property  is  taken 
or  not.  In  some  cases,  such  as  railroad  right  of  way,  the 
right  acquired  by  the  petitioner  is  practically  exclusive,  and 
the  naked  title  which  is  left  in  the  owner  is  for  all  prac- 
tical purposes  of  no  value.  In  such  cases  the  damages  must 
be  assessed  at  the  full  maricet  value  of  the  land.  In  any 
case  the  owner  is  entitled  to  be  paid  for  such  rights  of  use 
and  enjoyment  of  his  land  as  are  taken  from  him,  and  in- 
asmuch as  the  defendant  retains  substantial  rights  in  the 
strip  of  land,  the  measure  of  damages  would  not  be  the  full 
market  value.  But  it  was  not  a  case  of  damage  but  of  tak- 
ing. The  testimony  of  witnesses  for  the  petitioners  that  the 
defendant  was  deprived  of  no  right  of  any  value  in  a  strip 
of  land  1402  feet  long  across  his  farm  was  clearly  wrong. 
The  defendant's  witnesses  fixed  the  damage  at  from  $500 
to  $1000,  but  they  also  counted  the  entry  upon  the  strip  of 
land,  and  the  use  of  it,  as  damages.  There  was  also  evi- 
dence tending  to  prove  that  the  present  drainage  system  of 
the  farm  might  be  interfered  with,  and  there  might  be  other 
damage  to  the  farm.  The  petitioners  cannot  complain  of 
the  manner  in  which  the  case  was  tried  and  the  consequent 
confusion  as  between  compensation  and  damage,  but  it  is 
quite  clear  that  the  amount  of  the  judgment,  considered  as 
a  whole,  for  both  compensation  and  damage,  was  not  ex- 
cessive. 

It  is  next  insisted  that  the  court  ought  to  have  awarded 
a  new  trial  on  account  of  the  conduct  of  the  defendant. 
Two  affidavits  were  filed  by  the  petitioners  stating  that  dur- 
ing the  trial  the  defendant  was  seen  talking  to  one  of  the 
jurors,  and  one  affidavit  stated  that  they  were  talking  about 
the  case.  The  defendant  and  the  juror  made  affidavits  that 
they  did  not  talk  about  the  case;  that  the  defendant  did 
not  talk  about  it  or  attempt  to  do  so,  and  that  the  juror  had 
no  personal  acquaintance  with  the  defendant.  These  affi- 
davits were  entirely  sufficient  to  absolve  the  defendant  from 
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any  charge  of  improper  conduct  with  that  juror.  Affidavits 
were  also  filed  alleging  that  the  defendant  had  treated  the 
jury  to  cigars.  It  appeared  from  the  affidavits  presented  by 
the  parties  that  when  the  jury  were  sent  by  the  court  to 
view  the  premises  in  charge  of  a  bailiff  they  made  the  trip 
on  an  interurban  car  and  were  accompanied  by  the  attorney 
for  the  petitioners  and  by  the  defendant;  that  while  on  the 
way  one  of  the  jurors  suggested  that  somebody  ought  to 
furnish  cigars  for  the  crowd;  that  defendant,  who  was  in 
the  habit  of  smoking,  said  that  he  had  some  in  his  pocket 
and  they  were  welcome  to  them  if  they  wanted  to  smoke; 
that  some  of  the  jurors  took  cigars  and  others  did  not,  and 
that  the  attorney  for  the  petitioners  gave  to  members  of 
the  jury  peanuts  which  he  had  in  his  pocket.  When  the 
motion  for  a  new  trial  was  being  argued  the  attorney  stated 
that  if  the  court  deemed  it  material  he  would  file  an  affi- 
davit denying  any  improper  conduct  on  his  part,  but  the 
court  regarded  it  as  unnecessary  and  ignored  all  the  charges 
in  reference  to  improper  conduct  on  the  part  of  either  side. 
The  court  did  not  err  in  so  doing.  The  cigars  and  peanuts 
must  be  placed  in  the  same  class,  and  whether  one  or  the 
other  would  prove  more  alluring  or  have  a  greater  effect 
in  enticing  a  juror  to  the  side  of  the  tempter  we  are  un- 
able to  say.  We  do  not  think  that  the  conduct  of  either 
party  would  cause  a  juror  to  deviate  from  the  path  of  recti- 
tude or  influence  his  verdict. 

The  court  overruled  the  motion  of  the  petitioners  in  ar- 
rest of  judgment,  which  was  based  on  the  alleged  insuffi- 
ciency of  the  cross-petition  in  failing  to  describe  defendant's 
farm  with  certainty  or  to  expressly  aver  the  supposed  dam- 
ages to  the  remainder  of  the  farm  not  taken.  The  farm 
was  not  described  by  government  description,  but  merely  as 
a  farm  of  115  acres  owned  by  the  defendant,  across  which 
the  tile  was  to  be  laid.  It  set  forth  elements  of  damage  to 
the  farm  by  a  probable  interference  with  the  existing  sys- 
tem of  drainage,  and  also  upon  the  theory  that  the  open 
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ditch  would  be  less  effective  in  carrying  water  from  low 
lands  to  the  east.  Any  formal  defect  as  to  description  or 
lack  of  certainty  was  cured  by  verdict.  Chicago  and  Alton 
Railroad  Co.  v.  Clausen,  173  111.  100. 

The  judgment  is  affirmed.  judgment  ofRrmed. 


The  People  ex  rel.  Robert  F.  Ardery,  County  Treasurer, 
Appellee,  vs.  The  Illinois  Central  Railroad  Com- 
pany, Appellant. 

Opinion  Hied  December  iSt  1908. 

Taxes — annual  levy  and  certificate  for  each  year  a  hard  road 
tax  is  collected  is  not  necessary.  Where  the  proposition  to  levy  a 
hard  road  tax  for  a  period  of  years  is  adopted  by  vote,  as  provided 
in  the  act  of  1883,  relating  to  hard  roads,  the  commissioners  of 
highways  may  make  one  levy  for  the  entire  period  and  certify  the 
same  to  the  town  clerk,  who  may,  in  turn,  certify  the  same  to  the 
county  clerk;  and  it  is  not  necessary  that  new  levies  and  certificates 
be  made  annually  during  the  period  of  years  the  tax  is  collected. 

Appeal  from  the  County  Court  of  Boone  county;  the 
Hon.  William  C.  DeWol^,  Judge,  presiding. 

R.  K.  Welsh,  for  appellant 

P.  H.  O'Donnell,  State's  Attorney,  and  William  Bis- 
STER,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  and  order  of  sale 
of  the  county  court  of  Boone  county,  rendered  against  the 
property  of  appellant  to  pay  a  special  tax  levied  by  the  town 
of  Flora,  in  said  county,  under  the  provisions  of  an  act  en- 
titled "An  act  to  authorize  the  construction  and  maintenance 
of  gravel,  rock,  macadam  or  other  hard  roads,"  approved 
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June  i8,  1883,  and  in  force  July  i,  1883.  (Kurd's  Stat. 
190S,  p.  1762.) 

It  appears  from  the  record  that  at  the  annual  town 
meeting  of  the  township  of  Flora,  held  April  4,  1905,  pur- 
suant to  a  petition  theretofore  filed  with  the  town  clerk  of 
said  township,  the  proposition  to  levy  a  special  tax  of  thirty 
cents  on  each  $100  assessed  valuation  of  all  the  taxable 
property,  including  railroads,  in  said  township,  for  the  pe- 
riod of  three  years,  for  the  purpose  of  constructing  two 
hard  roads  in  said  township,  was  carried;  that  thereafter, 
during  the  year  1905,  and  before  September  5  of  that  year, 
the  commissioners  of  highways  of  said  township  levied  a 
special  tax  of  thirty  cents  on  the  $100  for  three  years,  for 
the  ptirpose  of  constructing  said  two  hard  roads,  in  accord- 
ance with  said  vote,  and  made  a  certificate  of  said  tax  levy 
and  filed  the  same  with  the  town  clerk  of  said  township; 
that  on  the  fifth  of  September,  1905,  the  town  clerk  of  said 
township  made  a  certificate  of  said  tax  levy  and  delivered 
the  same  to  and  it  was  filed  with  the  county  clerk  of  Boone 
county,  and  the  cotmty  clerk  extended  upon  the  tax  books 
for  the  year  1907  the  special  tax  falling  due  in  that  year  for 
the  purpose  of  constructing  said  two  hard  roads,  at  the  rate 
of  thirty  cents  on  the  $100  valuation. 

The  objection  made  to  the  portion  of  said  tax  extended 
upon  the  tax  books  for  the  year  1907  which  was  overruled 
by  the  court  was,  that  no  valid  tax  levy  for  that  year  was 
made  by  the  commissioners  of  highways  and  certified  to  the 
town  clerk  of  said  township  or  was  certified  by  the  town 
clerk  of  the  township  to  the  county  clerk,  it  being  the  con- 
tention of  appellant  that  it  was  the  duty  of  said  commis- 
sioners of  highways  to  levy  a  tax  of  thirty  cents  on  the 
$100  valuation  and  certify  the  same  to  the  town  clerk,  and 
the  town  clerk  to  certify  a  tax  of  thirty  cents  on  the  $100 
valuation  for  each  of  said  three  years  for  which  said  tax 
was  authorized  to  be  levied,  and  that  the  entire  tax  voted 
for  the  three  years  could  not  be  made  at  one  time  and  in- 
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eluded  in  one  certificate;  while  it  was  the  contention  of  the 
appellee  that  the  commissioners  of  highways  had  the  power 
to  make  one  tax  levy  of  thirty  cents  on  the  $ioo  valuation 
for  three  years  and  to  certify  the  same  to  the  town  clerk, 
and  the  town  clerk  had  the  power  to  certify  a  tax  levy  of 
thirty  cents  on  the  $ioo  valuation  for  three  years  to  the 
county  clerk,  in  accordance  with  the  levy  and  certificate 
of  the  commissioners  of  highways, — in  other  words,  that  a 
separate  tax  levy  and  certificate  for  each  of  said  three  years 
were  unnecessary,  but  that  the  entire  tax  for  the  three  years 
could  rightfully  be  included  in  one  tax  levy  and  one  cer- 
tificate. 

Section  i  of  said  act  provides  that  upon  the  petition  of 
fifty  land  owners  (who  are  legal  voters)  of  any  township 
to  the  town  clerk  thereof,  in  counties  under  township  or- 
ganization, the  town  clerk,  when  giving  notice  of  the  time 
and  place  for  holding  the  next  annual  town  meeting,  shall 
also  give  notice  that  a  vote  will  be  taken  at  said  election 
for  or  against  the  proposition  of  levying  a  tax  not  to  exceed 
one  dollar  on  each  $ioo  assessed  valuation  of  all  the  tax- 
able property,  including  railroads,  in  the  township,  for  the 
purpose  of  constructing  and  maintaining  gravel,  rock,  maca^ 
dam  or  other  hard  roads,  which  petition  shall  state  the  loca- 
tion and  route  of  the  proposed  road  or  roads,  not  exceeding 
two,  and  shall  also  state  the  rate  per  cent,  not  exceeding  one 
dollar  on  each  $ioo,  and  the  number  of  years,  not  exceed- 
ing five,  for  which  said  tax  shall  be  levied.  Section  2  pro- 
vides the  form  of  ballot  to  be  used  at  said  election,  and 
section  3  reads  as  follows :  "If  a  majority  of  all  the  ballots 
cast  at  said  election  shall  be  in  favor  of  said  special  tax, 
then  it  shall  be  the  duty  of  the  commissioners  of  highways 
of  the  township  or  road  district  to  levy  a  tax  in  accordance 
with  said  vote,  and  certify  the  same  to  the  town  clerk  in 
counties  under  township  organization,  or  to  the  district 
clerk  in  counties  not  under  township  organization,  as  the 
case  may  be,  who  shall  certify  the  amount  voted  to  the 
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county  clerk,  who  shall  cause  the  same  to  be  extended  on 
the  tax  books  for  the  current  year:  Provided,  that  the 
length  of  time  for  which  the  special  tax  levy  shall  continue 
shall  not  exceed  five  years,  and  also  the  road  or  roads  to  be 
improved  must  be  designated  in  the  petition.  The  com- 
missioners may  also  receive  donations  in  money,  labor,  ma- 
terials or  other  valuable  things,  to  aid  in  the  construction 
of  said  road." 

It  will  be  observed  that  said  section  3  provides,  if  there 
be  a  majority  of  all  the  votes  cast  at  said  election  in  favor 
of  the  tax  that  then  it  shall  be  the  duty  of  the  commission- 
ers of  highways  of  the  township  "to  levy  a  tax  in  accord- 
ance with  said  vote,  and  certify  the  same  to  the  town  derk, 
*  *  *  who  shall  certify  the  amount  voted  to  the  county 
clerk."  It  seems,  therefore,  clear,  that  the  tax  to  be  levied 
by  the  commissioners  of  highways  and  certified  to  the  town 
clerk,  and  by  the  town  clerk  certified  to  the  county  clerk, 
is  the  amount  of  the  tax  voted,  which  in  this  case  was  a 
tax  of  thirty  cents  on  the  $100  valuation,  for  the  period  of 
three  years.  There  is  no  provision  in  the  statute  requiring 
the  commissioners  of  highways  to  make  a  tax  levy  in  each 
year  for  the  number  of  years  for  which  a  tax  is  authorized, 
or  that  a  tax  certificate  shall  be  made  by  the  commissioners 
of  highways  for  each  year  during  which  a  tax  is  authorized 
to  be  levied,  to  the  town  clerk,  or  the  town  clerk  to  make  a 
separate  certificate  for  each  year  to  the  county  clerk  of  the 
county  in  which  the  tax  is  levied.  We  think  it  apparent, 
therefore,  that  the  legislature  contemplated  that  one  tax 
levy  for  the  entire  tax  voted  should  be  made  and  certified 
by  the  commissioners  of  highways  to  the  town  clerk,  and 
that  one  certificate  be  made  of  such  tax  by  the  town  clerk 
for  the  entire  tax  levy,  and  that  annual  levies  and  certifi- 
cates are  not  contemplated  by  the  statute. 

Much  stress  in  the  argument  of  appellant  is  laid  upon 
the  words  found  in  section  3  of  the  statute,  to  the  effect 
that  the  county  clerk  shall  cause  said  tax  to  be  "extended 
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on  the  tax  books  for  the  current  year,"  True,  the  tax  levy 
and  the  certificate  of  the  levy  which  are  required  to  be  made 
by  the  commissioners  of  highways,  and  the  certificate  re- 
quired to  be  made  by  the  town  clerk,  are  the  basis  upon 
which  the  extension  of  the  tax  by  the  county  derk  is  to  be 
made.  The  tax  books,  however,  which  the  law  requires  the 
county  clerk  to  make,  are  made  annually,  and  necessarily 
the  tax  for  each  year  provided  by  the  vote  of  the  township 
would  have  to  be  extended  upon  the  tax  books  for  the  cur- 
rent year, — ^that  is,  the  year  in  which  the  amount  of  the 
tax  for  each  year  would  fall  due.  No  reason  appears,  how- 
ever, why  the  tax  levy,  or  the  certificate  of  the  commission- 
ers of  highways,  or  of  the  town  clerk,  should  cover  only 
the  taxes  which  fall  due  in  one  year.  The  statute  provid- 
ing for  the  levy  of  the  tax  should  have  a  reasonable  con- 
struction, and  we  can  discover  no  reason  why,  the  tax  levy 
of  thirty  cents  on  the  $ioo  valuation  having  been  voted  by 
said  township  to  be  raised  in  each  year  for  three  years  for 
the  construction  of  two  hard  roads,  the  tax  should  not  be 
levied  by  the  commissioners  of  highways  immediately  after 
the  tax  had  been  declared  carried  for  the  three  years  and 
certified  by  the  commissioners  of  highways  to  the  town 
clerk  and  in  turn  by  him  to  the  county  clerk,  and  thereafter 
the  portion  of  the  tax  which  is  due  in  each  year  extended  by 
the  county  clerk  upon  the  tax  books  for  the  year  in  which 
the  tax  falls  due,  rather  than  to  require  the  officers  of  the 
township  to  go  through  the  form  of  making  a  separate  tax 
levy  for  each  year  during  the  time  the  tax  is  to  run,  which 
would  seem  to  require  of  the  township  officers  the  doing  of 
a  useless  and  unnecessary  thing,  which  the  law  will  never 
be  presumed  to  require. 

We  therefore  conclude  that  the  county  court  did  not 
err  in  overruling  the  objections  filed  to  the  rendition  of 
judgment  by  the  appellant  for  the  tax  due  in  1907. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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WiLUAM  Ma^geri^Ein,  Appellant,  vs.  The  City  of  Chi- 
cago, Appellee. 

Opinion  Med  December  iSj  1908, 

1.  Pleading — when  an  original  count  is  superseded.  Where  an 
original  count  is  amended  by  a  count  which  is  complete  in  itself, 
and  which  does  not,  by  reference  or  otherwise,  make  the  original 
count,  or  any  part  tiiereof,  a  part  of  the  amended  count,  the  origi- 
nal count,  though  it  is  still  a  part  of  the  record,  is  superseded  by 
the  amended  count  and  is  no  longer  a  part  of  the  plaintiff's  aver- 
ments against  the  defendant 

2.  SAuz--when  plea  of  Statute  of  Limitations  should  not  be 
treated  as  filed  without  leave.  If,  when  a  plea  of  the  Statute  of 
Limitations  is  filed  to  an  amended  count,  no  objection  is  made  to 
its  remaining  on  file  or  that  it  was  filed  without  leave,  but  the 
plaintiff  demurs  to  the  plea  upon  the  ground  that  the  amended 
count  states  the  same  cause  of  action  as  the  original  count,  to 
which  the  general  issue  was  filed,  the  plea  should  not  be  treated 
as  filed  without  leave  though  the  court  sustains  the  demurrer. 

3.  Same — court  may  grant  leave  to  file  plea  of  Statute  of  Lim- 
itations though  general  issue  is  filed.  Although  a  plea  of  the  gen- 
eral issue  has  been  filed  to  the  declaration,  the  court  may,  in  its 
discretion,  grant  leave  to  the  defendant  to  file  a  plea  of  the  Stat- 
ute of  Limitations  after  the  trial  has  been  entered  upon. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — ^lieard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hoa  R.  W.  Cu^^ord,  Judge, 
presiding. 

On  July  12,  1907,  William  Maegerlein  recovered  a  judg- 
ment for  the  sum  of  $3990  in  the  circuit  court  of  Cook 
county  against  the  city  of  Chicago,  the  appellee,  for  dam- 
ages to  certain  personal  property  owned  by  Maegerlein,  al- 
leged to  have  been  caused  through  the  acts  of  the  appellee, 
which  resulted  in  a  diversion  of  the  surface  water  from 
Mary  street,  in  that  city,  to  and  upon  the  premises  of  Mae- 
gerlein and  under  a  building  there  owned  by  him  and  used 
for  manufacturing  and  storage  purposes.  The  judgment  of 
the  circuit  court  has  been  reversed  with  a  finding  of  facts 


Digitized  by  VjOOQ iC 


160  Maegebi^in  v.  City  of  Chicago.         Q37  E 

by  the  Appellate  Court  for  the  First  District  but  the  cause 
was  not  remanded,  and  to  review  that  judgment  Maeger- 
lein  has  prosecuted  this  appeal. 

The  suit  was  begun  October  27,  1903.  The  original 
declaration,  consisting  of  two  counts,  was  filed  on  Febru- 
ary 4,  1904,  and  alleged  only  damages  to  the  real  estate 
owned  by  appellant  on  account  of  the  obstruction  of  Mary 
street  in  front  of  his  premises  by  a  railway  embankment. 
To  this  the  city  pleaded  not  guilty.  On  March  12,  1907, 
appellant  filed  an  amended  declaration,  consisting  of  three 
counts.  The  first  and  second  were,  in  substance,  the  same 
as  the  counts  in  the  original  declaration,  and  the  third  al- 
leged that  the  plaintiff  was  the  owner  of  certain  lots ;  that 
prior  to  the  committing  of  the  grievances  thereinafter  set 
forth  said  Mary  street  in  front  of  said  premises  was  pro- 
vided with,  and  had  theretofore  been  provided  by  defend- 
ant with,  sewer  pipes,  catch-basins,  man-holes,  and  divers 
other  means  and  appliances  for  carrying  off  the  natural 
flow  of  water  upon  said  street  in  front  of  the  premises  of 
plaintiff,  and  that  by  means  of  such  connections  and  appli- 
ances the  flow  of  water  caused  by  rainfall  or  the  melting 
of  snow  and  other  causes  had  always  prior  to  that  time 
been  carried  off  and  adequately  disposed  of,  so  that  no  sur- 
face water  stood  in  the  street  or  overflowed  theref  rcwn,  or 
from  any  source,  onto  and  over  the  premises  of  [daintiff; 
that  defendant,  well  knowing  the  premises  but  regardless 
of  the  rights  of  plaintiff,  during  the  year  1906  wrongfully 
closed  and  obstructed  all  sewer  connections  in  front  of  the 
plaintiff's  premises,  whereby  the  natural  flow  of  water  which 
had  theretofore  been  drained  off  from  said  street  and  from 
adjoining  premises  was  interfered  with  and  prevented ;  that 
on  account  of  the  acts  charged,  rainwater  in  large  quanti- 
ties, which  ordinarily  flowed  into  said  sewers,  was  diverted 
from  its  natural  course  and  ran  and  flowed  in  a  different 
direction  and  over  and  upon  the  land  and  premises  of  the 
plaintiff  and  there  remained,  and  injured  large  quantities  of 
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an  article  of  commerce  owned  by  plaintiff  and  known  as 
"fill  hose,"  which  was  in  the  building  there  owned  by  the 
plaintiff. 

On  the  day  that  the  amended  declaration  was  filed  an 
order  was  entered  that  the  plea  of  the  general  issue  filed  by 
defendant  to  the  original  declaration  stand  as  pleaded  to 
the  amended  declaration.  On  April  24,  1907,  on  the  third 
day  of  the  trial,  the  appellant  amended  the  third  count  of 
the  amended  declaration,  and  thereby  that  count  was  made 
to  charge  that  the  wrong  was  done  by  the  city  in  1901,  and 
consisted  in  the  removal  of  catch-basins,  man-holes  and 
sewer  connections.  A  plea  of  the  five  year  Statute  of  Lim- 
itations was  interposed  by  the  defendant  to  this  count  as  so 
amended,  to  which  plea  appellant  filed  a  general  demurrer, 
which  was  sustained,  and  the  trial  proceeded. 

On  July  3,  1901,  the  employees  of  the  sewer  department 
of  the  city-  removed  two  catch-basins  and  the  sewer  con- 
nections in  Mary  street  in  front  of  appellant's  building  and 
nothing  to  take  their  places  as  drains  was  provided.  Fol- 
lowing this,  within  a  day  or  two,  several  railroad  companies 
using  rights  of  way  in  that  street  began  the  construction 
of  an  embankment  in  front  of  appellant's  premises  for  the 
purpose  of  elevating  their  tracks.  After  this  work  was 
beg^n  the  surface  water  from  the  street,  which  prior  to 
that  time  had  drained  off  through  the  catch-basins,  formed 
pools  in  the  street  immediately  in  front  of  appellant's  build- 
ing and  also  formed  pools  on  the  premises  of  the  appellant 
adjoining  his  building.  Appellant  was  engaged  in  this  build- 
ing in  the  business  of  making  "fill  hose"  from  the  esophagi 
of  cattle.  The  esophagi  were  treated  by  a  process  which 
fitted  them  to  be  used  in  the  brewing  business  for  conduct- 
ing beer  from  vats  to  kegs.  In  the  preparation  of  these 
articles  for  use  they  were  hung  up  to  cure  for  a  year  or 
more  in  the  building,  and  when  they  were  properly  pre- 
pared for  use  they  were  wrapped  and  packed  in  air-tight 
glass  jars  and  stored  away  in  the  basement  of  the  building 
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until  such  time  as  they  were  shipped  out  to  buyers.  Some 
time  after  the  removal  of  the  catch-basins  complaints  were 
received  by  appellant  from  customers  in  regard  to  the  con- 
dition of  the  goods  shipped  to  them  and  many  boxes  of  the 
goods  were  returned  to  him.  Upon  investigation  he  dis- 
covered that  under  the  floor  of  the  basement  of  the  build- 
ing there  was  a  pool  of  stagnant  water,  and  that  practically 
his  whole  stock  stored  in  the  basement  had  become  unfit  for 
use  and  worthless  because  of  dampness.  Thereupon  he  in- 
stituted this  action. 

The  finding  of  facts  made  by  the  Appellate  Court  was 
to  the  effect  that  the  wrongs  complained  of  by  the  third 
count,  both  as  originally  filed  and  as  amended,  were  all 
done  during  the  year  1901.  That  court  held  that  the  circuit 
court  erred  in  sustaining  the  demurrer  interposed  to  appel- 
lee's plea  of  the  Statute  of  Limitations,  and  it  is  insisted  by 
appellant  that  this  holding  of  the  Appellate  Court  is  wrong. 

Felsenthai,,  Foreman  &'  Beckwith,  for  appellant. 

Edward  J.  Brundage,  Corporation  Counsel,  Robert 
N.  Holt,  and  Emil  C.  Wetten,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

No  proof  was  offered  which  would  sustain  a  recovery 
under  the  first  or  second  count  of  the  declaration,  either  as 
originally  filed  or  as  amended.  In  fact,  those  counts  were 
abandoned  by  the  plaintiff  upon  the  trial.  The  third  count 
first  appears  in  the  case  as  a  count  in  the  amended  decla- 
ration filed  on  March  12,  1907,  and  it  is  now  conceded 
that  it  states  a  cause  of  action  other  and  different  from 
the  causes  of  action  stated  by  the  first  and  second  coimts, 
either  as  those  counts  were  originally  filed  or  as  they  were 
amended.  To  the  amended  declaration  so  filed  on  March  12 
it  was  ordered  that  the  plea  of  the  general  issue  which  had 
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been  filed  to  the  original  declaration  should  stand  as  pleaded 
to  the  declaration  as  amended.  The  plaintiff,  on  April  22, 
1907,  pursuant  to  leave  of  court,  amended  his  third  count 
by  filing  a  count  introduced  as  follows :  "And  now  comes 
the  plaintiff,  by  his  counsel,  and  amends  the  third  count  of 
the  declaration  heretofore  filed  by  him  so  as  to  read  as  fol- 
lows," and  then  follows  a  count  which  is  in  itself  complete. 
It  does  not,  by  reference  or  otherwise,  make  the  original 
third  count,  or  any  part  thereof,  a  part  of  the  amended 
count.  The  original  third  count,  while  still  a  part  of  the 
record  in  the  case,  was  withdrawn  and  superseded  by  the 
amended  third  count,  so  that  it  was  no  longer  a  part  of  the 
plaintiff's  averments  against  the  defendant,  i  Ency.  of  PI. 
&  Pr.  625 ;  Baker  v.  L.  &  N.  T.  Co.  106  Tenn.  490. 

It  appears  both  by  the  original  and  by  the  amended  third 
counts  that  the  alleged  wrong  or  wrongs  upon  which  those 
counts  were  founded  occurred  more  than  five  years  before 
the  fUing  of  the  original  third  count.  The  appellant,  in 
effect,  concedes  that  had  the  Statute  of  Limitations  been 
filed  to  the  original  third  count  it  would  have  presented  a 
defense  thereto,  but  insists  that  the  amended  third  count 
states  the  same  cause  of  action  as  the  original  third  count ; 
that  it  is  but  an  amplification  of  that  count,  and  that  the 
defendant  having  elected  to  file  the  general  issue  and  not 
to  file  a  plea  of  the  Statute  of  Limitations  to  the  original 
third  count,  thereby  waived  and  lost  its  right  to  fiile  the 
plea  of  the  Statute  of  Limitations  as  to  the  cause  of  action 
set  up  by  the  original  third  count.  The  cases  upon  which 
he  relies  are  cases  in  which  no  plea  of  the  Statute  of  Limi- 
tations was  ever  filed.  At  the  time  of  the  filing  of  the  plea 
of  the  Statute  of  Limitations  to  the  third  count  as  amended, 
the  court  might,  in  its  discretion,  have  given  leave  to  de- 
fendant, upon  application,  to  file  a  plea  of  the  Statute  of 
Limitations  to  the  original  third  count  had  no  amendment 
thereto  been  made.  When  the  plea  of  the  statute  was  in- 
terposed to  the  third  count  as  amended,  no  motion  to  strike 
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it  from  the  files  was  made  and  no  objection  was  taken  to 
it  on  the  ground  that  it  had  been  filed  without  leave.  On 
the  contrary,  plaintiff  demurred  to  it  for  the  reason  "that 
said  third  count,  as  amended,  of  the  plaintiff's  declaration 
is  the  same  cause  of  action  as  originally  filed  by  the  said 
plaintiff  and  not  a  different  cause  of  action,"  and  that  de- 
murrer the  court  sustained.  We  think  that  upon  the  record 
made  herein  it  should  not  now  be  said  that  this  plea  was 
filed  without  leave  of  court, — this  on  appellant's  theory  that 
the  cause  of  action  stated  in  the  third  amended  count  is  the 
same  cause  of  action  as  that  stated  in  the  third  original 
count.  If  the  cause  of  action  stated  in  the  third  amended 
count  was  not  the  same  as  that  stated  in  either  of  the  counts 
theretofore  filed,  defendant  unquestionably  had  the  right, 
without  leave,  to  interpose  the  plea  of  the  statute.  That 
plea  presented  to  the  third  amended  count  a  perfect  defense. 

It  is  not  urged  that  the  Appellate  Court  should  have  re- 
manded the  case  if  it  was  correct  in  holding  that  the  de- 
murrer to  the  plea  of  the  Statute  of  Limitations  should  have 
been  overruled. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel,  J.  August  Horberg,  County  Treasurer, 
Appellant,  vs.  Hattie  N.  Waite,  Appellee. 

Opinion  filed  December  15,  ipo8, 

1.  Appeals  and  brrors — when  sufficiency  of  evidence  cannot  be 
inquired  into.  The  sufficiency  of  the  evidence  to  support  the  judg- 
ment of  the  county  court  in  sustaining  objections  to  an  application 
for  judgment  and  order  of  sale  for  taxes  cannot  be  inquired  into 
by  the  Supreme  Court  where  no  exception  is  preserved  to  the  find- 
ing and  judgment  of  the  court. 

2.  Same — when  ruUngs  on  admission  of  evidence  are  open  to 
review.  On  appeal  from  a  judgment  sustaining  objections  to  an 
application  for  jud^ent  and  order  of  sale  for  taxes,  if  exceptions 
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to  the  admission  of  evidence  are  preserved  in  the  bill  of  exceptions 
the  rulings  of  the  court  in  admitting  evidence,  so  far  as  they  are 
assigned  for  error,  are  properly  preserved  for  review  though  no 
exception  was  preserved  to  the  finding  and  judgment  of  the  court. 

3.  Evidence — when  it  is  not  error  to  admit  order  of  drainage 
commissioners  confirming  classification.  In  support  of  an  objection 
that  a  drainage  classification  was  confirmed  without  notice  to  the 
objector,  it  is  not  error  to  admit  in  evidence  the  order  of  the  com- 
missioners confirming  the  classification  and  containing  a  recital  of 
the  notice  given  on  the  hearing  of  the  classification,  where  the  ob- 
jection to  its  admission  is  general  and  not  upon  the  ground  that 
the  order  was  secondary  evidence  and  that  the  notice  itself  should 
have  been  offered. 

Appeal  from  the  County  Court  of  Henry  county;  the 
Hon.  A1.BERT  E.  Bergland,  Judge,  presiding. 

Henry  Waterman,  and  George  S.  Skinner,  for  ap- 
pellant 

George  W.  &  Joseph  L.  Shaw,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  judgement  of  the  county  court 
sustaining  objections  to  an  application  for  judgement  of  sale 
of  certain  real  estate  for  an  assessment  levied  thereon  by 
the  commissioners  of  Green  River  Special  Drainage  Dis- 
trict. The  district  was  organized  under  the  Farm  Drain- 
age act  Five  objections  were  filed  to  the  assessment,  of 
which  the  second  was  overruled  and  the  other  four  were 
sustained.  The  first  of  these  was,  that  due  notice  was  not 
given  to  the  objector  of  the  hearing  by  the  commissioners 
of  objections  to  the  classification  of  her  lands.  No  excep- 
tion is  preserved  to  the  finding  and  judgment  of  the  court. 
The  sufficiency  of  the  evidence  to  support  the  judgment  can 
not,  therefore,  be  inquired  into.  Climax  Tag  Co,  v.  Amer- 
ican Tag  Co.  234  111.  179;  People  v.  O'Gara  Coal  Co,  231 
id,  172. 
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The  assignments  of  error  question  the  action  of  the 
county  court  in  sustaining  the  first,  fourth  and  fifth  objec- 
tions and  in  admitting  improper  evidence  in  support  of  the 
fourth  objection.  The  only  exceptions  preserved  in  the  bill 
of  exceptions  are  to  the  admission  of  evidence.  The  rul- 
ings of  the  court  on  the  admission  of  evidence  are  therefore 
properly  preserved  for  review  so  far  as  they  have  been  as- 
signed for  error.  Climax  Tag  Co,  v.  American  Tag  Co. 
supra. 

No  assignment  of  error  is  made  as  to  the  admission  of 
evidence,  except  evidence  admitted  in  support  of  the  fourth 
objection.  In  his  reply  brief,  however,  the  appellant  says : 
"While  the  first  objection  presented  a  proper  question  of 
fact  for  the  consideration  of  the  court,  no  competent  evi- 
dence was  introduced  in  support  of  the  same.  The  order 
of  the  commissioners  correcting  and  confirming  the  classi- 
fication, containing  a  recital  of  the  notice  given  of  the  hear- 
ing on  the  classification,  was  admitted  in  evidence  over 
objections  and  an, exception  duly  noted.  This  evidence  was 
not  competent.  The  notice  itself  should  have  been  offered." 
No  objection  was  made  to  the  admission  of  the  order  of 
confirmation  on  the  ground  that  it  was  secondary  evidence. 
The  objection  was  general,  and  it  was  not  error  to  overrule 
it.  No  other  exception  is  preserved  in  connection  with  the 
first  objection.  Whether  the  court  erred  in  sustaining  it 
depends  upon  an  examination  of  the  evidence,  and  the  ab- 
sence of  an  exception  to  the  finding  and  judgment  of  the 
court  precludes  such  examination.  No  error  is  shown  in 
sustaining  the  first  objection.  It  is  unnecessary  to  inquire 
into  the  others. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Aaron  Thomas  et  al.  Appellants,  vs.  Joseph  Olenick, 

Appellee. 

Opinion  Hied  December  15,  ipo8, 

1.  Forcible  detainer— *^e  title  cannot  be  inquired  into  for  any 
purpose.  In  an  action  of  forcible  detainer  the  title  to  the  prem- 
ises cannot  be  inquired  into  for  any  purpose,  and  in  such  a  pro- 
ceeding by  heirs  of  the  deceased  lessor  the  lessee  cannot  litigate 
the  question  of  the  validity  of  the  lessor's  alleged  will  under  which 
some  person  other  than  the  plaintiffs  claims  the  property. 

2.  Appeals  and  errors — when  a  freehold  is  not  involved.  No 
freehold  is  involved  on  appeal  from  a  judgment  in  a  forcible  de- 
tainer proceeding  by  heirs  of  the  deceased  lessor  against  the  les- 
see for  breach  of  covenants  in  the  lease,  even  though  the  lessor  is 
claimed  to  have  devised  the  property  to  other  persons  than  plain- 
tiffs, since  the  statute  gives  the  heirs  and  personal  representatives 
of  the  deceased  lessor  the  right  of  action  on  the  lease  and  the  ques- 
tion of  title  is  not  involved  in  the  proceeding. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — ^heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  Mancha  Brugge- 
MEYER,  Judge,  presiding. 

J.  Marion  Mii^ler,  and  John  M.  Humphrey,  for  ap- 
pellants. 

Ernest  B.  Cresap,  and  Frank  H.  Graham,  for  ap- 
pellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Aaron  Thomas  and  others,  claiming  to  be  the  legal 
heirs  of  Jane  Ottman,  brought  an  action  of  forcible  de- 
tainer against  Joseph  Olenick  in  the  municipal  court  of  Chi- 
cago to  recover  the  possession  of  certain  premises  in  the 
possession  of  Joseph  Olenick  under  a  lease  executed  to  him 
by  Jane  Ottman  in  her  lifetime.  The  ground  upon  which 
the  action  is  based  was  a  breach  of  the  lease  by  failure  to 
pay,  after  demand  in  writing,  $60  rents  upon  the  premises. 
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Judgment  having  gone  against  the  defendant,  an  appeal  was 
taken  by  him  to  the  Appellate  Court  for  the  First  District, 
where  the  judgment  of  the  municipal  court  was  reversed 
but  the  cause  was  not  remanded.  From  this  judgment  of 
reversal  plaintiffs  below  have  appealed  to  this  court. 

Appellee  has  entered  a  motion  in  this  court  to  dismiss 
the  appeal  for  want  of  jurisdiction,  and  that  motion  has 
been  taken  with  the  case.  There  is  here  no  certificate  of 
importance  and  the  amount  involved  is  less  than  $1000. 

Jane  Ottman,  the  lessor,  was  at  the  time  of  her  death 
the  owner  of  the  premises  involved.  She  left  a  writing  pur- 
porting to  be  her  last  will  and  testament,  by  which  the 
premises  involved  were  devised  to  one  John  T.  Schofield. 
The  validity  of  the  will  of  the  lessor  is  disputed  by  appel- 
lants, and  litigation  is  pending  between  the  heirs  and  devi- 
see to  determine  the  validity  of  the  will.  If  the  will  shall 
be  sustained  it  will  relate  back  to  the  time  of  the  death  of 
the  lessor,  and  Schofield,  as  devisee,  will  succeed  to  the 
premises  involved,  together  with  the  rents,  issues  and  profits 
thereof.  On  the  other  hand,  if  the  will  is  found  to  be  in- 
valid, then  the  premises  will  descend  to  the  heirs  of  the 
lessor  and  the  devisees  will  have  no  interest  in  the  premises. 

Assuming  that  the  court  in  this  action  will  determine 
the  conflicting  claims  of  the  heirs  and  devisees  to  the  prem- 
ises involved,  appellants  contend  that  there  is  a  freehold  in- 
volved, and  that  therefore  this  court  has  jurisdiction  of  this 
appeal.  This  is  a  misapprehension  as  to  the  law  applicable 
to  actions  of  forcible  detainer.  In  actions  of  forcible  de- 
tainer the  title  to  the  premises  cannot  be  inquired  into  for 
any  purpose.  (Johnson  v.  Baker,  38  111.  98;  HuftcUin  v. 
Misner,  70  id.  205;  McGuirk  v.  Burry,  93  id.  118;  Kepley 
V.  Luke,  106  id.  395;  McDole  v.  Shepardson,  156  id.  383; 
Moore  v.  Richardson,  197  id.  437.)  Upon  the  death  of  the 
lessor,  under  the  express  provisions  of  section  14  of  chap- 
ter 80  of  Kurd's  Revised  Statutes  of  1905,  the  right  of 
action  on  the  lease  survives  to  "the  heirs  and  personal  rep- 
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resentatives  of  the  kssor."  Assuming  that  appellants  are 
the  legal  heirs  of  the  lessor  and  that  they  were  entitled  to 
r^ain  possession  of  the  demised  premises  for  a  breach  of 
the  conditions  of  the  lease,  the  lessee  could  not  be  permit- 
ted in  this  action  to  litigate  the  question  as  to  the  validity 
of  the  will,  under  which  some  one  else  claimed  the  prem- 
ises. This  is  apparently  the  theory  upon  which  appellants 
brought  this  suit,  from  which  it  is  very  clear  that  no  free- 
hold could  in  any  view  be  involved. 

The  motion  to  dismiss  the  appeal  will  be  sustained. 

Appeal  dismissed. 


The  People  ex  rel.  Casper  G.  Hanawalt,  Plaintiff  in  Er- 
ror, vs.  May  Small  et  al.  Defendants  in  Error. 

Opinion  Hied  December  ij,  ipo8. 

I.  Parent  and  child — when  the  mother  has  right  to  appoint 
a  guardian  by  will.  A  decree  of  divorce  for  the  husband's  fault, 
awarding  to  the  mother  absolutely  the  custody  of  children,  nulli- 
fies the  rule  of  the  common  law,  takes  from  the  father  all  author- 
ity over  the  children  and  confers  entire  control  upon  the  mother, 
who  may  thereafter,  under  section  5  of  the  Guardian  and  Ward 
act,  dispose  of  their  custody  and  tuition  by  wilL  {IVilkinson  v. 
Deming,  80  111.  342,  adhered  to.) 

2-  Same — amendment  of  ipoi  does  not  affect  right  of  testa- 
mentary disposition  of  custody  of  children.  The  amendment  of 
1901  to  section  4  of  the  Guardian  and  Ward  act,  in  which  the  par- 
ents of  a  minor  are  declared  to  have  equal  powers,  rights  .and 
duties  concerning  minor  children,  does  not  affect,  substantially,  the 
right  of  testamentary  disposition,  by  the  mother,  of  the  custody 
and  tuition  of  minor  children  awarded  to  her  by  a  decree  of  di- 
vorce for  the  husband's  fault. 

3.  Same — divorce  decree  cannot  be  modified  in  habeas  corpus 
proceeding.  A  divorce  decree,  awarding  the  custody  of  the  child 
to  the  mother,  cannot  be  modified  in  a  habeas  corpus  proceeding 
by  the  father  to  recover  the  custody  of  the  child  from  the  guard- 
ian appointed  by  the  mother's  will,  and  if  any  circumstances  exist 
which  may  be  ground  for  modifying  the  decree  they  must  be  pre- 
sented to  the  court  by  which  the  decree  was  rendered. 


Digitized  by  VjOOQ iC 


170  The  People  v.  Small.  BtT  OL 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Grundy  county ;  the  Hon.  Edgar  EldrEdge, 
Judge,  presiding. 

J.  W.  Rausch,  for  plaintiff  in  error : 

On  the  death  of  the  parent  to  whom  the  child  was 
awarded  the  other  parent  ordinarily  succeeds  to  the  right  of 
custody.  14  Cyc.  809;  Schammel  v.  Schantmel,  105  Cal. 
258;  In  re  Blackburn,  41  Mo.  App.  622;  In  re  Neff,  20 
Wash.  652;  Matter  of  Robinson,  17  Abb.  Pr.  399;  Tay- 
lor V.  Jeter,  33  Ga.  195 ;  Bonnett  v.  Bonnett,  61  Iowa,  198; 
Wilcox  V.  Wilcox,  14  N.  Y.  575;  Barney  v.  Barney,  14 
Iowa,  189. 

The  attempted  testamentary  disposition  of  the  child, 
Maude,  by  her  mother,  is  absolutely  void  as  against  the 
father.  McKinney  v.  Noble,  38  Tex.  195 ;  Cook  v.  Bebee, 
24  Tex.  278 ;  Hernandez  v.  Thomas,  50  Fla.  522 ;  7  Am. 
&  Eng.  Ann.  Cas.  446,  and  notes,  450;  In  re  Schmidt,  84 
N.  Y.  Sup.  201;  In  re  Alexandre,  35  id.  658;  People  v. 
Boice,  39  Barb.  307;  Taylor  v.  Jeter,  33  Ga.  195;  Peo- 
ple V.  Brugman,  38  N.  Y.  Supp.  193 ;  String  fellow  v.  Som- 
erville,  95  Va.  701 ;  In  re  Neff,  20  Wash.  652. 

The  case  of  Wilkinson  v.  Deming,  80  111.  342,  is  based 
upon  section  17  of  the  statute  of  1845,  ^tnd  has  no  per- 
suasive value  in  the  determination  of  this  case. 

C.  F.  Hanson,  for  defendants  in  error: 

In  disposing  of  the  custody  of  children  the  primary  ob- 
ject should  be  the  good  of  the  children.  Hewett  v.  Long, 
76  111.  399. 

Under  our  statute  the  paramount  right  of  the  father  to 
the  children  will  not  be  recognized  where  a  divorce  has  been 
granted  for  his  misconduct.     Miner  v.  Miner,  xi  111.  44. 

A  decree  of  divorce  being  granted  for  the  fault  of  the 
husband  and  giving  the  custody  absolutely  to  the  mother. 
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takes  away,  ipso  facto,  all  control  of  the  father  over  the 
child  until  it  is  restored  by  the  action  of  the  proper  court. 
Wilkinson  v.  Denting,  80  111.  342. 

The  parent  has  the  superior  right  to  the  child,  but  the 
superior  right  of  the  parent  must  yield  to  the  best  interests 
of  the  child.    Cormack  v.  Marshall,  211  111.  527. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment 
of  the  Appellate  Court  which  affirmed  a  judgment  of  the 
circuit  court  of  Grundy  county  upon  a  writ  of  habeas  cor- 
pus remanding  Maude  M.  Hanawalt,  a  girl  twelve  years 
old,  to  the  custody  of  May  Small,  her  maternal  grand- 
mother. The  petitioner  for  the  writ  was  Casper  G.  Hana- 
walt, the  father  of  Maude.  He  was  married  to  Myrtle  M. 
Small,  the  daughter  of  the  respondents,  D.  S.  Small  and 
May  Small,  on  November  26,  1893,  and  Maude  is  the 
daughter  of  that  marriage.  His  wife  procured  a  divorce 
from  him  on  March  16,  1900,  on  the  ground  of  extreme 
and  repeated  cruelty.  By  the  decree  she  was  awarded  $15 
per  month  alimony  and  the  custody  of  the  child,  except  that 
the  father  might  have  her  for  thirty  days  beginning  June  15, 
and  thirty  days  beginning  November  15,  in  each  year.  In 
October,  1901,  the  decree  was  modified  by  giving  the  ex- 
clusive custody  of  the  child  to  the  mother,  subject  to  the 
father's  right  to  visit  her  on  the  first  and  second  days  of 
each  month  at  the  mother's  home.  On  July  2,  1907,  Mrs. 
Hanawalt  died,  leaving  a  will,  which  was  admitted  to  pro- 
bate, giving  all  her  property  to  her  mother  and  appointing 
her  mother  guardian  of  the  child.  The  father  then  claimed 
the  right  to  the  custody  of  the  child's  person  and  demanded 
to  be  allowed  to  direct  her  education,  and,  this  claim  being 
disputed,  he  applied  for  a  writ  of  habeas  corpus  to  obtain 
possession  of  his  daughter. 

In  Wilkinson  v.  Denting,  80  111.  342,  it  was  held  that 
a  decree  of  divorce  for  the  husband's  fault,  awarding  to  the 
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mother  absolutely  the  custody  of  children,  nullifies  the  rule 
of  the  common  law,  takes  from  the  father  all  authority  over 
the  children  and  confers  entire  control  upon  the  mother, 
who  may  thereafter,  by  virtue  of  the  statute,  dispose  of 
their  custody  and  tuition  by  her  will.  The  statute  in  force 
when  that  decree  was  rendered  was  chapter  47  of  the  Re- 
vised Statutes  of  1845,  ^^^  some  changes  have  been  made 
in  the  provisions  on  this  subject  by  the  statute  now  in  force, 
(Rev.  Stat.  chap.  64,  sees.  4,  5,)  but  they  are  not  regarded 
as  affecting  substantially  the  right  of  testamentary  disposi- 
tion in  such  case.  The  parents  of  a  minor  are  declared  to 
have  equal  powers,  rights  and  duties  concerning  the  minor. 
These  powers,  rights  and  duties  are,  however,  subject  to 
the  jurisdiction  of  a  court  of  chancery  in  a  proper  case, 
and,  after  a  decree,  are  such  as  the  decree  provides. 

Our  attention  has  been  called  to  various  decisions  of  the 
courts  of  other  States  holding  that  a  divorced  wife  to  whom 
the  custody  of  children  has  been  given  cannot  make  a  tes- 
tamentary disposition  of  their  custody.  The  power  to  ap- 
point a  testamentary  guardian  of  an  infant  did  not  exist  at 
common  law,  and  in  some  of  the  States  whose  decisions  are 
cited  no  statute  has  conferred  that  power  on  the  mother; 
in  others,  the  statute  giving  the  right  differs  from  ours.  In 
any  event,  we  are  not  inclined  to  depart  from  the  construc- 
tion given  the  statute  in  Wilkinson  v.  Denting,  supra. 

The  decree,  until  modified,  is  conclusive  as  between  the 
husband  and  wife  and  their  representatives.  Circumstances, 
if  any  exist,  which  might  move  the  court  to  modify  the  de- 
cree cannot  be  considered  in  this  proceeding  but  should  be 
presented  to  the  court  by  which  that  decree  was  rendered. 

The  order  of  the  circuit  court  was  right,  and  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Ii^linois,  Defendant  in  Er- 
ror, vs.  Horace  Argo,  Plaintiff  in  Error. 

Opinion  Hied  December  15,  ipo8. 

1.  CoNSTiTUTiONAt  tAW — a  grand  jury  investigation  is  a  crim- 
inal case  within  meaning  of  section  10  of  Bill  of  Rights.  An  in- 
quisition before  the  grand  jury  is  a  "criminal  case"  within  the 
meaning  of  section  10  of  the  Bill  of  Rights,  providing  that  no  per- 
son shall  be  compelled  in  any  criminal  case  to  give  evidence  against 
himself. 

2.  SamB — an  immunity  order  must  be  as  ample  as  the  privilege 
surrendered.  Statutes  empowering  courts  to  enter  orders  granting 
to  a  witness  before  a  grand  jury  immunity  from  criminal  prosecu- 
tion if  he  gives  testimony  tending  to  incriminate  himself  have  gen- 
erally been  held  to  be  constitutional,  but  in  enforcing  them  the 
court  must  see  that  the  immunity  granted  is  as  broad  as  the  con- 
stitutional privilege  surrendered  by  the  witness. 

3.  Criminal  law — statute  relating  to  immunity  orders  relates 
to  bribery  cases,  only.  Section  35  of  division  i  of  the  Criminal 
Code,  providing  that  whenever,  in  any  investigation  before  the 
grand  jury  or  the  trial  of  any  person  charged  with  any  offense 
mentioned  in  "any  of  the  four  preceding  sections,"  it  appears  that 
the  testimony  of  any  witness  other  than  the  person  charged  with 
the  offense  is  necessary  and  that  his  testimony  will  tend  to  crim- 
inate himself,  the  court  may  enter  an  order  granting  him  immunity 
from  prosecution,  etc.,  relates  only  to  the  offenses  of  bribery  de- 
scribed in  the  four  preceding  sections. 

4.  Same — when  witness  may  decline  to  testify  under  immunity 
order.  An  immunity  order  issued  under  section  35  of  division  i  of 
the  Criminal  Code  to  compel  a  witness  to  testify  in  a  grand  jury 
investigation  does  not  compel  the  witness  to  answer  questions  tend- 
ing to  show  his  connection  with  offenses  other  than  bribery,  and 
he  may,  without  being  in  contempt  of  court,  refuse  to  answer  such 
questions,  even  though  the  answers  might  also  tend  to  prove  the 
offense  of  bribery. 

5.  Same — effect  where  the  charge  of  bribery  is  connected  with 
gambling  or  gaming.  The  fact  that  the  charge  of  bribery  under 
investigation  is  connected  with  the  offense  of  gambling  and  keep- 
ing gambling  houses  affords  no  justification  for  compelling  a  wit- 
ness to  make  disclosures  which  tend  to  expose  him  to  prosecutions 
for  gambling  and  keeping  gambling  houses,  even  though  an  immu- 
nity order  has  been  issued  under  section  35  of  division  I  of  the 
Criminal  Code, 
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Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  writ  of  error  to  the 
Criminal  Court  of  Cook  county;  the  Hon.  A.  H.  Chet- 
LAiN,  Judge,  presiding. 

Edward  H.  Morris,  for  plaintiff  in  error: 

A  person  is  not  in  contempt  for  refusing  to  obey  an  or- 
der which  the  court  had  no  authority  to  make.  Lester  v. 
People,  150  111.  408;  Dinsmoor  v.  Bressler,  164  id.  211; 
Keenan  v.  People,  58  111.  App.  241. 

If  the  affidavit  or  petition  for  the  order  does  not  show 
a  case  which  gives  the  court  jurisdiction  to  enter  the  order 
such  order  is  void,  and  it  is  not  contempt  to  disobey  it. 
In  re  Hall,  10  Mich.  208 ;  Dinsmoor  v.  Bressler,  164  111.  211, 

Before  a  court  can  enter  an  order  releasing  a  witness 
from  liability  to  prosecution  and  directing  him  to  answer 
questions  that  may  criminate  him,  it  must  appear  to  the 
court  that  a  charge  of  bribery  is  being  investigated  by  the 
grand  jury, — that  the  charge  is  not  against  the  witness. 
Crim.  Code,  chap.  38,  div.  i,  sec.  35,  par.  69. 

In  the  absence  of  a  statute  granting  immunity  or  giving 
the  court  power  to  do  so,  a  promise  of  immunity  or  order 
granting  the  same  could  not  be  pleaded  in  bar  of  any  other 
prosecution.  The  right  to  grant  immunity  is  purely  statu- 
tory.   12  Cyc.  162;  Midler  v.  State,  79  Tenn.  18. 

Where  a  proceeding  is  authorized  solely  by  the  statute, 
such  statute  must  be  complied  with  before  the  court  has  ju- 
risdiction to  act.  Nothing  is  presumed  in  favor  of  the  ju- 
risdiction of  the  court — ^the  jurisdiction  must  affirmatively 
appear  from  the  record.  Railroad  Co.  v.  Hasenwinkle,  232 
111.  224;  Railway  Co,  v.  Gait,  133  id.  657;  Firebaugh  v. 
Hall,  63  id.  81 ;  Munroe  v.  People,  102  id.  406;  Dinsmoor 
v.  Bressler,  164  id.  211 ;  In  re  Peck,  53  L.  R.  A.  888;  Per- 
raria  v.  Vasconcelles,  23  111.  456. 

A  witness  is  not  bound  to  answer  any  question  that  wiU 
tend  to  criminate  him  or  subject  or  expose  him  to  a  fine, 
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penalty  or  forfeiture.  Minter  v.  People,  139  111.  363 ;  Sam- 
uel V.  People,  164  id.  379;  United  States  v.  James,  60  Fed. 
Rep.  257;  Counselman  v.  Hitchcock,  142  U.  S.  547;  Gad- 
sen  V.  Woodward,  103  N.  Y.  242;  People  v.  0' Brine,  176 
id.  253 ;  Zriy/^f  v.  Boker,  6  Blackf .  439 ;  People  v.  Rector, 
19  Wend.  569;  Poindexter  v.  Davis,  6  Gratt.  481 ;  Lang- 
Aom^  V.  Commomvealth,  76  Va.  1012;  Johnson  v.  Donald- 
son, 18  Blatchf.  287;  /n  r^  Nickell,  47  Kan.  734;  Northrop 
V.  Hatch,  6  Conn.  361 ;  Kempshall  v.  Burns,  24  Wend.  360; 
Livingston  v.  Harris,  3  Paige,  534;  5*tof^  v.  Bilansky,  3 
Minn.  246. 

An  order  of  court  or  statute  undertaking  to  grant  im- 
munity to  a  witness  must  be  as  full  and  complete  as  his 
silence  and  protect  him  as  fully  from  all  penalties  and  for- 
feitures in  both  civil  and  criminal  suits,  otherwise  he  is  not 
bound  to  answer.  Lamson  v.  Boyden,  160  111.  613;  Coun- 
selman v..  Hitchcock,  142  U.  S.  547;  Samuel  v.  People, 
164  111.  379;  United  States  v.  James,  60  Fed.  Rep.  257; 
Bank  V.  Henry,  2  Denio,  155. 

W.  H.  Stead,  Attorney  General,  and  John  J.  Healy, 
State's  Attorney,  (Hob art  P.  Young,  of  counsel,)  for  the 
People : 

The  order  of  immunity  entered  on  October  2,  1907,  is 
as  broad  as  the  constitutional  provision  that  no  person  shall 
be  compelled  in  any  criminal  case  to  give  evidence  against 
himself.  Johnson  v.  McGregor,  157  111.  350;  Robson  v. 
Doyle,  191  id.  566;  Boyd  v.  United  States,  116  U.  S.  746; 
Lamson  v.  Boyden,  160  111.  613;  Brown  v.  Walker,  161 
U.  S.  591;  Counselman  v.  Hitchcock,  102  id.  547;  People 
V.  Foundry,  201  111.  236;  Bx  parte  Cohen,  104  Cal.  524; 
Coffey  v.  United  States,  116  U.  S.  436;  Kurd's  Stat.  1905, 
chap.  38,  sec  35. 

The  court  had  jurisdiction  to  enter  the  order  of  im- 
munity. 23  Cyc.  1055,  1059;  McKenzie  v.  Donnell,  151 
Mo.  431 ;  State  v.  Brandhorst,  156  id.  457;  Smith  v.  State, 
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S  Tex.  578;  Branch  v.  Griffin,  99  N.  C.  173;  Orleans  v. 
Piatt,  99  U.  S.  676 ;  Wishard  v.  Biddle,  64  lov/a,  526 ;  Leo- 
pold V.  People,  140  111.  552;  Railroad  Co.  v.  Johnson,  35 
N.  J.  Eq.  425;  Mayor  v.  Conover,  5  Abb.  Pr.  251;  T(?/- 
wa«  V.  Jones,  114  111.  147. 

In  a  contempt  case  the  offender  may  be  punished  by  im- 
prisonment in  jail  or  by  fine,  or  both.  Leopold  v.  People, 
140  III.  552;  French  v.  Bank,  79  111.  App.  110. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  sued  out  of  this  court  by  Horace 
Argo  to  the  Branch  Appellate  Court  for  the  First  District 
to  bring  up  for  review  the  record  of  a  judgment  affirming 
the  conviction  of  plaintiff  in  error  on  a  charge  of  contempt 
of  court  in  refusing  to  answer  certain  questions  propounded 
to  him  by  the  grand  jury  of  Cook  county. 

The  plaintiff  in  error  was  regularly  brought  before  the 
grand  jury  as  a  witness,  and  upon  being  interrogated  he  re- 
fused to  answer,  on  the  ground  that  his  answers  might  tend 
to  incriminate  him  by  furnishing  evidence  connecting  him 
with  gambling  and  keeping  common  gaming  houses,  and 
subjecting  him  to  divers  pains  and  penalties,  both  by  direct 
prosecution  by  the  People  and  by  prosecution  for  penalties 
and  forfeitures  by  individuals.  Upon  refusal  of  plaintiff  in 
error  to  answer  the  questions  propounded  by  the  grand  jury 
the  State's  attorney  presented  a  petition  to  the  criminal 
court  praying  that  the  court  should  make  an  order,  under 
paragraph  69,  division  i,  of  chapter  38,  of  Starr  &  Curtis' 
Revised  Statutes  of  Illinois,  releasing  plaintiff  in  error  from 
all  liability  to  be  prosecuted  or  punished  on  account  of  any 
matter  to  which  he  should  be  required  to  testify  before  the 
grand  jury.  Upon  a  hearing  of  the  petition,  and  over  the 
objection  and  exception  of  plaintiff  in  error,  the  court  en- 
tered an  order  of  record,  the  substance  of  which  is  that  it 
was  "ordered,  adjudged  and  decreed  by  the  said  court  that 
the  said  Horace  Argo  be  and  is  hereby  released  from  all 
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liability  to  be  prosecuted  or  punished  on  account  of  any 
matter  to  which  he  may  be  required  to  testify  before  the 
grand  jury  aforesaid,  in  said  investigation  and  inquiry  of 
said  charge  of  bribery."  The  court  then  entered  a  rule  re- 
quiring the  plaintiff  in  error  to  testify  before  the  said  grand 
jury  and  to  answer  all  questions  that  might  be  put  to  him 
by  the  grand  jury  in  the  course  of  the  inquiry  and  investi- 
gation on  the  charge  of  bribery.  The  plaintiff  in  error  was 
again  interrogated  by  the  grand  jury,  and  refused,  for  the 
reasons  above  stated,  to  answer  certain  questions  then  pro- 
pounded to  him.  Thereupon  the  State's  attorney  filed  an 
information  charging  the  plaintiff  in  error  with  contempt  of 
court  in  refusing  to  answer  a  large  number  of  questions  be- 
fore the  grand  jury.  A  list  of  the  questions  which  plaintiff 
in  error  refused  to  answer  was  filed  with  the  information 
and  made  a  part  thereof.  Upon  a  rule  to  show  cause  why 
he  should  not  be  attached  for  contempt  the  plaintiff  in  error 
answered  the  information,  in  which  he  again  claimed  his 
privilege,  and  charged. that  the  order  of  the  court  granting 
him  immunity  was  not  sufficient  to  protect  him  from  prose- 
cutions and  suits  that  might  be  instituted  for  the  recovery 
of  penalties  under  the  statute  in  regard  to  gaming  and  keep- 
ing gaming  houses.  Thereupon  the  court  imposed  a  fine  of 
$500  upon  the  plaintiff  in  error  and  sentenced  him  to  six 
months'  imprisonment  in  the  county  jail,  and  it  is  the  al- 
leged errors  in  this  judgment  that  are  brought  into  review 
in  this  court 

The  list  of  questions  propounded  to  plaintiff  in  error  is 
too  long  to  reproduce.  We  have  therefore  selected  a  few, 
which  will  serve  to  show  the  general  character  of  all  of  them. 

The  grand  jury  -were  investigating  a  charge  against 
Mont  Tennes  and  others  of  bribery.  Some  of  the  ques- 
tions put  to  plaintiff  in  error  are  the  following:  Q.  Are 
you  employed  by  Mont  Tennes? — Q.  Do  you  know  any- 
thing about  the  existence  of  gambling  or  book  making  in 
Chicago? — Q.  Did  you  ever  talk  with  anybody  in  the  city 
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of  Chicago  about  the  opening  up  or  operating  of  pool 
rooms  ? — Q.  Did  you  have  anything  to  do  with  the  operat- 
ing of  the  City  of  Traverse  f— 4^.  Did  you  at  various  times 
have  discussions  with  different  individuals  with  reference 
to  payment  of  money  for  police  protection? — Q.  Did  you 
have  anything  to  do  with  the  money  that  was  received 
from  the  operation  of  the  City  of  Trceuerset — Q.  Did  you 
have  anything  to  do  with  the  distribution  or  paying  out  of 
money  that  was  received  by  that  boat? — Q.  Did  you  ever 
hear  that  any  money  received  from  the  operation  of  that 
boat  had  been  paid  for  police  protection  ? — Q.  Did  you  ever 
discuss  with  anybody  the  question  of  police  non-interfer- 
ence with  the  operation  of  the  boat  City  of  Traverse? — 
Q.  How  about  the  operation  of  any  other  pool  room  or 
gambling  game? — Q.  Are  you  working  for  Mont  Tennes? 
Q.  Are  you  interested  in  business  with  Mont  Tennes? — 
Q.  Have  you  ever  talked  with  anybody  over  the  telephone 
frwn  the  premises  where  it  is  currently  reported  that  a 
bomb  was  exploded  last  night, — the  railroad  depot  of  the 
Wisconsin  Central  railroad  at  Forest  Park  ? — Q.  Don't  you 
know,  as  a  matter  of  fact,  that  the  gambling  syndicate  had 
telephone  headquarters  in  that  depot  ? — Q.  And  that  all  rac- 
ing information  is  sent  out  from  that  depot  to  all  parts  of 
the  city  of  Chicago? — Q.  Are  you  familiar  with  the  prem- 
ises at  91  Washington  street? — Q.  Have  you  ever  been  in 
the  premises  at  949  Lincoln  avenue? — Q.  Are  you  familiar 
with  the  premises  on  Center  street,  at  No.  135? — Q.  Do 
you  know  that  Mont  Tennes  operates  a  pool  room  on  those 
premises? — Q.  Do  you  know  that  the  pool  rooms  on  these 
premises  were  protected?"  These  and  many  other  similar 
questions  were  propounded  to  plaintiff  in  error,  all  of  which 
he  declined  to  answer  on  the  ground  already  stated. 

By  the  fifth  amendment  to  the  constitution  of  the  United 
States,  and  a  like  provision  found  in  section  10  of  the  Bill 
of  Rights  of  our  own  constitution,  it  is  provided  that  no 
person  can  be  compelled  in  any  criminal  case  to  give  evi- 
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dence  against  himself.  Under  the  decisions  of  the  Supreme 
Court  of  the  United  States  and  of  this  State  an  inquisition 
before  the  grand  jury  is  "a  criminal  case,"  within  the  mean- 
ing of  these  constitutional  provisions.  (Minters  v.  People, 
139  111.  363;  Counselman  v.  Hitchcock,  142  U.  S.  547.) 
The  extent  of  the  privilege  guaranteed  to  a  citizen  under 
these  constitutional  provisions  has  received  the  considera- 
tion of  this  court,  and  the  rule  is  firmly  established  that 
if  the  proposed  evidence  has  a  tendency  to  incriminate  the 
witness  or  to  establish  a  link  in  a  chain  of  evidence  which 
may  lead  to  his  conviction,  or  if  the  proposed  evidence  will 
disclose  the  names  of  persons  upon  whose  testimony  the 
witness  might  be  convicted  of  a  criminal  offense  or  expose 
him  to  penalties  or  forfeitures,  he  cannot  be  compelled  to 
answer.  Mintcrs  v.  People,  supra;  Lamson  v.  Boy  den,  160 
111.  613;  Samuel  v.  People,  164  id.  379. 

It  is  conceded  in  the  case  at  bar  that  the  questions  pro- 
pounded to  plaintiff  in  error  might  have  a  direct  tendency 
to  convict  him  of  gambling  and  of  keeping  a  gambling 
house,  and  also  expose  him  to  penal  actions  provided  for 
by  paragraph  255  of  the  Criminal  Code,  in  relation  to  the 
recovery  of  treble  the  value  of  the  money,  goods  or  chat- 
tels which  may  have  been  won  by  plaintiff  in  error  or  by 
other  persons  while  gaming  in  a  common  gaming  house 
belonging  to  plaintiff  in  error;  but  it  is  contended  in  sup- 
port of  the  judgment  below,  that  the  immunity  order  entered 
by  the  criminal  court  of  Cook  county  affords  complete  pro- 
tection to  plaintiff  in  error  against  any  action  that  might 
be  brought  against  him,  either  criminal  or  penal.  Whether 
this  is  true  or  not  depends  upon  the  construction  of  the 
statute  under  which  the  court  assumed  to  enter  the  immu- 
nity order.  The  section  of  the  statute  under  >yhich  the  im- 
munity order  was  entered  reads  as  follows :  "Whenever,  in 
any  investigation  before  a  grand  jury,  or  the  trial  of  any 
person  charged  with  any  offense  mentioned  in  either  of  the 
four  preceding  sections,  it  shall  appear  to  the  court  that 
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another  person  than  the  one  charged  is  a  material  and  nec- 
essary witness  in  the  case,  and  that  his  testimony  would 
tend  to  criminate  himself,  the  court  may  cause  an  order  to 
be  entered  of  record  that  such  witness  be  released  from  all 
liability  to  be  prosecuted  or  punished  on  account  of  any 
matter  to  which  he  shall  be  required  to  testify;  and  upon 
each  order  being  entered,  such  witness  shall  be  compelled 
to  testify;  and  if  he  shall  testify,  such  order  shall  forever 
after  be  a  bar  to  any  indictment,  information  or  prosecution 
against  him  for  such  matter.  And  when  any  such  witness 
is  admitted  to  testify  on  the  trial,  and  does  so  testify,  the 
defendant  shall  also  at  his  own  request  be  deemed  a  com- 
petent witness,  but  his  neglect  or  refusal  to  testify  shall  not 
create  any  presumption  against  him,  nor  shall  the  court  per- 
mit any  reference  or  comment  to  be  made  to  or  upon  such 
neglect  or  refusal." 

The  ^^four  preceding  sections'*  referred  to  in  this  statute 
all  relate  to  the  offense  of  bribery.  Such  offense  cannot  be 
committed  without  the  participation  of  at  least  two  persons. 
The  giving  and  taking  of  bribes  is  made  criminal  by  these 
sections  of  the  statute.  In  view  of  the  great  difficulty  of 
securing  evidence  in  bribery  cases  the  legislature  has  passed 
the  section  of  the  statute  above  quoted,  authorizing  the  court 
to  enter  an  order  granting  complete  amnesty  to  either  party 
connected  with  such  offense,  and  then  to  compel  him  to  an- 
swer questions  which  otherwise  he  could  not  be  required  to 
answer.  It  was  never  contemplated  that  the  entry  of  an 
immunity  order  under  this  statute  would  wholly  deprive  a 
witness  of  his  constitutional  privilege  and  compel  him  to 
make  a  complete  exposure  concerning  offenses  other  than 
those  mentioned  in  the  four  preceding  sections.  To  so  con- 
strue the  statute  would  deprive  a  witness  for  whose  benefit 
such  immunity  order  had  been  entered,  of  all  his  constitu- 
tional privilege,  not  only  with  respect  to  his  connection  with 
the  offense  of  bribery,  but  all  other  offenses  as  well.  Such 
construction  does  not  appear  to  us  to  be  consistent  with 
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the  language  employed  nor  within  the  reasons  which  mani- 
festly led  to  the  enactment  of  this  statute.  The  order  of  the 
court  granting  immunity  to  plaintiff  in  error  was  no  broader 
in  its  scope  than  the  statute  under  which  it  was  made. 

If  it  be  conceded  that  the  order  was  valid  to  the  extent 
that  it  would  protect  plaintiff  in  error  from  any  indictment 
or  prosecution  for  any  of  the  offenses  mentioned  in  the 
four  preceding  sections,  it  certainly  cannot  be  held  to  grant 
immunity  to  plaintiff  in  error  from  indictment  and  prose- 
cution for  offenses  not  defined  in  the  bribery  statute.  It 
will  be  seen  by  reference  to  the  questions  propounded  to  the 
plaintiff  in  error  that  they  related,  directly  or  indirectly, 
to  the  offenses  of  gambling  and  keeping  gambling  houses. 
Against  prosecution  for  these  offenses  the  immunity  order 
afforded  no  protection.  The  grand  jury  were  apparently 
investigating  a  charge  of  bribery  against  Mont  Tennes,  al- 
leged to  have  been  committed  by  paying  money  to  the  po- 
lice officers  of  Chicago  to  protect  him  in  running  certain 
gambling  houses  with  which  plaintiff  in  error  seems  to  have 
been  so  connected  as  to  make  him  criminally  liable  with 
Mont  Tennes.  By  thus  connecting  the  charge  of  bribery 
with  the  offense  of  gambling  the  grand  jury  was  as  liable 
to  obtain  evidence  proving  one  offense  as  the  other,  by  the 
line  of  questions  propounded  to  plaintiff  in  error.  The  fact 
that  the  charge  of  bribery  was  thus  related  to  the  offense 
of  gambling  or  keeping  gambling  houses  affords  no  justi- 
fication for  compelling  plaintiff  in  error  to  answer  questions 
which  would  have  a  tendency  to  convict  him  of  the  latter 
offenses.  If  a  procedure  of  this  kind  can  be  upheld  in  re- 
spect to  bribery  and  gambling,  we  see  no  reason  why  it 
might  not  be  employed  with  equal  propriety  in  regard  to 
any  other  offense.  Thus  construed,  this  statute  could  be 
used  so  as  to  virtually  destroy  the  constitutional  right  of 
accused  persons.  It  is  the  capability  of  abuse,  and  not  the 
probability  of  it,  which  is  to  guide  in  the  interpretation  of 
the  statute.     When  it  is  attempted  to  take  away  the  con- 
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stitutional  rights  of  a  citizen  and  give  him  in  exchange  a 
statutory  immunity,  that  which  is  given  ought  to  be  as 
broad  as  the  right  which  is  taken  away.  Statutes  of  the 
class  to  which  this  one  belongs  have  often  been  before  the 
courts  of  sister  States,  and  while  they  have  usually  been 
held  to  be  constitutional,  in  enforcing  them  courts  are  care- 
ful to  see  that  the  immunuity  is  as  ample  as  the  privilege 
under  the  constitution  which  is  surrendered  by  the  witness. 
People  v.  Kelly,  24  N.  Y.  74 ;  Repuhlica  v.  Gibbs,  3  Yeats, 
429;  Stc<:  v.  Quarles,  13  Ark.  307;  Higdon  v.  Hurd,  14 
Ga.  255;  &x  parte  Rowe,  7  Cal.  184;  IVilkins  v.  Malone, 
14  Ind.  153;  People  v.  Sharp,  107  N.  Y.  427;  Bedgood  v. 
State,  115  Ind.  275 ;  Counselman  v.  Hitchcock,  supra;  Bm- 
ery's  case,  107  Mass.  172. 

Btnery's^  case,  decided  by  the  Supreme  Court  of  Massa- 
chusetts, is  in  many  respects  like  the  case  at  bar.  Emery 
was  summoned  to  give  testimony  before  a  special  commit- 
tee of  the  Senate  and  House  of  Representatives  charged 
with  an  investigation  affecting  the  public  interests  and  with 
authority  to  require  the  testimony,  and,  having  refused  to 
testify,  was  arrested,  brought  to  the  bar  of  the  Senate,  and 
asked,  first,  whether,  since  the  appointing  of  the  State  con- 
stabulary force,  he  had  ever  been  prosecuted  for  the  sale 
or  keeping  for  sale  of  intoxicating  liv^uors;  and  second, 
whether  he  had  ever  paid  any  money  to  any  State  constable, 
or  whether  he  knew  of  any  corrupt  practice  or  improper 
conduct  of  the  State  police.  Emery,  under  the  advice  of 
counsel,  declined  to  answer,  on  the  ground  that  his  answer 
would  accuse  him  of  an  indictable  offense  and  furnish  evi- 
dence by  which  he  might  be  convicted  of  such  offense.  He 
was  adjudged  guilty  of  contempt  and  imprisoned  by  the 
sergeant  at  arms  of  the  Senate  for  such  contempt.  Emery 
sued  out  a  writ  of  habeas  corpus.  He  was  remanded  to 
jail  by  the  lower  court  and  he  removed  the  case  to  the  Su- 
preme Court  of  the  State.  The  constitution  of  Massachu- 
setts contained  a  provision  that  "no  subject  shall  be  held 
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to  answer  for  any  crimes  or  offenses  until  the  same  is  fully 
and  plainly,  substantially  and  formally,  described  to  him,  or 
be  compelled  to  accuse  or  furnish  evidence  against  himself." 
A  statute  passed  March  8,  1871,  provided  as  follows:  "No 
person  who  is  called  as  a  witness  before  the  joint  special 
committee  on  the  State  police  shall  be  excused  from  an- 
swering any  question  or  from  the  production  of  any  paper 
relating  to  any  corrupt  practice  or  improper  conduct  of  the 
State  police,  forming  the  subject  of  inquiry  by  such  com- 
mittee, on  the  ground  that  the  answer  to  such  question 
might  tend  to  criminate  himself  or  to  disgrace  hiu.  or  other- 
wise render  him  infamous,  or  on  the  ground  of  privilege; 
but  the  testimony  of  any  witness  examined  before  said  com- 
mittee upon  the  subject  aforesaid,  or  any  statement  made 
or  paper  produced  by  him  upon  such  an  examination,  shall 
not  be  used  as  evidence  against  such  witness  in  any  civil  or 
criminal  proceeding  in  any  court  of  justice."  In  regard  to 
the  character  of  the  questions  put  to  Emery  the  Supreme 
Court  says:  "It  is  apparent  that  an  affirmative  answer  to 
the  question  put  to  him  might  tend  to  show  that  he  had 
been  guilty  of  an  offense  either  against  the  laws  relating  to 
the  keeping  and  sale  of  intoxicating  liquors,  or  under  the 
statute  for  punishing  one  who  shall  corruptly  attempt  to  in- 
fluence an  executive  officer  by  the  gift  or  offer  of  a  bribe." 
The  Supreme  Court  of  Massachusetts  held  that  the  stat- 
ute failed  to  furnish  to  persons  to  be  examined  an  exemp- 
tion equivalent  to  that  contained  in  the  constitution  or  to 
remove  the  whole  liability  against  which  its  provisions  were 
intended  to  protect,  and  for  that  reason  such  act  fails  to 
deprive  them  of  the  right  to  appeal  to  the  privilege  secured 
to  them  by  the  constitution.  That  court  used  the  following 
language :  "The  principle  applies  equally  to  any  compulsory 
disclosure  of  his  guilt  by  the  offender  himself,  whether 
sought  directly  as  the  object  of  the  inquiry,  or  indirectly 
and  incidentally  for  the  purpose  of  establishing  facts  in- 
volved in  an  issue  between  other  parties.    If  the  disclosure 
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thus  made  would  be  capable  of  being  used  against  him  as 
a  confession  of  crime  or  an  admission  of  facts  tending  to 
prove  the  commission  of  an  offense  by  himself  in  any  prose- 
cution then  pending  or  that  might  be  brought  against  him 
therefor,  such  disclosure  would  be  an  accusation  by  himself 
within  the  meaning  of  the  constitutional  provision."  This 
case  lends  support  to  the  construction  which  we  think  our 
statute  should  receive. 

We  hold  that  the  immunity  order  did  not,  and  legally 
could  not,  protect  the  plaintiff  in  error  from  indictment  and 
prosecution  for  any  offense  not  expressed  in  the  four  sec- 
tions of  the  statute  preceding  the  one  under  which  the  order 
was  entered,  and  that  he  had  a  right  to  claim  his  constitu- 
tional privilege  as  to  all  questions  which  directly  or  indi- 
rectly tended  to  connect  him  with  any  offense  other  than 
those  defined  in  the  sections  of  the  statute  above  referred 
to.  By  far  the  greater  number  of  questions  put  to  plaintiff 
in  error  had  a  plain  and  undisguised  tendency  to  show  his 
criminal  connection  with  gambling  and  the  keeping  of  gam- 
bling boats  or  rooms.  Other  questions  connected  the  of- 
fense of  bribery  and  gambling  in  such  a  way  that  the  answer 
would  tend  to  prove  both  offenses.  If  the  answer  called  for 
by  the  questions  tended  to  incriminate  plaintiff  in  error  of 
some  offense  against  which  the  immunity  order  gave  no 
protection,  he  was  entitled  to  his  privilege,  no  difference 
what  else  the  answer  tended  to  prove.  In  refusing  to  an- 
swer these  questions  plaintiff  in  error  was  within  the  pro- 
tection of  the  constitution,  from  which  it  follows  that  the 
court  erred  in  adjudging  him  guilty  of  contempt. 

The  judgments  of  the  Branch  Appellate  Court  for  the 
First  District  and  the  criminal  court  of  Cook  county  are 
reversed.  Judgment  reversed. 
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The  Northwestern  University,  Appellee,  vs.  John  J. 
Hanberg,  County  Treasurer,  Appellant 

Opinion  filed  December  iSf  1908. 

1.  Taxes— wAa/  does  not  authorize  application  of  rule  that  doubt 
is  fatal  to  claim  of  exemption.  The  mere  fact  that  a  controversy 
has  arisen  over  the  meaning  of  a  statute  granting  exemption  from 
taxation  does  not  authorize  the  application  of  the  rule  that  a  doubt 
is  fatal  to  the  claim  nor  relieve  the  court  of  the  duty  of  interpret- 
ing the  statute  by  ordinary  rules  of  construction,  but  if,  after  the 
application  of  all  rules  of  interpretation,  a  well  founded  doubt  ex- 
ists then  an  ambiguity  occurs,  which  may  be  settled  by  applying 
the  rule  resolving  the  doubt  against  the  exemption. 

2.  Same — tax  exemption  of  Northwestern  University  exists  by 
virtue  of  a  contract.  The  amendment  of  1855  to  the  charter  of 
the  Northwestern  University,  providing  that  "all  property,  of  what- 
ever kind  or  description,  belonging  to  or  owned  by  said  corpora- 
tion shall  be  forever  free  from  taxation  for  any  and  all  purposes," 
is,  as  between  such  university  and  the  State,  a  contract,  the  obli- 
gation of  which  cannot  be  impaired  by  subsequent  legislation  im- 
posing taxes  upon  the  property  of  the  university. 

3.  Same — tax  exemption  to  Northwestern  University  extends  to 
all  its  property,  whenever  acquired.  The  exemption  from  taxation 
granted  by  the  amendment  of  1855  to  the  charter  of  Northwestern 
University  is  a  grant  to  the  university  of  perpetual  freedom  from 
taxation  of  its  property,  whether  such  property  was  then  owned 
by  the  university  or  has  been  subsequently  acquired  by  it ;  and  the 
fact  that  property  conditions  in  the  vicinity  of  the  university  have 
greatly  changed  does  not  have  any  effect  to  change  the  grant  itself. 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  C.  M.  Walker,  Judge,  presiding. 

Harry  A.  Lewis,  Wii^liam  F.  Struckmann,  and  Ai^ 
BERT  C.  Wenban,  for  appellant : 

The  exemption  clause  in  appellee's  amended  charter, 
providing  "that  all  property,  of  whatever  kind  or  descrip- 
tion, belonging  to  or  owned  by  said  corporation  shall  be 
forever  free  from  taxation  for  any  and  all  purposes,"  when 
the  rules  of  construction  applicable  to  exemptions  are  ap- 
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plied,  does  not  exempt  its  subsequently  acquired  property. 
Bank  V.  Parker,  ig2  U.  S.  73;  Grosse  v.  People,  218  111. 
342 ;  People  v.  Soldiers'  Home,  95  id.  561 ;  Insurance  Co. 
V.  Tennessee,  161  U.  S.  174;  People  v.  Theological  Union, 
171  111.  304;  Private  Laws  of  1855,  p.  505. 

A  grant  of  exemption  from  taxation,  being  in  the  na- 
ture of  the  renunciation  of  sovereignty,  must  be  invariably 
construed  most  strictly  against  the  grantee,  and  can  never 
be  permitted  to  extend,  either  in  scope  or  duration,  beyond 
what  the  terms  of  the  concession  clearly  require,  and  all 
doubts  must  be  resolved  in  favor  of  the  tax.  12  Am.  & 
Eng.  Ency.  of  Law,  (2d  ed.)  302;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659;  Pearsall  v.  Railway  Co.  161  id.  646; 
Railroad  Co.  v.  Alsbrook,  146  id.  279;  Bank  v.  Tennessee, 
163  id.  416;  Tucker  v.  Perguson^  22  Wall.  527;  Railway 
Co.  V.  SupervisorSy  93  U.  S.  595 ;  In  the  matter  of  Swigert, 
119  111.  83;  Ford  V.  Land  Co.  164  U.  S.  662. 

The  clause  must  be  construed  in  harmony  with  the  con- 
stitution and  laws  and  in  consonance  with  the  policy  of  the 
State.  Const,  of  1848,  art.  9,  sec.  3;  Townsend  v.  Rad- 
cliff e,  63  111.  9;  Wheeler  \.  Wheeler,  134  id.  522;  Sanitary 
District  v.  Martin,  173  id.  243;  Cemetery  Ass.  v.  People, 
170  id.  377;  15  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  1040; 
Edwards  v.  Kearzey,  96  U.  S.  595 ;  Railroad  Co.  v.  Trus- 
tees,  43  111.  303. 

The  clause  of  exemption  must  be  construed  with  refer- 
ence to  existing  circumstances  and  to  consequences  which 
will  follow  the  construction,  and  if  it  is  susceptible  of  two 
meanings,  the  one  restricting  and  the  other  extending  the 
exemption,  that  construction  is  to  be  adopted  which  works 
the  least  harm  to  the  State.  People  v.  Theological  Semi- 
nary, 174  111.  177;  Bridge  Co.  v.  Bridge  Co.  3  Wall.  51; 
People  V.  Harrison,  191  111.  257;  People  w.  Kipley,  171  id. 
44;  Hawes  v.  Chicago,  158  id.  653;  luka  v.  Schlosser,  97 
111.  App.  222;  Harrison  v.  People,  195  111.  466;  People  v. 
Marshall,  i  Gilm.  672;  Bryan  v.  Buckmaster,  Breesc,  408; 
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People  V.  Soldiers'  Home,  95  III.  561 ;  Gormley  v.  Uthe, 
116  id.  643;  Hogan  v.  Aikin,  181  id.  448;  People  v.  Canal 
Convrs.  3  Scam.  153. 

John  P.  Wiwon,  and  H.  H.  C.  Mii.i.Er^  for  appellee : 

The  exemption  clause  in  appellee's  amended  charter, 
providing  "that  all  property,  of  whatever  kind  or  descrip- 
tion, belonging  to  or  owned  by  said  corporation  shall  be 
forever  free  from  taxation  for  any  and  all  purposes,"  ex- 
empts appellee  forever  from  any  liability  or  obligation  to 
pay  taxes  upon  such  property  as  may  be  owned  by  it  from 
time  to  time,  and  does  not  exempt  forever  the  particular 
items  of  property  which  the  university  may  have  chanced  to 
own  in  1855,  regardless  of  subsequent  changes  in  the  own- 
ership thereof. 

The  rule  requiring  a  strict  construction  of  statutes  ex- 
empting property  from  taxation  is  not  a  substitute  for  all 
other  rules.  It  does  not  mean  that  whenever  a  controversy 
is  or  can  be  raised  of  the  meaning  of  the  statute,  ambiguity 
occurs,  which  immediately  and  inevitably  determines  the 
interpretation  of  the  statute.  Its  proper  office  is  to  help 
solve  ambiguities  when  all  other  tests  of  meaning  have  been 
employed  which  experience  has  afforded.  Batik  v.  Parker, 
192  U.  S.  73 ;  Home  of  the  Friendless  v.  Rouse,  8  Wall. 
430;  University  v.  Rouse,  8  id.  440. 

In  all  the  cases  in  which  this  amendment  has  been  be- 
fore the  court,  it  has  either  been  assumed  or  stated  that  the 
language  of  this  exemption  clause  is  clear  and  unambiguous, 
or  has  been  treated  as  applying  to  all  the  property  of  the 
corporation,  regardless  of  the  date  at  which  its  ownership 
was  acquired  by  the  university.  University  v.  People,  80 
I^-  333;  99  U.  S.  325;  People  v.  Theological  Seminary, 
174  111.  183;  In  re  Northwestern  University,  206  id.  67. 

The  controlling  canon  of  construction  is  to  adopt  such 
a  construction  as  will  carry  out  the  intention  of  the  legis- 
lature in  enacting  the  statute,  having  in  mind  the  character 
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of  the  institution  and  the  object  which  the  legislature  had 
in  mind  in  granting  the  exemption.  Bank  v.  Parker,  192 
U.  S.  73;  Home  of  the  Friendless  v.  Rouse,  8  Wall.  430; 
Asylum  v.  New  Orleans,  105  U.  S.  362. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

On  a  bill  filed  by  the  appellee,  the  circuit  court  of  Cook 
county,  after  a  hearing  on  the  pleadings  and  evidence,  en- 
tered a  decree  perpetually  enjoining  the  collector  of  Cook 
county  from  selling  certain  premises  of  the  appellee  under 
a  judgment  which  had  been  rendered  against  them  for  the 
taxes  of  1905,  and  from  collecting,  or  attempting  in  any 
manner  to  collect,  said  taxes.  An  appeal  has  been  taken 
from  that  decree,  and  the  question  presented  is  whether  the 
premises  are  exempt  from  taxation  under  the  fourth  section 
of  an  amendment  to  the  charter  of  appellee,  approved  Feb- 
ruary 14,  1855,  which  enacted  "that  all  property,  of  what- 
ever kind  or  description,  belonging  to  or  owned  by  said 
corporation  shall  be  forever  free  from  taxation  for  any  and 
all  purposes."    Private  Laws  of  1855,  p.  483. 

That  this  amendment  was  a  contract  between  the  State 
and  the  university  whose  obligation  could  not  be  impaired 
by  subsequent  legislation  imposing  taxes  upon  the  property 
of  the  corporation,  was  decided  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Northzvestern  University  v. 
People,  99  U.  S.  309,  reversing  the  decision  of  this  court 
in  the  same  case.  (80  111.  333.)  Many  years  later  the  board 
of  assessors  of  Cook  county  assessed  certain  real  estate  of 
the  university  for  taxation,  and  it  was  sought  to  sustain  the 
assessment  on  the  ground  that,  the  real  estate  having  been 
acquired  prior  to  the  passage  of  the  amendment  to  the  char- 
ter, the  exemption  therein  granted  did  not  apply  to  it. 
This  contention  was  overruled,  and  it  was  decided  that  the 
amendment  clearly  exempted  from  taxation  all  the  property 
of  the  corporation  acquired  prior  to  the  amendment.  In  re 
Northwestern  University,  206  111.  64. 
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The  property  involved  in  this  case  was  acquired  in 
Marchy  1905,  and  the  position  is  now  taken  by  the  appel- 
lant that  the  amendment  does  not  apply  to  any  property 
acquired  by  the  corporation  after  the  amendment.  Apply- 
ing the  well  known  rule  of  construction  in  claims  for  ex- 
emption from  taxation,  that  a  dOubt  is  fatal  to  the  claim 
and  that  the  exemption  cannot  exist  by  implication,  only, 
but  must  be  plainly  and  unmistakably  granted,  counsel  argue 
that  the  amendment  is  reasonably  capable  of  two  construc- 
tions, the  one  restricting  the  exemption  to  the  property 
owned  by  the  corporation  when  the  amendment  was  adopted, 
the  other  extending  it  to  all  property  owned  by  the  corpo- 
ration at  any  time,  and  that  the  more  restricted  meaning 
must  be  adopted.  But  the  rule  of  strict  construction  in  fa- 
vor of  the  State,  just  referred  to,  does  not  relieve  the  court 
of  the  duty  of  interpreting  the  exemption  by  the  ordinary 
rules  of  construction  and  carrying  out  the  intention  of  the 
l^slature  if  it  can  be  ascertained.  The  fact  that  a  contro- 
versy as  to  the  construction  has  arisen  does  not  determine 
the  interpretation  of  the  statute.  The  exemption  exists  by 
virtue  of  a  contract,  which  is  to  be  construed  so  as  to  ac- 
complish the  intention  of  the  legislature.  If,  after  the  ap- 
plication of  all  rules  of  interpretation  for  the  purpose  of 
ascertaining  such  intention,  a  well  founded  doubt  exists, 
then  an  ambiguity  occurs,  which  may  be  settled  by  the  ap- 
plication of  the  simple  rule  which  resolves  the  doubt  against 
the  grant.  But  the  possibility  of  a  doubt  is  not  sufficient. 
It  is  out  of  such  possibilities  that  controversies  arise,  and  it 
is  the  duty  of  courts  to  ascertain  by  judicial  interpretation, 
not  whether  a  doubt  may  be  asserted,  but  whether  any  am- 
biguity really  exists.  Citizens'  Bank  v.  Parker,  192  U.  S. 
73;  Home  of  the  Friendless  v.  Roiise,  8  Wall.  430;  Wash- 
ington University  v.  Rouse,  id.  439. 

It  is  fairly  to  be  implied  from  the  language  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of  North- 
western  University  v.  People,  supra,  that  the  benefit  of  the 
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exemption  was  extended  to  property  acquired  after  the  pas- 
sage of  the  amendment.  The  court  said  (p.  322)  :  "It  is 
possible  if  that  question  had  been  fully  investigated,  and -all 
the  facts  necessary  to  decide  it  were  before  the  court,  it 
might  not  appear  that  all  the  lands  subjected  to  taxation 
by  the  judgment  of  the  Supreme  Court  were  bought  after 
the  date  of  the  amended  charter  or  donated  on  the  faith  of 
that  exemption.  But  it  does  appear  by  a  stipulation  made 
for  that  purpose,  that  since  the  granting  of  said  amended 
charter  the  corporation  has  expended  in  the  erection  and 
purchase  of  buildings,  apparatus  and  other  facilities  and  ap- 
pliances for  education  and  for  the  promotion  of  the  objects 
stated  in  and  contemplated  by  the  act  of  incorporation,  over 
$200,000  realized  from  donations  and  the  sale  of  lots  and 
land,  and  has  built  up  a  university,  with  several  depart- 
ments of  learning,  in  which  more  than  five  hundred  stu- 
dents are  taught  the  higher  branches  of  learning.  It  is, 
perhaps,  a  fair  inference  from  this  statement,  and  in  defer- 
ence to  the  holding  of  the  Supreme  Court  that  there  was 
such  acceptance  of  the  act  of  1855  and  such  investments 
made  on  the  faith  of  it,  that  at  least  some  portion  of  the 
property  now  in  question  is  protected  by  contract,  if  the 
exemption  clause  lawfully  covers  it.  It  will  readily  be  con- 
ceded that  the  language  of  the  fourth  section  of  the  act  of 
1855  is  broad  enough  for  that  purpose," — that  is,  the  lan- 
guage is  broad  enough  to  cover  investments  made  since  the 
amendment  of  1855. 

When  the  amendment  granting  the  exemption  was 
passed,  the  university  owned  less  than  $40,000  worth  of 
real  estate.  The  exemption  seems  not  to  have  been  ques- 
tioned until  1873,  when  it  was  attacked  on  the  ground  of 
its  violating  the  constitution  of  1848.  After  the  decision 
of  that  question,  as  above  mentioned,  no  attack  was  made 
on  the  exemption  for  more  than  twenty  years.  Its  consti- 
tutionality was  then  again  questioned,  and  it  was  insisted 
that  in  any  event  the  exemption  could  not  apply  to  prop- 
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erty  owned  at  the  time  it  was  granted.  This  contention 
being  overruled,  as  we  have  seen,  it  is  now  insisted,  by  a 
complete  change  of  front,  that  the  exemption  could  not 
apply  to  subsequently  acquired  property.  The  languag^e  is 
broad  enough  for  that  purpose.  The  object  intended  to  be 
accomplished  was  the  encouragement  of  the  establishment 
of  a  university  by  granting  to  it  perpetual  freedom  from 
taxation  of  its  property.  It  was  not  intended  that  the  ex- 
emption should  be  granted  to  the  property  but  to  the  uni- 
versity ;  not  that  the  property  then  owned  by  the  university 
should  be  forever  free  from  taxation,  no  matter  into  whose 
ownership  it  should  thereafter  come,  but  that  the  univer- 
sity should  be  forever  free  from  taxation  of  its  property. 

It  is  urged  by  the  appellant  that  the  property  involved 
in  this  case  constitutes  about  one-eighteenth  of  the  village 
of  Wilmette;  that  its  exemption  from  taxation  will  cast 
upon  the  other  property  of  that  village  an  increased  burden 
of  taxation;  that  by  the  acquisition  of  more  property  the 
university  could  still  further  increase  the  burden  of  taxa- 
tion so  as  to  make  the  holding  of  property  in  the  village 
impracticable;  that  by  the  acquisition  of  two  thousand 
acres, — the  limit  which  its  charter  imposes  upon  its  holding 
of  real  estate, — ^in  the  heart  of  the  city  of  Chicago,  ex- 
empt from  taxation,  a  condition  of  enormous  injustice  and 
absurdity  would  be  brought  about,  and  that  such  special 
privilege  imposes  a  burden  and  inflicts  a  wrong  upon  the 
community  which  the  legislature  could  not  have  intended. 
The  changed  conditions  with  which  the  university  is  now 
surrounded  cannot  affect  the  meaning  of  the  amendment 
passed  in  1855.  Doubtless  the  legislature  did  not  foresee 
the  enormous  growth  of  the  city  of  Chicago,  the  increase 
in  the  value  of  property,  the  growth  in  the  wealth,  and  the 
work,  the  wants  and  necessities  of  the  university.  The  uni- 
versity was  not  then  regarded  as  an  incubus  on  the  com- 
munity. Schools  of  higher  learning  were  scarce,  and  the 
l^slature  which  granted  this  exemption  to  Northwestern 
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University  granted  to  various  other  schools  perpetual  ex- 
emption from  taxation  of  all  the  property  they  should  ever 
acquire.  (Private  Laws  of  1855,  pp.  380,  384,  503,  511, 
513.)  Even  now  the  legislature  appropriates  yearly  for  the 
University  of  Illinois,  from  money  raised  by  taxation,  sums 
vastly  greater  than  those  released  to  the  Northwestern  Uni- 
versity through  this  exemption.  Had  the  legislature  of 
1855  foreseen  the  present  situation  we  cannot  say  that  they 
would  not  have  granted  the  exemption  of  the  after-acquired 
property  of  the  university  from  taxation,  and  we  certainly 
cannot  say,  because  of  the  present  situation,  they  did  not 
do  so.  In  granting  to  the  corporation  perpetual  freedom 
from  taxation  they  exempted  it  from  taxation  on  all  prop- 
erty owned  by  it,  whether  acquired  before  or  after  the  grant. 

A  claim  that  the  exemption  relied  upon  had  been  ad- 
judicated in  favor  of  the  appellee  by  the  county  court  of 
Cook  county  was  set  up  in  the  amended  bill  and  relied  upon 
in  the  argument,  but  since  our  view  of  the  meaning  of  the 
amendment  to  the  charter  disposes  of  the  whole  question 
we  have  not  discussed  this  claim. 

The  decree  is  affirmed.  ^^^^^^  affirmed. 


Max  Melch,  Appellee,  vs.  Robert  L.  Pottinger,     ' 
Appellant. 

Opinion  Hied  December  13,  ipo8, 

AppBals  and  errors — judgment  of  Appellate  Court  settles  con- 
troverted questions  of  fact.  In  suits  at  law,  where  the  facts  are 
controverted,  the  judgment  of  the  Appellate  Court  is  conclusive 
upon  the  Supreme  Court  of  all  questions  of  fact,  and  if  there  arc 
no  errors  of  law  the  judgment  must  be  affirmed. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Munici- 
pal Court  of  Chicago ;'  the  Hon.  John  W.  Houston,  Judge, 
presiding. 
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Stedman  &  S0E1.KH,  for  appellant. 
LesuE  H.  Whipp,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  of  the  municii>al  court  of  the 
city  of  Chicago  in  an  action  of  assumpsit  on  a  promissory 
note  for  the  sum  of  $2340. 

It  appears  that  in  September,  1901,  appellee  told  appel- 
lant he  would  like  to  make  a  loan  of  $600;  that  appellant 
said  he  could  make  it,  and  thereafter  received  the  $600  and 
turned  over  to  appellee  three  notes  executed  by  Myron  A. 
Singleton,  for  $200  each,  secured  by  trust  deed  on  real 
estate  in  Louisville,  Ky.  Afterwards  appellee  notified  ap- 
pellant he  desired  to  loan  an  additional  $1400,  and  it  was 
arranged  between  the  parties  that  appellee  should  turn  over 
to  the  appellant  the  three  Singleton  notes  and  $1400  cash, 
which  he  did,  and  thereupon  appellant  turned  over  to  him  a 
note  for  $2000  executed  by  James  V.  Bishop  and  secured  by 
mortgage  on  real  estate  in  Morgan  Park.  Appellee  claims 
he  had  no  knowledge  of  Bishop  nor  of  the  property  mort- 
gaged to  secure  the  note  and  relied  entirely  upon  appellant's 
representations  as  to  the  value  of  the  security.  Bishop 
never  paid  any  interest  on  the  note.  Appellant  paid  one  in- 
stallment, and  default  being  made  in  the  subsequent  install- 
ments, appellee  investigated  the  character  of  the  security 
and  found  that  it  was  inadequate.  He  so  reported  to  ap- 
pellant, who  appears  to  have  conceded  that  this  was  true. 
Thereupon  appellant  delivered  to  appellee  a  $1200  note  exe- 
cuted by  Bishop  and  secured  by  a  mortgage  on  vacant  Mor- 
gan Park  property  and  the  three  $200  Singelton  notes  and 
his  own  note  for  $270  for  tl^e  $2000  Bishop  note.  The  day 
following  this  transaction  he  executed  and  delivered  to  ap- 
pellee the  note  sued  on.    Appellant  afterwards  paid  his  $270 
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note.  No  further  payments  having  been  made  on  the  Bishop 
or  Singleton  notes,  the  appellee  brought  this  suit  to  recover 
on  the  $1800  note  of  appellant.    The  note  reads  as  follows: 

"Chicago,  Ii«l.,  Sept.  5,  jpoi. 

"Five  years  after  date  I  promise  to  pay  to  the  order  of  Max 
Melch  $1800  and  00-100,  payable  at  Chicago,  Illinois,  value  re- 
ceived, with  interest  at  six  per  cent  per  annum,  but  subject  to 
terms  on  back  hereof,  however. 

"Due  September  5,  1906.  Robert  L.  Pottinger." 

And  on  the  back  of  it  is  endorsed  the  following :  "This 
note  is  given  as  collateral  and  as  additional  for  a  certain 
$1200  note  signed  by  one  James  V.  Bishop  and  dated  Sep- 
tember 5,  1901,  with  interest  at  six  per  cent,  payable  semi- 
annually ;  also  as  additional  security  for  three  certain  $200 
notes,  aggregating  $600,  and  signed  by  one  Myron  A.  Sin- 
gleton, and  dated  November  5,  1900,  with  interest  at  six 
per  cent,  payable  semi-annually.  Said  Max  Melch  in  accept- 
ing this  note  agrees  to  apply  all  payments  of  principal  and 
interest  that  may  be  made  from  time  to  time  by  said  Bishop 
and  Singleton  upon  this  note  only,  and  render  said  Bishop 
and  Singleton  note  to  Robert  L.  Pottinger  when  they  are 
fully  paid,  together  with  this  one." 

Appellant  contends  that  he  never  became  indebted  to  ap- 
pellee by  reason  of  any  of  the  loans ;  that  in  the  first  place 
he  sold  the  $600  Singleton  notes  to  appellee,  and  that  he 
afterwards  sold  him  the  $2000  Bishop  note  for  the  $600  of 
Singleton  notes  and  $1400  in  cash;  that  the  $1200  Bishop 
note,  the  $600  in  Singleton  notes,  and  his  own  note  for 
$270,  were  given  in  lieu  of  the  $2000  Bishop  note,  and  that 
the  note  sued  on  was  given  as  "an  additional  collateral"  se- 
curity. Something  like  four  years  after  these  notes  were 
given  appellant  caused  to  be  executed,  recorded  and  sent  to 
appellee  quit-claim  deeds  from  Singleton  and  Bishop  for  the 
Morgan  Park  and  Louisville  properties. 

Appellee's  position  is  that  appellant  was  always  primar- 
ily liable  to  him  for  the  loans,  and  that  the  notes  of  Bishop 
and  Singleton  given  him  were  as  security;    and  further, 
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that  he  had  no  knowledge  of  the  execution  of  the  Bishop 
and  Singleton  quit-claim  deeds  until  he  received  them,  after 
having  been  recorded,  through  the  mails,  and  that  he  re- 
fused to  accept  them  as  payment  of  the  money  due  him. 
The  appellant's  principal  contentions  are,  that  Melch  did  re- 
ceive the  quit-claim  deeds  in  payment  of  the  Singleton  and 
Bishop  notes,  thereby  discharging  the  liability  of  appellant ; 
that  the  $1800  note,  upon  which  this  suit  was  brought,  was 
given  by  appellant  as  collateral  "and  additional  security"  for 
the  payment  of  the  Bishop  and  Singleton  notes,  and  that  it 
did  not  represent  any  indebtedness  of  appellant  to  appellee. 
These  were  controverted  questions  of  fact,  and  the  ques- 
tions of  law  discussed  by  counsel  depend  upon  the  facts  be- 
ing found  as  contended  for  by  appellant.  If  the  facts  are 
contrary  to  appellant's  contention  and  in  harmony  with  ap- 
pellee's position,  then  the  judgment  was  supported  by  the 
evidence.  Where  the  facts  are  controverted,  the  judgment 
of  the  Appellate  Court  is  conclusive  upon  this  court  on  all 
questions  of  fact.  Thomas  Pressed  Brick  Co,  v.  Herter, 
162  111.  46;  Sconce  v.  Henderson,  102  id.  376;  Hight  v. 
Walker,  179  id.  209;  Henry  v.  Stewart,  185  id.  448;  Lusk 
v.  Throop,  189  id.  127. 

Outside  of  the  alleged  error  of  the  Appellate  Court  in 
finding  the  facts  contrary  to  the  evidence,  to  which  appel- 
lant's brief  and  argument  are  almost  entirely  devoted,  some 
complaint  is  made  of  certain  portions  of  the  instructions 
given  by  the  municipal  court.  It  is  alleged  that  the  munici- 
pal court  erred  in  that  respect,  but  it  is  not  pointed  out  in 
what  the  error  consists.  We  have,  however,  examined  the 
•instructions  complained  of  and  find  no  error  was  committed 
in  giving  instructions. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  C.  J.  Young,  Plaintiff  in  Error. 

Opinion  filed  December  15,  ipo8. 

1.  Local  option — Local  Option  act  is  penal  and  must  receive 
strict  construction.  The  Local  Option  act  is  penal  in  character 
and  must  be  strictly  construed,  although  a  construction  so  unrea- 
sonably strict  as  to  defeat  the  true  intent  of  the  enactment  should 
not  be  adopted. 

2.  Same — section  13  of  Local  Option  act  does  not  define  or  cre- 
ate an  independent  offense.  Section  13  of  the  Local  Option  act, 
prohibiting  the  giving  away  or  delivery  of  intoxicating  liquor  or 
other  shift  or  device  to  evade  any  provision  of  the  act,  does  not  de- 
fine or  create  any  independent  offense  but  merely  denounces  shifts 
or  devices  to  evade  other  provisions  of  the  act,  and  its  meaning 
can  only  be  ascertained  by  an  examination  of  such  other  provisions. 

3.  Same— /Ae  Local  Option  act  does  not  purport  to  change  legal 
meaning  of  word  "delivery.'*  There  is  nothing  in  the  Local  Op- 
tion act  to  indicate  that  the  words  "sell,"  "barter,"  "exchange" 
and  "delivery"  were  used  in  any  other  than  their  ordinary  sense, 
and  the  word  "delivery"  must  be  regarded  as  meaning  a  delivery 
having  the  same  legal  effect  as  a  delivery  by  a  person  selling, 
bartering  or  exchanging  to  or  with  another,  according  to  the  legal 
significance  of  the  term  "delivery"  as  fixed  by  the  law  in  existence 
when  the  act  was  passed. 

4.  Savlz— Local  Option  act  does  not  purport  to  change  the  lam 
relating  to  common  carriers.  There  is  nothing  in  the  Local  Option 
act  to  indicate  any  purpose  to  alter  the  legal  effect  of  any  act  of 
a  common  carrier  or  any  purpose  to  change  the  law  relative  to  the 
rights  and  duties  of  such  a  carrier. 

5.  SAVLt— purpose  of  Local  Option  act  is  to  prevent  sales  in  dry 
territory.  The  purpose  of  the  Local  Option  act  is  to  prevent  the 
sale,  barter  and  exchange  of  intoxicating  liquor  in  dry  territory, 
except  under  certain  conditions,  and  not  to  prohibit  a  sale  and  de- 
livery of  liquor  in  wet  territory,  nor  to  prevent  one  who  has  be- 
come the  owner  of  intoxicating  liquor  in  wet  territory  from  taking 
it  into  dry  territory. 

6.  SKVLtr-^hat  is  not  a  violation  of  Local  Option  act.  Where 
an  order  for  intoxicating  liquor  is  received  and  accepted  by  a  brew- 
ing company  in  wet  territory,  even  though  received  and  accepted 
by  telephone,  the  place  of  making  the  contract  of  sale  is  in  wet 
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territory,  and  the  delivery  of  the  liquor  to  an  express  company  for 
shipment  is,  in  legal  effect,  a  delivery  to  the  purchaser  in  wet  ter- 
ritory, although  the  express  company  delivers  actual  possession  of 
the  liquor  to  the  purchaser  in  dry  territory.  {City  of  Carthage  v. 
Duvall,  202  111.  234,  followed.) 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  James  W.  Craig,  Judge,  presiding. 

On  June  10,  1908,  an  indictment  in  four  counts  was  re- 
turned by  the  grand  jury  of  Vermilion  county  against  C.  J. 
Young,  the  plaintiff  in  error,  charging  him  with  having 
violated  sections  12  and  13  of  the  Local  Option  law  of  1907. 
(Laws  of  1907,  p.  302.)  To  the  indictment  plaintiff  in  er- 
ror pleaded  not  guilty.  A  jury  was  waived,  and  on  July 
6,  1908,  a  trial  was  had  in  the  Vermilion  county  circuit 
court,  which  resulted  in  a  general  finding  of  guilty  against 
defendant.  After  overruling  the  motion  of  plaintiff  in  er- 
ror for  a  new  trial  the  court  imposed  a  fine  of  $20  and 
costs,  and  ordered  that  he  be  imprisoned  in  the  county  jail 
for  a  period  of  ten  days.  To  review  that  judgment  a  writ 
of  error  has  been  sued  out  of  this  court. 

The  People  contended,  and  the  court  found,  the  facts 
to  be  as  follows,  to-wit :  The  township  of  Georgetown  is 
anti-saloon  or  "dry"  territory.  The  township  of  Danville 
is  not  anti-saloon  territory  and  is  denominated  "wet"  ter- 
ritory. Both  townships  are  in  Vermilion  county.  Young 
was  a  licensed  saloon-keeper  engaged  in  business  in  the 
city  of  Danville,  in  Danville  township.  The  Terre  Haute 
Brewing  Company  was  engaged  in  the  brewery  business  in 
the  township  last  mentioned.  Andres  resided  in  the  town- 
ship of  Georgetown.  Some  days  prior  to  the  finding  of  the 
indictment  he  was  at  Young's  saloon,  in  Danville.  He  there 
had  a  conversation  with  a  porter  in  the  employ  of  Young, 
and  made  an  arrangement  with  the  porter  so  that  if  he 
wanted  beer  in  Georgetown  he  could  telephone  the  order  to 
Young's  saloon  and  those  in  charge  of  the  saloon  would 
order  the  beer  from  the  brewery  for  Andres.     Some  days 
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later  Andres,  being  then  in  Georgetown,  called  up  Young's 
saloon  by  telephone  and  told  the  employee  in  the  saloon 
who  answered  the  telephone  that  he  wanted  one  case  and 
three  kegs  of  beer  sent  to  him  at  a  point  in  Georgetown 
that  evening  by  express.  Young  telephoned  the  order  to 
the  brewing  company  and  it  delivered  the  beer  to  an  ex- 
press company,  a  common  carrier,  in  the  township  of  Dan- 
ville, consigned  to  Andres  at  a  point  in  the  township  of 
Georgetown.  The  express  company  delivered  the  actual 
possession  of  the  beer  to  Andres  in  the  township  of  George- 
town on  the  same  day.  On  the  books  of  the  brewing  com- 
pany the  beer  was  charged  to  Andres  and  he  paid  the  ex- 
press charges  when  he  received  the  beer  in  Georgetown. 

Under  the  construction  which  was  placed  upon  section 
13,  supra,  by  the  court,  and  for  which  defendant  in  error 
now  argues,  the  facts  so  stated  constituted  a  violation  of 
the  statute.  The  position  taken  by  plaintiff  in  error  is,  that 
if  the  construction  of  the  statute  adopted  by  the  court  be 
correct  the  statute  is  not  valid ;  and  further,  that  when  the 
statute  is  properly  construed,  the  facts  as  above  stated  do 
not  constitute  a  violation  thereof. 

LiNDiyEY,  PENWEiyiy  &  LiNDLEY,  for  plaintiff  in  error: 

Where  the  locality  of  the  making  of  a  contract  is  mate- 
rial, as  denoting  the  law  by  which  it  is  to  be  construed 
and  regulated,  it  is  determined  by  the  place  of  acceptance, 
whether  it  be  oral,  by  mail  or  telegraph,  i  Beach  on  Con- 
tracts, sec.  66. 

There  is  no  difference  in  the  rules  governing  the  nego- 
tiation of  contracts  by  correspondence  through  the  post- 
office  and  by  telegraph  or  telephone,  i  Beach  on  Contracts, 
sees.  63,  49. 

A  contract  made  by  telephone  is  made  in  the  county 
where  the  offer  of  one  is  accepted  by  the  other, — where  the 
party  is  when  he  accepts.  Bank  v.  Flour  Co.  141  Cal.  314; 
2  Parsons  on  Contracts,  586. 
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Where  an  order  for  intoxicating  liquors  is  taken  in  one 
county  and  sent  to  a  wholesale  dealer  in  another,  the  deliv- 
ery by  the  wholesale  dealer  to  the  common  carrier  consum- 
mates the  sale  in  the  county  where  the  order  is  accepted  by 
such  dealer  at  the  point  of  shipment.  Finch  v.  Mansfield, 
97  Mass.  89;  Garbrecht  v.  Commonwealth,  96  Pa.  St.  449; 
Black  on  Intoxicating  Liquors,  sees.  433,  434 ;  Carthage  v. 
Duvall,  202  111.  237. 

The  title  to  intoxicating  liquors  shipped  C.  O.  D.  into 
dry  territory  from  wet  passes  to  the  vendee  upon  delivery 
to  the  carrier,  and  in  carrying  the  liquor  into  the  dry  terri- 
tory the  carrier  is  therefore  acting  for  the  vendee  and  is  its 
agent,  and  not  that  of  the  vendor.  United  States  v.  Ex- 
press Co.  1 19  Fed.  Rep.  240. 

The  delivery  of  goods  to  a  designated  carrier  is  of  the 
same  legal  effect,  for  the  purpose  of  passing  title,  as  a  de- 
livery to  the  purchaser  himself.  Merchant  v.  Chapman,  4 
Allen,  362 ;  Johnson  v.  Stoddard,  100  Mass.  306. 

W.  H.  Stead,  Attorney  General,  and  J.  W.  Keesi^ar, 
State's  Attorney,  (W.  T.  Gunn,  of  counsel,)  for  defendant 
in  error: 

Section  13  of  the  Local  Option  act  merely  operates  to 
change  the  rule  of  evidence  from  the  judicial  construction 
that  a  sale  takes  place  where  the  article  is  delivered  to  the 
common  carrier,  to  that  of  holding  that  the  place  of  sale  is 
where  the  goods  are  actually  delivered  to  the  purchaser. 

That  section  provides  (a)  the  giving  away  or  deliver- 
ing of  any  intoxicating  liquor  for  evading  this  act,  or  (&) 
the  taking  of  orders  or  making  of  agreements  within  anti- 
saloon  territory  for  the  sale  or  delivery  of  intoxicating 
liquors,  or  (c)  any  other  shift  or  device,  shall  be  held  an 
unlawful  selling. 

To  prove  a  sale  in  anti-saloon  territory  it  is  necessary 
only  to  prove  one  of  the  following:  (a)  That  liquor  was 
delivered  into  anti-saloon  territory;   or  (&)  an  agreement 
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was  made  in  anti-saloon  territory  for  the  sale  or  delivery 
of  such  liquor;  or  (c)  that  any  other  shift  or  device  of  a 
similar  nature  was  used  to  avoid  the  act. 

The  legislature  has  general  control  over  the  rules  of 
evidence  and  may  change  them  at  pleasure.  Ogden  v.  Saun- 
ders, 12  Wheat.  213;  Webb  v.  IVeatherhead,  17  How.  576; 
Herbert  v.  Boston,  43  Ala.  537;  People  v.  Mortimer,  46 
Cal.  114;  State  v.  CunningJiam,  25  Conn.  195;  Common- 
wealth  V.  Curran,  119  Mass.  206. 

The  rule  that  the  place  where  the  article  is  delivered  to 
the  carrier  is  the  place  of  sale  is  merely  a  rule  of  judicial 
construction,  which  is  made  in  the  absence  of  legislation 
and  unprotected  by  any  constitutional  provisions  or  legisla- 
tive power  to  change  it.    State  v.  Patterson,  134  N.  C.  612. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

Sections  12  and  13  of  the  Local  Option  act  provide: 
"Sec.  12.  Whoever  shall  by  himself  or  another,  either 
as  principal,  clerk  or  servant,  directly  or  indirectly,  sell, 
barter  or  exchange  any  intoxicating  liquor  in  any  quantity 
whatever  within  the  limits  of  any  political  subdivision  or 
district  in  this  State,  while  the  same  is  anti-saloon  territory, 
shall  be  fined  not  less  than  twenty  dollars  ($20),  nor  more 
than  one  hundred  dollars  ($100),  or  imprisoned  in  the 
county  jail  for  not  less  than  ten  (10)  days  nor  more  than 
thirty  (30)  days,  or  both,  in  the  discretion  of  the  court. 
If  any  person  shall  be  convicted  of  violating  any  provision 
of  this  section  and  shall  subsequently  violate  any  provision 
of  tliis  section  he  shall  upon  conviction  thereof,  be  fined 
not  less  than  fifty  dollars  ($50),  nor  more  than  two  hun- 
dred dollars  ($200),  and  imprisoned  in  the  county  jail  iof 
not  less  than  ten  (10)  days,  nor  more  than  thirty  (30) 
days.  And  in  like  manner,  if  he  shall  subsequently  violate 
any  provision  of  this  section,  for  such  third  and  each  sub- 
sequent violation  he  shall  upon  conviction  thereof  be  fined 
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not  less  than  one  hundred  dollars  ($ioo),  nor  more  than 
two  hundred  dollars  ($200),  and  imprisoned  in  the  county 
jail  for  not  less  than  thirty  (30)  days,  nor  more  than 
ninety  (90)  days. 

"Sec.  13.  The  giving  away  or  delivery  of  any  intoxi- 
cating liquor  for  the  pupose  of  evading  any  provision  of 
this  act,  or  the  taking  of  orders  or  the  making  of  agree- 
ments, at  or  within  any  political  subdivision  or  district 
while  the  same  is  anti-saloon  territory,  for  the  sale  or  de- 
livery of  any  intoxicating  liquor,  or  other  shift  or  device 
to  evade  any  provision  of  this  act,  shall  be  held  to  be  an 
unlawful  selling." 

The  theory  of  the  prosecution,  in  the  first  place,  is,  that 
the  series  of  acts  by  which  the  beer  passed  into  the  posses- 
sion of  Andres  was  a  violation  of  section  13,  supra,  in 
which  Young  participated,  because  the  beer  actually  was 
given  into  the  manual  possession  of  Andres  in  dry  territory. 
It  is  fundamental  that  the  place  of  making  this  contract  of 
sale  was  in  the  township  of  Danville,  because  the  brewing 
company  received  and  accepted  the  order  of  Andres  in  that 
township,  (i  Beach  on  Contracts,  sec.  66;  2  Parsons  on 
Contracts,  586.)  This  is  the  case  even  though  the  order 
was  received  and  accepted  by  telephone.  Bank  v.  Sperry 
Flour  Co.  141  Cal.  314. 

In  City  of  Catthage  v.  Duvall,  202  111.  234,  an  action 
was  brought  by  the  city  of  Carthage  against  Duvall  to  re- 
cover a  penalty  for  selling  intoxicating  liquors  in  violation 
of  an  ordinance  which  made  it  unlawful  to  sell  intoxicating 
liquors  in  less  than  five  gallon  quantities  in  that  city.  Skid- 
more,  in  Carthage,  ordered  one  gallon  of  whiskey  from  a 
liquor  dealer  in  Burlington,  Iowa.  The  latter  filled  the 
order  by  delivering  the  whiskey  to  an  express  company 
at  Burlington,  consigned  to  Skidmore  at  Carthage,  C.O.D. 
When  the  whiskey  reached  Duvall,  who  was  the  agent  of 
the  express  company  at  Carthage,  he  delivered  it  to  Skid- 
more  in  that  city  and  collected  from  him  the  price  thereof, 
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with  the  express  charges.  This  court  held  that  this  was 
not  a  sale  in  Carthage  but  was  a  sale  in  Burlington;  that 
the  liquor,  when  delivered  to  the  carrier  in  Burlington,  was, 
in  legal  effect,  delivered  to  the  purchaser  in  Burlington,  and 
that  the  transaction  was  therefore  not  a  violation  of  the  or- 
dinance of  the  city  of  Carthage.  Under  the  law  as  stated 
in  that  case, — and  that  case,  so  far  as  here  material,  is,  we 
think,  in  harmony  with  all  the  decisions  on  the  subject, — 
the  liquor  involved  in  this  case  was  sold  and  delivered  to 
Andres  in  the  town  of  Danville. 

Defendant  in  error  answers  to  this,  that  section  13, 
supra,  changes  the  law  in  this  respect  so  that  the  place  of 
the  delivery  of  the  liquor  is  the  place  where  it  actually 
comes  into  the  hands  of  the  purchaser,  and  that  the  beer 
having  been  so  received  by  Andres  in  Georgetown,  the  stat- 
ute has  been  violated.  Without  entering  at  all  into  the 
question  much  discussed  by  counsel  concerning  the  power 
of  the  legislature  to  change,  by  its  enactment,  the  place  at 
which  the  delivery  is,  in  legal  effect,  made  in  a  case  such  as 
this,  it  is  sufficient  to  say  that  this  law  does  not  indicate  any 
attempt  on  the  part  of  the  legislature  to  make  such  a  change. 
It  is  to  be  observed  that  section  13  does  not  define  or  create 
an  independent  offense.  It  merely  denounces  shifts  and 
devices  made  use  of  to  evade  other  provisions  of  the  act, 
and  its  meaning  can  only  be  ascertained  by  an  examination 
of  such  other  provisions.  The  local  option  statute  is  penal 
and  must  be  strictly  construed,  although  a  construction  so 
unreasonably  strict  as  to  defeat  the  true  intent  of  the  enact- 
ment should  not  be  adopted.  (Hamer  v.  People,  205  111. 
570.)  It  is  apparent  from  the  various  provisions  of  this 
law  that  its  purpose  was  to  prevent  the  sale,  barter  and  ex- 
change of  intoxicating  liquors  in  dry  territory,  except  un- 
der certain  conditions  not  necessary  to  be  here  pointed  out. 
There  is  nothing  in  the  language  of  the  act  to  indicate  that 
the  words  "sell,"  "barter,"  "exchange"  and  "delivery," 
used  therein,  were  used  in  any  other  than  their  ordinary 
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sense.  No  word  can  be  found  in  this  statute  indicating  any 
purpose  to  alter  the  legal  effect  of  any  act  of  a  common  car- 
rier or  any  purpose  to  change  the  law  relative  to  the  rights 
and  duties  of  such  a  carrier.  The  word  "delivery"  must  be 
regarded  as  pertaining  to  sell,  barter  or  exchange,  and  as 
meaning  a  delivery  having  the  same  legal  effect  as  a  deliv- 
ery by  a  person  selling,  bartering  or  exchanging  to  or  with 
another,  according  to  the  significance  of  the  term  "deliv- 
ery" as  fixed  by  the  law  in  existence  at  the  time  of  the 
passage  of  the  act.  Giving  it  such  meaning,  the  delivery 
contemplated  was  a  delivery  in  dry  territory  by  the  person 
disposing  of  the  liquor  (by  sale,  barter  or  exchange,)  to  the 
person  acquiring  the  same,  or  other  delivery  of  like  legal 
effect  in  dry  territory,  while  under  the  law  the  delivery 
made  in  this  case  by  the  seller  to  the  buyer  was  made  in 
wet  territory.  So  far  as  the  question  of  delivery  between 
the  seller  and  purchaser  is  concerned,  this  case  is  exactly 
as  though  Andres,  being  in  Danville  township,  had  received 
the  beer  from  the  brewing  company  and  had  then  himself 
hauled  or  carried  it  into  Georgetown, 

It  is  next  suggested  that  if  the  law  as  to  the  place  of 
delivery  has  not  been  changed  by  this  statute  Young  has 
been  guilty  of  practicing  a  shift  or  device,  other  than  mak- 
ing a  delivery  which  was  in  itself  unlawful,  to  evade  some 
provision  of  this  act,  and  being  so  guilty  is  to  be  punished 
as  for  an  unlawful  selling.  The  act  does  not  in  any  of  its 
provisions  attempt  to  prohibit  a  sale  and  delivery  of  liquor 
in  wet  territory,  nor  is  there  any  attempt  to  prevent  one 
who  has  become  the  owner  of  intoxicating  liquor  in  wet 
territory  from  bringing  that  liquor  into  dry  territory. 
Such  transactions  as  the  two  last  mentioned  have  none  of 
the  unlawful  elements  of  a  sale,  barter  or  exchange  of  in- 
toxicating liquor  in  dry  territory.  It  is  true  that  the  trans- 
action in  this  case  enabled  the  purchaser  to  have  the  beer 
delivered  to  him  in  dry  territory  by  a  common  carrier  pur- 
suant to  a  sale  and  shipment  made  by  the  brewer  in  wet 
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territory,  and  enabled  him  to  own  the  beer  and  to  have 
it  in  his  immediate  possession  in  dry  territory;  but  these 
things  the  statute  has  not  forbidden.  We  think  there  is  no 
evidence  of  any  attempt  to  evade  any  of  the  provisions  of 
the  act  by  the  use  of  a  shift  or  device  of  any  kind. 

Placing  upon  this  enactment  the  meaning  which  we 
have  above  indicated  it  should  bear,  there  is  no  ground 
upon  which  it  can  be  concluded  that  Young  is  guilty  of  any 
offense  charged  by  this  indictment.  We  therefore  refrain 
from  a  consideration  of  the  questions  which  have  been  ar- 
gued bearing  upon  the  validity  of  section  13,  supra. 

The  judgment  of  the  circuit  court  will  be  reversed. 

Judgment  reversed. 


Teander  G.  Peterson,  Appellee,  vs.  Charles  M.  Pusey, 

Appellant. 

Opinion  filed  December  iSt  1908.   . 

1.  Practice — it  is  proper  to  allow  joinder  and  replication  to  he 
Hied  at  the  trial.  If  at  the  time  a  case  is  called  for  trial  the  plain- 
tiff has  not  filed  a  joinder  to  the  general  issue  or  replications  to 
the  pleas  of  set-oflF,  it  is  correct  practice  for  the  court  to  permit 
him  to  file  his  joinder  and  replications  at  that  time. 

2.  Buii^DiNG  contracts — when  recovery  may  be  had  under  the 
common  counts.  Where  a  building  contract  is  oral  and  there  is  no 
agreement  that  any  architect's  certificates  shall  be  given,  a  recov- 
ery may  be  had  under  the  common  counts  where  the  contract  has 
been  performed  and  nothing  remains  to  be  done  but  to  pay  the 
contract  price  for  the  labor  and  material. 

3.  Same — substantial  performance  of  building  contract  is  suf- 
ficient. Where  there  has  been  no  willful  departure  from  the  terms 
of  a  building  contract  and  no  omission  in  essential  points  and  it 
has  been  honestly  and  faithfully  performed  in  its  material  parts, 
a  recovery  may  be  had  although  there  are  slight  variations  from 
the  original  agreement  as  to  some  portions  of  the  work. 

4.  Instructions — when  omission  of  word  "willfully"  from  im- 
peaching instruction  is  not  error.  While  the  words  "knowingly" 
and  "willfully"  are  usually  coupled  together  in  an  impeaching  in- 
struction stating  the  rule  where  a  witness  has  knowingly  and  will- 
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fully  testified  falsely  to  a  material  matter,  it  is  not  error  to  omit 
the  word  "willfully,"  as  one  who  knowingly  testifies  falsely  must 
be  held  to  have  done  so  willfully. 

5.  Same — instructions  are  to  be  considered  as  a  series.  Giving 
an  instruction  stating  that  substantial  performance  of  a  contract 
is  all  that  the  law  requires,  without  explaining  what  would  be  sub- 
stantial performance,  is  not  ground  for  reversal,  where  the  in- 
struction does  not  attempt  to  direct  a  verdict  and  there  are  other 
instructions  in  the  series  plainly  setting  forth  what  is  meant  by 
substantial  performance  of  a  contract. 

6.  Appeals  and  errors — questions  of  fact  are  not  open  to  re- 
view in  Supreme  Court.  In  an  assumpsit  on  a  contract  the  ques- 
tions whether  the  evidence  justifies  the  amount  of  the  verdict; 
whether  a  certain  person  was  authorized  by  defendant  to  superin- 
tend the  work;  whether  the  contract  was  performed  in  a  work- 
manlike manner  and  the  work  accepted,  and  kindred  questions  upon 
which  the  evidence  is  in  conflict,-  are  questions  of  fact,  which  are 
concluded  by  the  Appellate  Court's  affirmance  of  the  judgment  en- 
tered on  the  verdict. 

7.  Same — party  cannot  complain  of  improper  remarks  not  ob- 
jected to.  A  party  cannot  complain  of  alleged  improper  remarks 
to  the  jury  by  counsel  where  he  did  not  make  an  objection  and 
obtain  a  ruling  by  the  court  and  preserve  an  exception  to  the  rul- 
ing or  refusal  to  rule. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Munici- 
pal Court  of  Chicago;  the  Hon.  W.  N.  Gemmili,,  Judge, 
presiding. 

Charles  A.  Phelps,  for  appellant 

Gallagher  &  Mesner,  and  Leonard  Fiske,  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellee  recovered  a  judgment  in  the  municipal  court 
of  Chicago  for  labor  and  material  furnished  appellant  un- 
der a  verbal  contract  for  digging  trenches,  furnishing  ma- 
terial, doing  the  mason  work  and  laying  cut  stone  for  the 
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erection  of  a  building  in  Chicago.  Appellee  claimed  that 
the  contract  price  finally  agreed  on  was  $4775,  of  which  he 
was  paid  by  appellant  $3101.85,  leaving  a  balance  on  the 
original  of  $1673.15.  He  also  claims  for  extras  $87,  mak- 
ing the  total  amount  claimed  $1760.15,  which,  with  inter- 
est, made  the  total  amount  of  $1833.33  awarded  by  the 
verdict  of  the  jury.  This  judgment  was  affirmed  on  appeal 
to  the  Appellate  Court  for  the  First  District,  and  an  appeal 
to  this  court  followed. 

At  the  time  the  case  was  called  for  trial  appellee  had 
not  filed  a  joinder  to  the  general  issue  or  replication  to  the 
pleas  of  set-off.  He  was  allowed  by  the  trial  court  to  file 
a  joinder  and  replications  at  that  time,  over  the  objection 
of  appelleint,  who  then  contended,  as  he  does  now,  that  he 
was  entitled  to  have  judgment  entered  for  want  of  joinder 
on  the  plea  of  general  issue  and  replications  to  the  pleas  of 
set-off.  We  think  otherwise.  Under  our  practice  the  trial 
court,  in  any  action  pending,  may  permit  amendments  to 
pleadings  or  proceedings,  in  form  or  substance,  for  the  fur- 
therance of  justice.  We  think  it  would  have  been  error  for 
the  trial  court  to  have  refused  to  allow  appellee  to  file  the 
pleadings  in  question.  City  of  East  St,  Louis  v.  Thomas, 
102  111.  453,  is  not  in  point. 

Appellee  claims  that  he  had  fully  performed  his  agree- 
ment as  to  the  work  in  question.  There  was  no  written 
contract,  although  there  were  some  memoranda  on  a  card 
which  was  introduced  in  evidence,  and  the  plans  and  speci- 
fications in  accordance  with  which  the  appellant  claims  the 
work  was  to  be  prosecuted.  The  defense  was  that  appel- 
lee failed  to  comply  with  certain  provisions  called  for  by 
the  plans  and  specifications  and  that  the  work  was  done  in 
an  unskillful  manner,  making  the  building  permanently  de- 
fective ;  and  further,  that  appellee  could  not  recover  for  the 
alleged  extras,  as  the  appellant  did  not  authorize  the  extra 
work.  Appellee  testified  that  he  was  told  by  appellant  that 
one  Stevens  was  to  act  as  superintendent  as  to  the  work 
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in  question,  and  that  he  (appellee)  should  take  orders  from 
Stevens.    This  is  denied  by  both  appellant  and  Stevens. 

Appellant  moved,  at  the  close  of  plaintiff's  evidence  and 
again  at  the  close  of  all  the  evidence,  that  the  court  direct 
a  verdict  for  defendant,  both  of  which  motions  were  over- 
ruled and  exceptions  duly  taken. 

Whether  the  evidence  justified  the  amount  of  the  verdict ; 
whether  Stevens  was  authorized  to  act  as  superintendent; 
whether  the  contract  was  performed  in  accordance  with  the 
agreement,  in  a  workmanlike  and  skillful  manner ;  whether 
the  work  was  accepted  by  appellant  after  its  completion, 
(as  contended  by  appellee  but  denied  by  appellant,)  and 
other  questions  of  fact  urged  in  the  appellant's  brief,  are 
all  controverted,  and  as  there  is  evidence  in  the  record 
tending  to  support  the  appellee's  contentions  on  all  these 
points,  the  judgment  of  the  trial  court  on  the  verdict,  which 
has  been  affirmed  by  the  judgment  of  the  Appellate  Court, 
conclusively  settles  those  controverted  questions  of  fact  in 
this  court.  We  have  nothing  to  do  with  the  preponderance 
or  weight  of  the  evidence.  (Blakeslee's  Express  Co,  v. 
Ford,  215  111.  230;  Chicago  and  Bastern  Illinois  Railroad 
Co.  v.  Snedaker,  223  id.  395;  Donnelly  v.  Chicago  City 
Railway  Co,  235  id.  35.)  This  court  can  only  inquire 
whether  the  rules  of  law  were  properly  followed  in  the  trial 
court  in  the  admission  of  evidence,  the  giving  of  instruc- 
tions, and  the  like. 

Counsel  for  the  appellant  earnestly  insists  that  recovery 
could  not  be  had  under  the  declaration  filed  in  this  case,  as 
the  contract  was  not  fully  performed  as  originally  agreed. 
The  declaration  had  two  special  counts  alleging  the  oral 
contract,  and  the  common  counts.  It  has  been  frequently 
held  by  this  court  that  where  a  contract  has  been  performed 
and  it  only  remains  for  the  contract  price  for  labor  and 
material  to  be  paid,  recovery  may  be  had  under  the  com- 
mon counts.  {Concord  Apartment  House  Co,  v.  O'Brien, 
228  111.  360;  Expanded  Metal  PireprooUng  Co.  v.  Boyce, 
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233  id.  284.)  As  we  have  said,  there  was  no  written 
agreement,  and  it  is  not  contended  that  by  oral  agreement 
any  architect's  certificate  was  required  to  be  given.  Even 
though  there  were  slight  variations  from  the  agreement  as 
originally  entered  into  on  some  portions  of  the  work,  as 
contended  for  by  appellant,  we  think,  under  the  authorities 
just  cited,  appellee  could  still  recover  under  the  common 
counts,  as  he  testified  that  the  work  was  performed  in  ac- 
cordance with  the  agreement. 

What  w^e  have  said  with  reference  to  recovery  under  the 
common  counts  we  think  practically  disposes  of  all  objec- 
tions to  the  admission  or  exclusion  of  evidence  raised  by 
appellant.  It  is  sufficient  to  say  we  find  no  reversible  error 
on  those  questions. 

Appellant  argues  that  an  impeaching  instruction  given 
for  the  appellee  was  erroneous  because  it  omitted  the  word 
"willfully"  in  the  clause,  "if  you  believe  any  witness  has 
knowingly  testified  falsely  to  any  material  issue."  While 
the  words  "knowingly"  and  "willfully"  are  usually  coupled 
together  in  such  an  instruction,  if  a  person  knowingly  tes- 
tified falsely  we  think  he  must  be  held  to  have  willfully 
testified  falsely.  The  two  words  are  equivalents.  (Pry 
v.  Hubner,  57  Pac.  Rep. — Ore. — ^420.)  "Intentionally"  is 
given  as  one  of  the  meanings  of  each  of  these  words. 
(Standard  Diet.)  This  court  has  held  that  by  a  willful 
violation  of  the  law  is  meant  a  violation  of  its  provisions 
knowingly  and  deliberately.  (Catlett  v.  Young,  143  111. 
74.)  We  have  also  held  that  if  a  person  consciously  omit- 
ted to  comply  with  a  statutory  requirement  this  constituted 
a  willful  violation.  (Spring  Valley  Coal  Co,  v.  Greig,  226 
111.  511.)     We  do  not  consider  this  instruction  erroneous. 

Appellant  also  complains  of  the  second  instruction  given 
for  appellee,  which  stated  that  substantial  compliance  with 
the  terms  of  the  agreement  was  all  that  the  law  requires, 
arguing  that  this  instruction,  considered  by  itself,  submitted 
to  the  jury  the  question  of  performance  without  telling 
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them  what  was  a  substantial  compliance,  and  that  therefore, 
under  Bstep  v.  Fenton,  66  111.  467,  this  was  reversible  er- 
ror. This  instruction  did  not  direct  a  verdict,  and  several 
of  the  instructions  given  for  appellant  plainly  set  forth  what 
was  meant  by  a  substantial  compliance  with  the  contract. 
Instructions  must  be  considered  as  a  series,  and  taking  them 
together  we  do  not  think  there  was  any  possibility  of  the 
jury  being  misled  on  this  point  Helbig  v.  Citizens'  Ins. 
Co.  234  111.  251. 

Appellant,  while  admitting  that  this  court  in  Keeler  v. 
Herr,  157  111.  57,  laid  down  the  rule  that  a  substantial  com- 
pliance was  sufficient,  and  that  where  there  has  been  no 
willful  departure  from  the  terms  of  the  contract  and  no 
omission  in  essential  points  and  it  has  been  honestly  and 
faithfully  performed  in  its  material  and  substantial  particu- 
lars, recovery  can  be  had  even  though  there  have  been  tech- 
nical or  unimportant  omissions  or  defects,  and  that  we  have 
sanctioned  that  ruling  in  Shepard  v.  Mills,  173  111.  223, 
Bvans  v.  Howell,  211  id.  85,  Bauer  v.  Hindley,  222  id.  319, 
Concord  Apartment  House  Co.  v.  O'Brien,  supra^  and  other 
decisions,  argues  that  the  Keeler  v.  Herr  case,  supra,  relied 
on  the  New  York  authorities  to  support  this  rule,  and  at- 
tempts, by  citing  a  long  list  of  authorities  from  New  York, 
to  show  that  the  courts  of  that  State  do  not  uphold  the 
rule  laid  down.  It  would  serve  no  useful  purpose  to  at- 
tempt to  review  the  New  York  decisions  cited.  This  rule 
has  been  so  repeatedly  sanctioned  by  this  court  that  it  must 
now  be  held  to  be  the  settled  law  of  the  State. 

We  do  not  think  the  third  instruction  is  subject  to,  the 
criticism  that  the  jury  would  bejiuthorized  to  find  for  the 
appellee  regardless  of  whether  there  are  any  hidden  defects 
in  the  work,  unknown  to  appellant  at  the  time  of  his  al- 
leged acceptance.  Neither  do  we  think  the  jury  would  be 
led  by  this  instruction  to  disregard  the  evidence  of  appel- 
lant which  was  offered  for  the  purpose  of  showing  the  dam- 
ages, if  any,  caused  by  such  alleged  defects. 
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Several  objections  are  raised  to  appellee's  fifth  instruc- 
tion. Tlie  first  is,  that  there  was  no  evidence  that  Mr. 
Stevens  was  authorized  to  act  as  superintendent.  As  we 
have  already  stated,  there  was  evidence  tending  to  show 
that  he  was  to  act  as  superintendent,  so  that  this  was  a  con- 
troverted question  of  fact  and  properly  left  to  the  jury. 
We  do  not  think  the  instruction  on  that  point  was  mis- 
leading. Neither  do  we  think  that  it  was  misleading  in 
showing  that  the  court  thought  that  Stevens  was  the  su- 
perintendent. We  think,  also,  it  plaiiJy  states  that  the  su- 
perintendent must  act  within  the  scope  pf  the  authority. 
The  further  criticism,  that  as  the  instruction  directs  a  ver- 
dict it  was  erroneous  because  it  does  not  contain  all  the  nec- 
essary facts,  is  without  foundation.  What  we  have  said  of 
this  instruction  practically  disposes  of  the  criticism  of  ap- 
pellee's seventh  instruction.  The  question  whether  or  not 
the  appellant  accepted  the  building  was  properly  covered  by 
this  instruction. 

We  do  not  think  there  was  any  error  in  the  modification 
or  refusal  of  the  appellant's  instructions.  The  instructions 
given  for  him  fully  and  fairly  covered  the  law  in  his  behalf. 

Appellant  further  contends  that  counsel  for  the  appellee 
made  improper  remarks  in  his  closing  address  to  the  jury. 
We  do  not  find  it  necessary  to  pass  on  this  question,  as 
appellant,  as  shown  by  the  abstract,  did  not  object  to  that 
part  of  the  address  which  he  is  now  criticising.  Further- 
more, while  he  did  object  to  another  part  of  the  address, 
he  preserved  no  exception  to  the  ruling  of  the  court.  A 
party  litigant  can  only  complain  where  he  has  objected  to 
and  obtained  a  ruling  of  the  court  and  excepted  to  it  or 
excepted  to  a  refusal  of  the  court  to  act.  City  of  Salem  v. 
Webster,  192  111.  369;  McCann  v.  People,  226  id.  562. 

We  find  no  reversible  error,  and  the  judgment  of  the 
Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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The  South  Park  Commissioners,  Appellee,  vs.  Fred- 
erick F.  Ayer  et  al.  Appellants. 

Opinion  Hied  December  15,  j^o8, 

1.  Removal  of  causes — when  petition  to  remove  condemnation 
suit  should  be  Med.  The  day  upon  which  the  notice  by  publica- 
tion is  returnable  is  the  time  when  non-resident  defendants  in  a 
condemnation  proceeding  are  required,  within  the  meaning  of  the 
act  of  Congress  relating  to  the  removal  of  causes,  to  plead  or  an- 
swer, notwithstanding  the  law  does  not  require  them  to  file  any 
written  pleading,  and  the  fact  that  no  default  is  taken  does  not 
authorize  the  filing  of  a  petition  for  removal  after  the  return  day. 

2.  EMiNEier  DOMAIN— 'proof  of  what  petitioner  paid  for  other 
property  for  same  enterprise  is  incompetent.  In  condemnation  it 
is  not  competent  to  prove  what  the  petitioner  has  paid  for  other 
property  purchased  by  it  for  the  same  enterprise,  as  such  a  sale  is 
in  the  nature  of  a  compromise  and  for  that  reason  is  not  a  fair 
measure  of  value. 

3.  Same — when  possibility  of  obtaining  switch  track  facilities 
should  be  considered.  Where  the  land  condemned  abuts  upon  an 
alley  next  to  railroad  tracks  along  which  properties  similarly  sit- 
uated enjoy  switch  track  facilities  obtained  by  contract  with  the 
railroad  and  permission  from  the  city,  the  possibility  that  the  own- 
ers of  the  land  condemned  might  effect  the  necessary  arrangements 
for  switch  track  facilities  should  be  considered  in  determining  the 
value  of  the  land,  and  if  such  possibility  adds  to  the  value  of  the 
land  the  owners  are  entitled  to  such  addition. 

4.  Same — when  resisting  owners  are  deprived  of  a  fair  trial. 
Where  the  owners  of  part  of  the  half  block  of  land  sought  to  be 
condemned  have  agreed  to  accept  as  compensation  a  sum  fixed  by 
the  petitioner's  evidence  as  to  value,  and  are  not  represented  by 
counsel  at  the  trial,  the  effect  of  requiring  compensation  for  the 
entire  half  block  to  be  ascertained  at  one  time  is  to  get  before 
the  jury  the  price  which  such  owners  have  agreed  to  take,  and 
deprives  the  owners  who  have  made  no  agreement,  of  a  fair  trial. 

5.  Instructions — an  instruction  should  not  intimate  that  jury 
may  Hx  value  on  their  view  alone.  An  instruction  which  affords 
the  jury  basis  for  the  belief  that  they  may  fix  the  amount  of  com- 
pensation and  damages  upon  their  judgment,  founded  solely  upon 
their  view  of  the  premises,  if  they  believe  such  view  affords  them 
a  more  reliable  basis  for  an  assessment  of  the  compensation  and 
damages  than  does  the  evidence  of  witnesses,  is  erroneous. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

On  July  3,  1907,  the  South  Park  Commissioners,  a  mu- 
nicipal corporation,  filed  its  petition  in  the  circuit  court  of 
Cook  county  to  condemn  for  small  park  purposes  certain 
lots  in  the  city  of  Chicago,  being  half  a  block  owned  by 
Frederick  F.  Ayer  and  Jacob  Rodgers,  trustees  under  the 
will  of  James  C.  Ayer,  deceased,  Frederick  F.  Ayer,  Henry 
S.  Ayer  and  Leslie  Josephine  Pearson,  appellants,  and  oth- 
ers. The  half  block  fronts  on  LaSalle  street  and  extends 
back  one  hundred  and  twenty  feet  to  a  ten-foot  alleyway 
running  north  and  south,  which  adjoins  the  elevated  right 
of  way  of  the  Chicago,  Rock  Island  and  Pacific,  the  Lake 
Shore  and  Michigan  Southern  and  the  Chicago  and  Eastern 
Illinois  railroads.  It  is  bounded  on  the  north  by  Twenty- 
fifth  and  on  the  south  by  Twenty-sixth  street.  Immediately 
opposite  the  property  in  question,  on  the  west  side  of  La- 
Salle street,  is  a  block  of  ground  owned  by  appellee  which  is 
used  as  a  small  park  or  playground.  Appellants  owned  the 
south  two-thirds  and  the  National  Fireproofing  Company 
owned  the  north  one-third  of  the  half  block  sought  to  be 
condemned.  A  part  of  appellants'  lots  were  vacant  and  un- 
improved and  the  remainder  were  improved  and  were  occu- 
pied by  tenants.  All  of  the  appellants  were  citizens  and 
residents  of  the  State  of  New  York  except  Jacob  Rodgers, 
who  was  a  citizen  and  resident  of  Massachusetts.  The  other 
defendants  named  in  the  petition  were  residents  of  the  State 
of  Illinois. 

On  January  24,  1908,  appellants  filed  a  petition  in  said 
court,  signed  by  William  C.  McHenry  as  their  agent,  for 
the  removal  of  the  cause  to  the  United  States  Circuit  Court 
for  the  Eastern  Division  of  the  Northern  District  of  Illinois. 
This  petition  the  court  denied.  On  February  17,  1908,  ap- 
pellants, upon  leave  of  court,  filed  a  second  petition  to  re- 
move the  cause,  which  was  also  denied. 
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Upon  the  hearing  appellants  moved  the  court  that  a 
separate  trial  be  awarded  to  them,  for  the  reason  that  they 
were  the  sole  owners  of  and  interested  in  separate  and  dis- 
tinct lots  and  improvements  from  the  lots  and  improvements 
of  the  other  respondents  in  said  suit.  The  motion  was  re- 
fused. They  then  moved  the  court  for  permission  to  call 
witnesses  to  testify  as  to  the  value  of  lots  in  the  same  block 
which  appellee  sought  to  take,  other  than  those  owned  by 
appellants,  for  the  reason  that  as  to  all  the  other  owners  and 
parties  interested  in  lots  and  improvements  in  the  half  block 
of  land  in  question  the  owners  thereof  had  been  settled  with 
and  the  prices  of  said  lots  and  improvements  thereon  had 
been  agreed  upon  between  petitioner  and  said  other  respond- 
ents out  of  court,  and  for  the  additional  reason  that  if  re- 
spondents (appellants  here)  were  not  permitted  to  show  by 
respondents'  witnesses  the  value  of  said  lots  in  said  block 
other  than  respondents'  lots,  it  would  appear  to  the  jury 
that  there  had  been  a  settlement  and  an  agreement  made 
as  to  the  prices  to  be  paid  for  all  of  the  lots  other  than  re- 
spondents' lots ;  that  petitioner's  witnesses  would  testify  to 
certain  values,  and  that  there  would  be  no  other  testimony 
as  to  the  value  of  all  lots  other  than  said  respondents',  and 
that  such  fact,  as  the  trial  developed,  would  seriously  affect 
'and  injure  the  said  above  named  respondents  (appellants 
here)  and  prevent  their  being  given  a  fair  and  impartial 
trial.  Upon  the  denial  of  this  motion  appellants  moved  the 
court  that,  there  being  no  conflict  or  issue  as  to  the  values 
or  amounts  to  be  awarded  by  the  jury  for  the  taking  of  all 
the  lots  and  improvements  in  said  half  block  in  question  in 
this  suit  other  than  the  lots  and  improvements  in  said  half 
block  of  which  appellants  were  the  owners,  there  be  a  trial 
as  to  appellants'  lots  and  improvements,  and  that  when  the 
jury  had  rendered  a  verdict  in  respect  to  such  lots  and  im- 
provements said  jury  be  again  directed  to  retire  and  to 
award  a  verdict  upon  an  agreed  valuation  as  to  all  of  the 
other  lots  and  improvements.    This  motion  was  also  denied. 
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The  value  of  the  ground  owned  by  appellants  v/as  placed 
by  witnesses  at  from  $140  to  $275  per  front  foot.  The 
jury  by  their  verdict  fixed  appellants'  compensation  at  $60,- 
000  for  ground  taken  without  any  allowance  for  improve- 
ments, being  at  the  rate  of  $150  per  front  foot  for  all  of 
the  ground  belonging  to  appellants  that  was  taken,  and 
judgment  for  that  amount  was  entered  in  their  favor  for 
their  ground  without  improvements.  Appellants  owned  only 
a  small  portion  of  the  improvements  on  their  ground,  and 
for  those  improvements  the  jury  in  their  verdict  made  a 
separate  award  of  $2929.  No  complaint  is  made  of  this  al- 
lowance for  improvements.  Appellants  regard  the  $60,000 
for  the  ground  as  insufficient.  Other  improvements  on  their 
ground  were  owned  by  tenants. 

.  Appellants  in  this  court  urge  ( i )  the  court  erred  in  re- 
fusing to  order  the  removal  of  the  cause;  (2)  the  court 
erred  in  overruling  appellants'  motion  for  a  separate  trial; 

(3)  the  court  erred  in  passing  upon  objections  to  evidence; 

(4)  the  court  erred  in  instructing  the  jury;  (5)  the  verdict 
of  the  jury  is  inadequate  in  amount  and  in  that  respect  is 
contrary  to  the  evidence. 

George  P.  Merrick,  for  appellants. 

HoLLETT,  Sauter  &  Henkel,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

It  is  first  argued  that  the  court  erred  in  refusing  to  re- 
move the  cause  to  the  Federal  court  so  far  as  it  concerned 
the  appellants  in  this  proceeding.  Appellee  contends  that 
the  petition  was  not  timely.  Section  3  of  the  act  of  Congress 
to  regulate  the  removal  of  causes  from  State  courts,  as 
amended  August  13,  1888,  provides,  with  reference  to  cases 
of  this  character,  that  the  party  desiring  to  remove  the  cause 
shall  file  a  petition  in  the  State  court  "at  the  time,  or  any 
time  before  the  defendant  is  required  by  the  laws  of  the 
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State  or  the  rule  of  the  State  court  in  which  such  suit  is 
brought  to  answer  or  plead  to  the  declaration  or  complaint 
of  the  plaintiff."  (Kurd's  Stat.  1908,  p.  83.)  The  Emi^ 
nent  Domain  act  (sec.  4)  provides  that  service  of  summons 
and  publication  of  notice  to  non-residents  shall  be  made  as 
in  cases  in  chancery.  Section  16  of  the  act  on  chancery 
practice  provides  that  every  person  who  shall  be  summoned, 
served  with  a  copy  of  the  bill  or  petition  or  notified  by  pub- 
lication, shall  be  held  to  except,  demur,  plead  or  answer  on 
the  return  day  of  the  summons,  or  in  case  of  service  by 
notice,  at  the  expiration  of  the  time  required  to  be  given. 
Notice  was  given  to  appellants  by  publication,  and  that  no- 
tice was  returnable  on  the  third  Monday  of  August,  1907. 
The  first  petition  for  removal  was  filed  January  24,  1908. 
No  default  was  taken  against  the  appellants.  The  law  does 
not  require  them  to  file  a  written  pleading  of  any  character, 
and  it  is  contended,  under  these  circumstances,  by  the  ap- 
pellants, thkt  the  petition  for  removal  was  filed  in  apt  time. 
With  this  contention  we  do  not  agree.  If  the  appellants  did 
not  appear  on  the  return  day  of  the  notice  they  could  be 
defaulted,  and  it  is  our  judgment  that  the  day  upon  which 
the  notice  was  so  returnable  was,  within  the  meaning  of  the 
Federal  statute,  the  time  when  the  appellants  were  required 
by  the  laws  of  this  State  to  answer  or  plead.  The  mere  fact 
that  the  default  was  not  taken  on  this  day  or  any  other  day 
does  not  extend  the  time  within  which  an  application  for 
removal  may  be  made.  Kansas  City,  Ft.  Scott  and  Memphis 
RaUroad  Co.  v.  Daughtry,  138  U.  S.  298;  Moon  on  Re- 
moval of  Causes,  sec.  156. 

Appellants  owned  the  south  two-thirds  of  the  half  block. 
The  north  one-third  of  the  half  block  belonged  to  another 
but  was  included  in  this  proceeding,  and  the  same  jury  fixed 
the  compensation  for  the  entire  half  block  in  the  same  trial 
and  by  the  same  verdict.  The  verdict  in  each  instance  fixed 
the  compensation  for  the  ground  separately  from  the  com- 
pensation which  it  fixed  for  the  improvements.    The  ground 
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in  the  half  block,  without  the  improvements,  was  all  of  the 
same  general  character.  The  witnesses  for  petitioner  testi- 
fied that  the  south  one-third  of  the  ground  was  a  little  more 
desirable  than  the  north  one-third,  which,  in  turn,  was  a 
little  more  desirable  than  the  middle  one-third.  This  solely 
on  account  of  the  location  of  the  various  parts  of  the  half 
block.  Appellants  sought,  unsuccessfully,  to  have  the  case, 
so  far  as  it  related  to  their  property,  tried  separately,  basing 
their  application  upon  the  contention  that  there  had  been 
an  agreement  between  the  petitioner  and  the  owners  of  the 
north  one-third  of  the  ground  in  reference  to  the  compen- 
sation that  should  be  allowed  those  owners ;  that  this  agree- 
ment would  necessarily  appear  to  the  jury  and  would  be 
prejudicial  to  the  interests  of  appellants,  for  the  reason  that 
the  jury  would  be  inclined  to  fix  the  value  of  appellants' 
ground  upon  the  same  basis  as  that  which  the  petitioner  and 
the  owners  of  the  north  one-third  of  the  ground  had  adopted 
in  agreeing  as  to  the  value  of  that  one-third. 

No  counsel  representing  the  owner  of  the  north  one- 
third  of  the  ground  took  any  part  in  the  trial.  No  witness 
was  called  or  testified  in  its  behalf,  but  the  cause  as  to  that 
ground  was  submitted  to  the  jury  upon  the  testimony  ad- 
duced by  the  petitioner.  The  witnesses  for  the  petitioner 
in  each  instance  fixed  the  value  of  the  ground  apart  from 
the  value  of  the  improvements.  Efforts  made  by  the  coun- 
sel for  the  appellants  to  examine  or  cross-examine  with  ref- 
erence to  the  north  one-third  of  the  ground  were  in  the 
trial  successfully  met  by  the  objection  that  the  counsel  did 
not  represent  the  owners  of  that  property.  Just  before 
the  case  went  to  the  jury,  counsel  representing  the  own- 
ers of  certain  buildings  located  on  the  property  owned 
by  appellants  appeared  in  court  and  stated  verbally:  "If 
the  court  please,  we  have  also  agreed  as  to  the  values  of 
certain  barns  standing  upon  some  of  the  lots,  so  that  there 
will  be  no  occasion  for  me  or  the  clients  I  represent  to  g^ve 
any  testimony;    but  my  understanding,  your  honor,  was. 
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that  the  amounts  agfreed  upon  should  be  written  into  the  ver- 
dict before  it  goes  into  the  hands  of  the  jury.  To  that  Mr. 
Sauter  objects  for  some  reason  or  other,  and  it  leaves  the 
matter  at  large  in  the  hands  of  the  jury."  The  Mr.  Sauter 
referred  to  was  one  of  the  attorneys  for  the  petitioner. 

It  is  entirely  apparent  to  us,  and  must  have  been  to  the 
jury,  that  some  agreement  had  been  entered  into  by  which 
the  owners  of  the  north  one-third  of  the  ground  had  agreed 
to  accept  as  compensation  a  sum  fixed  by  the  evidence  for 
the  petitioner  as  the  value  of  that  property.  The  law  is 
that  it  is  not  competent  to  prove  what  the  petitioner  has 
paid  for  other  property  purchased  by  it  for  use  in  the 
same  enterprise.  The  property  owner,  realizing  the  power 
of  the  petitioner  to  take  his  property,  may  prefer  to  take 
less  than  the  real  value  rather  than  incur  the  expense  of  a 
litigation  where  he  can  in  no  event  obtain  more  than  its 
actual  value.  As  is  said  by  the  authorities,  such  a  sale  is  in 
the  nature  of  a  compromise,  and  for  that  reason  is  not  a  fair 
measure  of  value.  Peoria  Gas  Light  and  Coke  Co,  v.  Peoria 
Terminal  Railway  Co.  146  111.  372;  Chicago  and  Alton 
Railroad  Co.  v.  Scott,  225  id.  352. 

The  course  pursued  by  appellee  in  the  trial  court  re- 
sulted in  its  obtaining,  indirectly,  the  benefit  of  a  state 
of  facts,  evidence  of  which,  if  offered  directly,  would  have 
been  incompetent.  Appellee  seems  unable  to  point  out  any- 
thing which  moved  the  court,  in  the  exercise  of  its  discre- 
tion, to  compel  the  appellants  to  submit  their  cause  with 
that  of  the  owners  of  the  north  one-third  of  the  half  block. 
It  does  not  appear  that  a  separation  of  the  cause  of  appel- 
lants could  have  worked  any  injury  to  the  petitioner  or  to 
any  of  the  owners  of  the  property,  or  could  have  required 
more  than  a  few  minutes  additional  time  to  dispose  of  the 
entire  subject  matter  of  the  suit.  It  seeks,  however,  to  show 
that  the  error,  if  any,  was  harmless. 

This  ground,  located  as  it  is,  seems  well  adapted  for 
use  a:^  a  site  for  a  building  for  warehouse  or  manufactur- 
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ing  purposes.  Immediately  east  of  this'half  block,  running 
north  and  south  through  the  block,  was  a  public  alley  ten 
feet  in  width.  Immediately  east  of  that  alley,  upon  an  em- 
bankment about  fifteen  feet  above  the  surface  of  the  ground, 
were  the  lines  of  several  railway  companies,  which  run 
north  and  south  through  that  part  of  the  city.  Properties 
directly  north  and  south  of  this,  abutting  upon  and  west  of 
this  alley  but  in  other  blocks,  enjoy  switching  facilities, — 
that  is,  a  switch  track  is  extended  across  the  alley  to  the 
second  story  of  the  building,  or  a  viaduct  or  platform  is 
built  from  the  second  story  across  the  alley  to  a  switch 
track,  so  that  freight  can  be  loaded  upon  and  unloaded  from 
freight  cars  at  the  door  without  teaming.  In  order  to  en- 
joy switching  privileges  of  that  character  it  is  necessary 
for  the  property  owner  to  make  a  contract  therefor  with 
one  of  the  railroad  companies  and  also  to  obtain  from  the 
city  council  permission  to  build  over  or  upon  the  alley,  and 
the  question  whether  or  not  the  property  involved  in  this 
suit  is  now  entitled  to  enjoy,  or  can  at  the  option  of  the 
owners  readily  obtain,  such  switching  privileges,  was  one 
much  discussed  in  the  trial  of  the  case.  Three  witnesses 
testified  as  to  the  value  of  the  gfround  without  the  improve- 
ments on  the  part  of  the  petitioner  and  a  like  number  testi- 
fied as  to  that  value  on  the  part  of  the  appellants.  Two  of 
those  who  testified  for  appellee  fixed  the  value  of  the  ground 
of  appellants  at  $140  per  front  foot.  The  third  of  those 
who  testified  for  appellee  fixed  the  value  of  the  ground  at 
$150  per  front  foot.  The  testimony  of  these  witnesses  was 
that  this  ground  would  be  worth  about  one-third  more  if  it 
was  in  the  enjoyment  of  the  switching  facilities  owned  by 
the  properties  abutting  upon  the  same  alley  in  blocks  north 
and  south.  Their  testimony  was  based  upon  the  theory  that 
no  such  switching  facilities  existed,  and  one  of  them  was 
improperly  permitted  to  state,  over  objection,  that  he  had 
had  experience  with  the  city  council  in  similar  cases  in  an- 
other part  of  the  city  and  had  been  unable  to  get  an  ordi- 
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nance  passed  granting  permission.  The  witnesses  who 
testified  for  appellants  fixed  the  value  of  the  same  ground 
at  from  $240  to  $275  per  front  foot.  This  testimony  was 
based  upon  the  assumption  that  the  owners  of  this  property 
had,  or  would  be  readily  able  to  obtain,  switching  connec- 
tions with  a  railroad  by  means  of  a  platform,  viaduct  or 
similar  structure  over  the  alley. 

The  compensation  allowed  by  the  jury  for  appellants' 
ground  was  at  the  rate  of  $150  per  front  foot.  Appellee 
states  that  the  evidence  was  offered  on  two  theories:  one 
that  the  property  had  or  could  readily  obtain  the  switching 
facilities ;  the  other  that  it  was  not  entitled  to  such  switch- 
ing facilities;  that  the  amount  allowed  was  the  highest 
amount  fixed  by  any  witness  who  testified  upon  the  latter 
theory,  and  inasmuch  as  the  proof  does  not  show  that  the 
owner  of  the  property  is  now  entitled  to  place  any  perma- 
nent platform,  viaduct  or  like  structure  upon  or  over  the 
alley  and  does  not  show  that  the  necessary  contract  with 
a  railway  company  has  been  negotiated,  no  harm  has  been 
done  the  appellants  by  requiring  them  to  submit  their  cause 
to  the  jury  with  that  of  the  owners  of  the  north  one-third 
of  the  ground,  because  the  amount  allowed  was  the  highest 
amount  fixed  by  any  witness  as  the  value  of  the  property 
without  the  right  in  question, — in  other  words,  the  insist- 
ence is,  appellants  have  been  awarded  the  greatest  amount 
that  could  have  been  awarded  had  their  cause  been  tried 
separately.  We  do  not  think  this  argument  well  considered. 
In  the  first  place,  it  cannot  be  said,  as  a  matter  of  law,  that 
the  question  of  the  value  of  the  property  can  be  determined 
alone  on  the  theory  that  the  owners  cannot  obtain  these 
switching  privileges  merely  because  they  do  not  now  have 
them.  The  facilities  can  be  obtained  if  the  necessary  con- 
tract can  be  made  with  the  railroad  companies  and  if  the 
requisite  permission  can  be  obtained  from  the  city.  It  is 
possible,  on  account  of  its  proximity  to  the  tracks,  that  the 
owners  of  this  property  can  make  the  required  arrange- 
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ments.  If  the  tracks  were  not  in  the  same  block  greater 
difficulty  would  be  encountered  in  obtaining  the  very  de- 
sirable rights  now  under  consideration.  In  that  event  it  is 
highly  probable  they  could  not  be  acquired  at  all.  In  de- 
termining the  value  of  the  ground,  the  owners  thereof  are 
entitled  to  have  the  jury  take  into  consideration  the  possi- 
bility of  effecting  the  needed  arrangements.  If  that  possi- 
bility adds  to  the  value  of  the  ground  the  owners  are  entitled 
to  the  addition.  It  appears  upon  an  examination  of  the  tes- 
timony of  the  three  witnesses  who  testified  for  appellee,  that 
while  they  say  they  took  into  consideration  the  proximity 
of  the  railroad  tracks  to  this  property  in  fixing  its  value, 
they  did  not  consider  the  possibility  of  obtaining  the  switch- 
ing facilities  as  increasing  the  value  of  the  property.  They 
regarded  that  possibility  as  too  remote,  but  the  jury  were 
not  necessarily  bound  by  that  conclusion  of  these  witnesses. 
Appellee  argues  that  as  the  right  to  the  switching  facilities 
did  not  exist,  the  proximity  of  the  railroad  tracks  was  an 
actual  damage  to  the  property  on  account  of  the  noise  and 
dust  necessarily  attendant  upon  the  operation  of  the  trains. 
Under  the  circumstances  it  is  entirely  clear  to  us  that  the 
fact  that  the  owners  of  the  north  one-third  of  the  ground 
were  willing  to  take  a  price  fixed  by  the  evidence  for  ap- 
pellee would  be  regarded  by  the  jury  as  an  indication  that 
the  price  fixed,  upon  the  same  basis,  by  the  same  witnesses 
for  the  property  of  appellants  immediately  adjoining  was  a 
fair  valuation  of  that  property.  The  jury  viewed  the  prem- 
ises, and  might  reasonably,  under  the  proof  in  this  case, 
have  fixed  the  value  of  this  ground  at  more  than  $150  per 
front  foot  although  the  owners  do  not  now  possess  the 
switching  rights. 

No  reason  is  apparent  upon  this  record  for  the  action 
of  appellee  in  insisting  upon  having  the  question  of  the 
compensation  to  be  paid  for  the  entire  half  block  determined 
by  the  jury  at  one  time,  other  than  a  desire  to  prejudice 
appellants  by  showing  to  the  jury  that  the  owners  of  the 
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north  one-third  of  the  property  had  agreed  to  take  a  sum 
fixed  by  appellee's  evidence  for  their  ground.  The  course 
pursued  in  this  regard  resulted  in  appellants  being  deprived 
of  a  fair  trial. 

The  twenty-eighth  instruction  given  at  the  request  of  the 
petitioner  was  in  reference  to  the  right  of  the  jury  to  act 
upon  their  view  of  the  premises  in  fixing  the  amount  of  the 
compensation.  It  is  not  materially  different  from  the  in- 
struction condemned  by  this  court  in  Peoria  Gas  Light  Co. 
v.  Peoria  Terminal  Railway  Co,  supra,  and  of  which  we 
there  said  (p.  381):  "This  instruction  clearly  authorized 
the  jury  to  base  their  estimate  of  compensation  and  dam- 
ages solely  upon  their  own  inspection  of  the  premises,  pro- 
vided, only,  they  were  of  opinion  that  such  inspection  fur- 
nished a  more  reliable  basis  for  an  assessment  than  did 
the  evidence  of  the  witnesses.  While  it  required  them  to 
consider  the  evidence  and  directed  them  not  to  reject  any 
of  it  arbitrarily  and  without  reason,  it  gave  to  them  a  clear 
intimation  that  if  in  their  opinion  their  inspection  of  the 
premises  furnished  a  more  reliable  basis  for  an  estimate  of 
damages,  such  conclusion  would  of  itself  furnish  a  sufficient 
reason  for  wholly  disregarding  the  testimony  of  the  wit- 
nesses. Such,  in  our  opinion,  is  not  the  law."  That  case 
has  been  referred  to  with  approval  by  this  court  in  Chicago 
and  State  Line  Railway  Co.  v.  Mines,  221  111.  448,  and  must 
be  regarded  as  the  law  of  the  State.  The  holding  of  that 
case  is  not  modified  by  the  opinion  of  this  court  in  Guyer 
V.  Davenport,  Rock  Island  and  Northwestern  Railway  Co. 
196  111.  370.  The  earlier  case  is  not  referred  to  in  the 
Guyer  case,  and  it  is  clear  that  the  court  did  not  by  the  lat- 
ter intend  to  change  the  law  on  this  subject. 

The  jury's  view  of  the  premises  is  in  the  nature  of  evi- 
dence. It  should  be  considered  by  them  with  all  the  other 
evidence  in  the  case,  and  upon  a  consideration  of  all  the 
evidence,  including  their  view  of  the  premises,  they  should 
determine  the  compensation  to  be  awarded  for  property 
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taken.  An  instruction  which  affords  them  basis  for  the  be- 
lief that  they  may  fix  the  value  of  the  property  upon  their 
judgment,  founded  alone  upon  their  inspection  of  the  prem- 
ises, is  just  as  objectionable  as  would  be  an  instruction  which 
would  lead  them  to  believe  that  they  might  fix  the  value  of 
the  property  upon  a  basis  reached  by  a  consideration  of  the 
testimony  of  but  one  of  many  witnesses. 

We  deem  it  unnecessary  to  discuss  other  questions  pre- 
sented. 

The  judgment  will  be  reversed  and  the  cause  will  be 
remanded  to  the  circuit  court  for  further  proceedings  con- 
sistent with  the  views  above  expressed. 

Reversed  and  remanded. 


Marcei^la  Crowley,  Appellee,  vs.  Patrick  McCambridge 
et  al.  Appellants. — ^J.  H.  Alsduri^,  Admr.,  vs,  Patrick 
McCambridge,  Appellant. 

Opinion  filed  December  15,  jpo8. 

Appeai«s  and  errors — when  Supreme  Court  has  no  jurisdiction. 
The  Supreme  Court  has  no  jurisdiction  of  a  direct  appeal  by  the 
defendant  from  a  decree  in  a  proceeding  originally  begun  for  par- 
tition, where  the  decree  is  one  for  the  payment  of  money  only,  no 
cross-error  is  assigned  as  to  the  finding  of  the  decree  that  the  title 
to  the  land  was  in  the  appellant,  and  none  of  the  appellant's  as- 
signments of  error  involve  any  question  authorizing  the  taking  of 
a  direct  appeal. 

AppEai.  from  the  Circuit  Court  of  Grundy  county ;  the 
Hon.  S.  C.  Stough,  Judge,  presiding. 

Appellee,  Marcella  Crowley,  filed  her  bill  in  the  circuit 
court  of  Grundy  county  for  partition  of  two  hundred  acres 
of  land,  alleging  that  she  was  the  owner  of  the  undivided 
one-fourth  thereof  and  that  she  derived  title  thereto  by  in- 
heritance from  her  grandfather,  Patrick  Lamb,  who  the  bill 
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alleged  was  the  owner  in  fee  of  said  land  at  the  time  of 
his  death,  in  February,  1903.  The  bill  alleged  that  Patrick 
Lamb  left  surviving  him  his  widow,  Mary  Lamb;  his  two 
sons,  Richard  F.  and  Michael  H.  Lamb;  Florence  and  Lo- 
retta  Issler,  only  children  of  a  deceased  daughter,  and  com- 
plainant, only  surviving  child  of  another  deceased  daughter, 
as  his  only  heirs-at-law,  and  that  the  land  was  subject  to 
certain  encumbrances  set  out  in  the  bill.  The  bill  further 
alleged  that  in  July,  1902,  before  his  death,  Patrick  Lamb 
entered  into  a  written  agreement  with  John  H.  Kane  by 
which  he  agreed  with  said  Kane  to  convey  to  him  on  the 
first  day  of  March,  1903,  said  lands  for  the  consideration 
of  $20,000,  $1000  of  which  was  cash  in  hand  and  the  re- 
maining $19,000  to  be  paid  on  March  i,  1903,  but  com- 
plainant alleged  she  was  unable  to  furnish  the  court  either 
the  original  or  a  copy  of  said  agreement;  that  divers  per- 
sons were  conspiring  and  confederating  together  to  deprive 
complainant  of  her  rights  in  said  lands,  and  had  on  No- 
vember 23,  1903,  fraudulently  obtained  and  caused  to  be 
filed  for  record  what  purported  to  be  a  warranty  deed  from 
Patrick  Lamb  and  his  wife  conveying  all  qf  said  premises 
to  Patrick  McCambridge,  and  had  also  filed  for  record  what 
purported  to  be  a  mortgage  from  Patrick  McCambridge  to 
Mary  Lamb  to  secure  a  note  for  $4000.  The  bill  alleged 
these  purported  conveyances  were  clouds  on  complainant's 
title,  and  prayed  that  they  be  so  decreed,  and  that  said  pur- 
ported conveyances  and  the  agreement  between  Kane  and 
Patrick  Lamb  be  set  aside  and  that  the  land  be  partitioned 
in  accordance  with  the  rights  of  the  respective  parties.  A 
guardian  ad  litem  was  appointed  for  the  Issler  children, 
who  were  minors,  and  he  filed  the  usual  formal  answer, 
neither  admitting  nor  denying  the  allegations  of  the  bill 
but  praying  that  strict  proof  be  required. 

Patrick  McCambridge,  John  H.  Kane  and  Patrick 
Welsh,  a  tenant  on  the  premises,  filed  a  joint  and  several 
answer  denying  that  Patrick  Lamb  owned  the  lands  at  the 
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time  of  his  death,  and  averring  that  July  9,  1902,  said  Pat- 
rick Lamb  and  his  wife  entered  into  a  written  agreement 
with  respondent  Kane  for  the  sale  of  said  lands  to  him  for 
$20,000,  which  written  agreement  is  set  out  in  full  as  a 
part  of  the  answer.    By  the  terms  of  said  agreement  Kane 
was  to  pay  $1000  cash,  the  receipt  of  which  is  acknowl- 
edged, assume  payment  of  a  $5000  mortgage  and  a  $1000 
mortgage,  give  a  second  mortgage  on  the  premises  to  se- 
cure $4000,  and  pay  the  remaining  $9000  in  cash  Marth  i, 
1903,  at  which  time  a  deed  conveying  the  premises  would 
be  delivered  to  him.    The  answer  avers  that  Kane  paid  the 
$1000  in  cash,  and  on  October  30,  1902,  with  the  advice 
and  consent  of  Patrick  Lamb  and  his  wife,  assigned  said 
agreement  to  Patrick  McCambridge  for  the  consideration 
of  $800,  which  was  then  paid,  and  on  the  same  date  said 
Lambs  signed,  sealed  and  delivered  the  warranty  deed  for 
said  premises  to  Patrick  McCambridge,  and  then  and  there 
said  Patrick  Lamb  and  his  wife  made  said  Kane  their  agent 
to  deliver  the  said  deed  to  said  McCambridge  and  then  and 
there  authorized  and  empowered  said  Kane  to  receive  the 
consideration  for  it ;   that  said  Patrick  Lamb  and  wife  au- 
thorized and  empowered  said  Kane  to  hold  said  deed  in 
escrow  until  the  first  day  of  March,  1903,  and  then  deliver 
it  to  said  McCambridge,  all  of  which  was  also  agreed  to  by 
him.    The  answer  further  avers  that  Patrick  McCambridge 
received  the  deed  from  Kane  March  2,  1903,  and  on  said 
date  paid  the  full  consideration  therefor  in  accordance  with 
the  terms  of  said  written  agreement,  and  became  thereby 
the  owner  of  the  said  premises  in  fee  simple,  subject  to  the 
mortgage  liens,  and  entered  into  possession  thereof. 

Mary  Lamb,  the  widow,  died  December  10,  1903.  On 
the  26th  of  June,  1905,  J.  H.  Alsdurf  was  on  petition  of 
Marcella  Crowley,  appellee,  appointed  administrator  of  the 
estate  of  Patrick  Lamb.  In  September  following  said  admin- 
istrator brought  an  action  of  assumpsit  against  Patrick  Mc- 
Cambridge to  recover  $13,000  alleged  to  be  the  balance  due 
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on  the  purchase  price  of  said  lands.    To  this  action  the  de- 
fendant pleaded  the  general  issue. 

In  September,  1906,  Patrick  McCambridge  filed  a  cross- 
bill in  the  partition  suit.    The  cross-bill  recites,  in  substance, 
the  answer  to  the  original  bill,  and  sets  up  the  appointment 
of  an  administrator  of  Patrick  Lamb's  estate,  the  bringing 
of  the  action  of  assumpsit,  and  alleges  that  the  action  of 
assumpsit  involves  the  same  subject  matter-  involved  in  the 
chancery  suit;  that  the  cross-complainant  is  vexed  and  an- 
noyed by  a  multiplicity  of  suits  involving  the  purchase  of 
said  real  estate,  brought  for  the  purpose  of  annoying  him 
and  to  cause  him  to  spend  large  sums  of  money  defending 
said  suits,  to  deprive  him  of  the  use  and  enjoyment  of  his 
land  and  to  depreciate -its  value.    The  cross-bill  further  al- 
leges, on  information  and  belief,  that  in  February,  1903, 
Patrick  Lamb  made  and  delivered  to  Kane  a  statement  in 
writing  designating  the  manner  in  which  the  proceeds  of 
his  real  estate  should  be  distributed  among  his  heirs ;   that 
^  Kane  delivered  the  deed  for  said  premises  to  Richard  F. 
Lamb  to  be  delivered  to  cross-complainant,  and  at  the  same 
time  delivered  to  said  Richard  F.  Lamb  the  statement  in 
writing  of  Patrick  Lamb  directing  the  manner  of  the  dis- 
tribution of  the  proceeds  among  his  heirs;  that  the  cross- 
complainant  is  informed  and  believes  that  Richard  F.  Lamb, 
after  receiving  the  money  arising  from  the  sale  of  the  land, 
distributed  it  among  the  heirs  of  Patrick  Lamb  according 
to  his  directions,  and  that  all  of  said  heirs  had  received  their 
full  shares  except  Marcdla  Crowley,  complainant  in  the 
original  bill,  and  that  she  refused  to  accept  her  share,  al- 
though said  Richard  F.  Lamb  is,  and  always  since  March 
2,  1903,  has  been,  able,  ready  and  willing  to  pay  her.    The 
cross-bill  prays  that  the  administrator  of  the  estate  of  Pat- 
rick Lamb  be  enjoined  from  further  prosecuting  the  action 
of  assumpsit ;  that  the  court  determine  that  the  agreement 
between  Patrick  Lamb  and  Kane  for  the  sale  of  said  real 
estate,  and  the  assignment  thereof  by  Kane  to  cross-com- 
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plainant,  were  fair  and  legal;  that  the  deed  from  Patrick 
Lamb  to  cross-complainant  was  legally  executed  and  deliv- 
ered to  him,  and  that  he  is  the  owner  in  fee-simple  thereof, 
subject  to  certain  mortgage  liens. 

In  April,  1908,  complainant,  by  leave  of  court,  amended 
her  original  bill.  The  amendment  alleged  that  complainant 
was  informed,  and  now  believes,  that  Patrick  Lamb  con- 
veyed the  lands  described  in  her  bill  to  Patrick  McCam- 
bridge  October  30,  1902,  and  that  at  the  time  of  the  death 
of  Patrick  Lamb  there  was  due  him  from  Patrick  McCam- 
bridge  $13,000;  that  the  defendants  Patrick  McCambridgc, 
Michael  H.  Lamb,  Richard  F.  Lamb,  and  others  to  com- 
plainant unknown,  had  conspired  and  confederated  together 
for  the  purpose  of  defrauding  her  and  the  two  Issler  chil- 
dren out  of  their  several  portions  of  said  money,  which 
the  said  defendants,  or  some  of  them,  held  and  had  so  held 
since  March  3,  1903,  and  refused  to  pay  over  to  the  per- 
sons to  whom  it  belonged  or  to  the  administrator  of  the 
estate  of  said  Patrick  Lamb.  To  this  amendment  a  prayer 
was  added  that  in  the  event  the  court  found  the  title  was 
transferred  from  Patrick  Lamb  to  McCambridge,  a  decree 
be  entered  directing  McCainbridge,  Michael  H.  Lamb  and 
Richard  B\  Lamb  to  pay  to  the  administrator  of  the  estate 
of  Patrick  Lamb  the  indebtedness  owed  by  them  to  said  es- 
tate as  unpaid  balance  of  the  purchase  price  of  said  land. 

Issues  were  joined  on  the  pleadings,  and  at  the  request 
of  the  respective  parties  thereto  an  order  was  entered  that 
the  assumpsit  suit  be  consolidated  with  the  chancery  case, 
and  they  were  thereafter  tried  together  by  the  court.  The 
court  found  that  the  deed  from  Patrick  Lamb  and  wife  to 
Patrick  McCambridge  was  delivered  to  him  and  vested  in 
him  the  fee  simple  title,  subject  to  a  mortgage  for  $5000 
to  Julia  Ray;  that  payment  of  the  balance  of  the  consid- 
eration for  said  conveyance  ($19,000)  was  to  be  made  by 
McCambridge  assuming  the  mortgage  of  $5000  to  Julia 
Ray,  a  mortgage  of  $1000  on  said  premises  to  said  Patrick 
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McCambridge  and  by  giving  a  mortgage  to  Patrick  Lamb 
to  secure  $4000,  the  balance  of  $9000  to  be  paid  in  cash 
on  March  i,  1903.  The  decree  further  found  that  Patrick 
Lamb  died  February  10,  1903,  before  the  deed  was  deliv- 
ered by  Kane  to  McCambridge  and  before  all  the  balance 
of  the  purchase  money  had  been  paid.  The  decree  further 
found  that  on  March  3,  1903,  McCambridge  paid  the  bal- 
ance due  on  the  purchase  money  ($9219.11)  to  Richard  F. 
and  Michael  H.  Lamb,  $4000  of  which  was  paid  by  giving 
a  note  for  that  amount  secured  by  mortgage  on  the  land, 
but  that  said  payment  did  not  discharge  his  liability  to  the 
estate  of  Patrick  Lamb  except  in  so  far  as  it  paid  Rich- 
ard F.  Lamb  and  Michael  H.  Lamb  the  amounts  that  would 
be  due  them  on  their  distributive  shares  of  their  father's 
estate  after  the  payment  of  the  debts  against  it  and  costs 
of  administration.  The  decree  found  that  Richard  F.  Lamb 
was  indebted  to  the  estate  in  the  sum  of  $6039.50  and 
Michael  H.  Lamb  in  the  sum  of  $1000;  that  the  net  value 
of  Patrick  Lamb's  estate  at  the  time  of  his  death,  made  up 
of  amounts  due  from  McCambridge  and  Richard  F.  Lamb 
and  Michael  H.  Lamb,  was  $16,258.61,  making  the  shares 
of  Richard  F.  Lamb  and  Michael  H.  Lamb  and  appellee, 
Marcella  Crowley,  $4064.65  and  the  Issler  children  each 
one-half  that  amount.  The  decree  further  found  that  the 
indebtedness  of  Richard  F.  Lamb  to  his  father's  estate  ex- 
ceeded his  inheritable  share  $1974.85.  Richard  F.  Lamb 
was  ordered  by  the  decree  to  pay  the  administrator,  for  the 
use  of  Marcella  Crowley  and  the  Issler  children,  $1246.61. 
Patrick  McCambridge  was  ordered  to  pay  $9616.62,  and 
execution  was  awarded  the  administrator  for  the  collection 
of  each  of  said  sums  so  ordered  paid,  and  it  was  further 
ordered  that  upon  the  payment  by  McCambridge  to  the  ad- 
ministrator of  the  said  sum  so  ordered  to  be  paid  the  as- 
sumpsit suit  be  dismissed.  It  was  also  ordered  and  adjudged 
that  Patrick  McCambridge  have  and  recover  from  Richard 
F.  Lamb  and  Michael  H.  Lamb  the  said  sum  of  $9616.62. 
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A.  C.  Norton,  and  J.  W.  Rausch,  for  appellant. 
CoRNEUUS  Reardon,  for  appellee. 
C.  F.  Hanson,  for  minor  defendants. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Patrick  McCambridge  has  appealed  direct  to  this  court 
and  asks  a  reversal  of  the  decree.  The  decree  recites  how 
the  amounts  ordered  paid  by  Richard  F.  Lamb  and  appel- 
lant are  arrived  at,  but  as  the  correctness  of  this  decree  can 
not  be  determined  by  this  court  upon  this  appeal  we  have 
not  deemed  it  necessary  to  set  out  that  portion  of  it.  Orig- 
inally the  pleadings  involved  a  freehold,  but  the  amendment 
made  by  the  appellee  to  her  original  bill  and  her  amended 
prayer  eliminated  any  freehold  question  by  conceding  the 
claim  of  appellant  that  Patrick  Lamb  had  conveyed  to  him 
the  premises  described  in  the  bill,  and  claiming  that  $13,000 
of  the  purchase  money  was  still  unpaid  and  praying  a 
money  decree.  It  is  true,  the  decree  finds  that  the  deed 
from  Patrick  Lamb  and  wife  was  delivered  to  and  vested 
title  to  the  lands  in  appellant,  but  that  was  in  accordance 
with  the  claims  of  the  parties  by  their  pleadings  after  the 
amendment  was  filed  and  was  not  really  a  controverted 
question.  But  if  it  were,  the  decision  of  the  court  was  in 
favor  of  appellant,  and  he  has  not  assigned,  and  could  not 
assign,  errors  upon  a  finding  and  decree  in  his  own  favor 
and  appellee  has  assigned  no  cross-errors.  The  decree  is 
essentially  one  for  the  pa3mient  of  money,  only,  and  not  a 
single  one  of  the  thirty-two  errors  assigned  by  appellant 
raises  any  question  that  authorizes  this  court  to  take  ju- 
risdiction of  the  appeal. 

The  appeal  should  have  been  prosecuted  to  the  Appel- 
late Court  for  the  Second  District,  and  it  will  therefore  be 
transferred  to  said  court.  ^^^^^  transferred. 
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John  P.  Hohenadei.,  Appellant,  vs.  jESSE  O.  Steei^E, 

Appellee. 

Opinion  filed  December  15,  ipo8. 

1.  Parent  and  child — parent  has  the  right  to  custody  of  child, 
A  parent  has  the  right  to  the  custody  of  his  child  as  against  the 
world,  unless  he  has  forfeited  his  right  or  the  welfare  of  the  child 
demands  that  he  should  be  deprived  of  its  custody. 

2.  Same — a  parent  cannot  absolve  himself  from  parental  duties 
by  agreement.  A  parent  cannot  absolve  himself  from  his  parental 
duties  by  an  agreement  that  he  and  another  person  shall  be  joint 
guardians  of  the  child  and  shall  alternate  in  her  custody,  but  he 
may  make  such  agreement  so  far  as  his  personal  rights  are  con- 
cerned, and  by  so  doing  he  surrenders  a  portion  of  his  rights  as 
a  parent. 

3.  Judgments  and  decrees — decree  by  agreement  can  only  be 
set  aside  by  original  bill.  A  decree  by  agreement,  not  the  result 
of  any  judgment  of  the  court,  cannot  be  impeached  or  set  aside 
upon  a  bill  of  review  for  errors  of  law  apparent  on  its  face  or  on 
account  of  additional  evidence,  and  can  only  be  set  aside  by  an 
original  bill  in  the  nature  of  a  bill  of  review. 

4.  Same — decree  respecting  custody  of  child  always  temporary. 
While  a  decree,  by  agreement,  respecting  the  custody  of  a  child, 
cannot  be  impeached  or  set  aside  except  by  an  original  bill  in  the 
nature  of  a  bill  of  review,  yet  the  court  may,  upon  petition  show- 
ing that  material  changes  have  taken  place  in  conditions  affecting 
the  welfare  of  the  child,  modify  such  decree. 

5.  Same — extent  to  which  filing  of  appeal  bond  operates  as  a 
supersedeas.  Neither  the  prayer  for  an  appeal  nor  the  allowance 
of  the  appeal  operates  as  a  supersedeas,  but  the  filing  and  approval 
of  the  appeal  bond  has  that  effect,  not  to  confer  any  affirmative 
right,  but  to  prevent  the  court  from  entering  any  further  order  to 
carry  into  effect  the  order  appealed  from;  and  if  any  further  order 
is  required  to  compel  obedience,  the  court  has  no  power  to  enter 
it  but  can  only  preserve  the  existing  status. 

6.  Contempt — in  constructive  contempt  the  party  charged  must 
he  allowed  to  answer.  For  a  contempt  committed  out  of  the  view 
and  hearing  of  the  court  the  offending  party  must  be  allowed  to 
ansT^er  and  offer  evidence  in  defense  of  the  charge,  and  if  he  is 
denied  the  right  to  answer  and  is  adjudged  guilty  without  a  hear- 
ing, the  order  committing  him  for  contempt  is  void. 
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Appeai,  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  Thomas  G.  Windes,  and  R.  S. 
TuTHii,!,,  Judges,  presiding. 

Richard  W.  Morrison,  for  appellant. 

Wii^UAM  S1.ACK,  and  Jacob  C.  LeBosky,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

On  May  14,  1906,  John  P.  Hohenadel,  appellant,  filed 
his  bill  of  complaint  in  the  circuit  court  of  Cook  county 
against  Jesse  O.  Steele,  the  appellee,  alleging  that  Elizabeth 
Vinni  Steele,  who  would  be  four  years  old  on  July  21,  1906, 
was  the  daughter  of  Jesse  O.  Steele  and  Julia  Steele,  the 
deceased  daughter  of  complainant;  that  Jesse  O.  Steele 
misused  his  wife  in  her  lifetime  and  drove  her  and  the  child 
from  home;  that  they  came  to  the  home  of  complainant 
and  remained  there  until  the  death  of  Julia  Steele,  on  April 
29,  1906 ;  that  the  defendant  was  unfit  to  have  the  care  and 
custody  of  his  child  and  had  no  home  where  she  could 
have  proper  care  and  attention,  and  that  it  was  for  the  best 
interest  of  the  child  to  continue  to  live  with  the  complain- 
ant and  be  brought  up  in  his  family.  The  bill  sought  to 
have  the  defendant  removed  as  natural  guardian  and  the 
complainant  appointed  as  guardian.  Defendant  answered 
the  bill,  denying  the  charges  of  cruelty  or  that  he  was  an 
unfit  person  to  have  the  custody  of  his  child,  and  on  June 
14,  1906,  he  filed  a  cross-bill,  alleging  that  it  was  best  for 
the  future  welfare  of  the  child  that  he  should  have  its 
custody,  and  that  Hohenadel  was  unfit  morally  and  unable 
financially  to  take  care  of  her.  Hohenadel  answered  the 
cross-bill  on  the  same  day,  denying  the  charges  against 
him.    Replications  were  filed  and  the  cause  was  referred  to 
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a  master  in  chancery,  who  reported  that  upon  the  conclu- 
sion of  the  evidence  the  parties,  at  his  suggestion,  reached 
an  amicable  agreement  regarding  the  custody,  care  and 
maintenance  of  the  child,  and  agreed  to  a  decree,  a  draft  of 
which  was  submitted  with  the  report,  which  bore  the  O.  KL 
of  the  solicitors  for  both  parties  and  the  approval  of  the 
master.  In  view  of  the  agreement  the  testimony  was  not 
reported.  In  pursuance  of  the  report  and  recommendation 
of  the  master,  the  consent  decree  reported  by  him  was  en- 
tered by  Hon.  Charles  M.  Walker,  one  of  the  judges  of 
said  court.  That  decree  appointed  Hohenadel  and  Steele 
joint  guardians  of  the  person  of  the  child  until  her  major- 
ity and  provided  that  her  home  should  be  with  Hohenadel ; 
that  when  she  arrived  at  the  proper  age,  not  prior  to  her 
sixth  birthday,  she  should  be  placed  in  a  Roman  Catholic 
school  and  attend  the  same  until  she  was  eight  years  of 
age,  when  she  should  be  sent  to  a  boarding  school,  known 
as  the  Christian  Sisters  of  Charity,  the  Josephenum,  or  some 
similar  Roman  Catholic  school  to  be  selected  by  the  said 
guardians  and  the  expense  to  be  borne  by  both,  and  that  the 
parties  were  to  have  the  right  to  the  custody  of  the  child 
alternately  for  specified  periods,  with  other  provisions  for 
vacations,  etc 

On  April  i8,  1907,  Steele  filed  a  petition  in  the  court 
praying  that  the  consent  decree  be  modified  and  changed  so 
as  to  give  him  the  sole  custody  of  the  child.  The  court  dis- 
missed the  petition  but  gave  leave  to  file  an  amended  peti- 
tion, which  was  filed  on  April  27,  1907.  It  averred  that 
there  had  been  a  material  change  in  conditions;  that  peti- 
tioner then  had  a  suitable  home  for  the  child;  that  the 
conditions  at  Hohenadel's  home  had  become  unsuitable,  and 
alleging  various  other  reasons  why  the  petitioner  should 
have  the  sole  custody.  The  petition  was  sworn  to,  and 
Hohenadel  answered  it  under  oath  on  May  11,  1907,  deny- 
ing that  there  had  been  any  material  change  in  the  con- 
ditions and  circumstances,  denying  all  charges  tending  to 
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show  that  his  home  was  not  the  proper  place  for  the  child, 
and  alleging  that  he  had  fully  respected  and  carried  out  the 
decree.  The  amended  petition  was  heard  by  Hon.  Thc«nas 
G.  Windes,  one  of  the  judges  of  the  circuit  court,  on  the 
verified  petition  and  answer  thereto  and  numerous  affidavits, 
and  that  method  of  determining  the  issue  is  not  questioned 
by  either  party.  On  May  14,  1907,  said  judge  entered  an 
order  finding  that  since  the  decree  entered  by  agreement 
there  had  been  material  changes  in  the  situation  of  the  par- 
ties and  of  the  ward,  which  are  recited  in  the  order;  that 
it  was  prejudicial  to  the  interest  of  the  child  to  be  in  the 
custody  of  two  different  persons  alternately;  that  it  inter- 
fered with  her  education  and  discipline,  and  that  Steele  was 
then  a  proper  person  to  have  the  care,  control  and  educa- 
tion of  the  child  and  was  then  maintaining  a  suitable  home 
for  her.  It  was  therefore  ordered  that  the  decree  of  June 
16,  1906,  be  modified,  and  the  sole  care,  custody  and  edu-. 
cation  of  the  child  were  given  to  Steele  and  her  permanent 
abode  was  fixed  at  his  home.  From  that  order  Hohenadel 
appealed  to  the  Appellate  Court  for  the  First  District,  and 
his  appeal  bond  was  filed  and  approved  on  May  18,  1907. 

On  June  24,  1907,  Hohenadel  filed  his  petition  praying 
for  the  custody  of  the  child  pursuant  to  the  terms  of  the 
consent  decree  of  June  16,  1906,  and  on  a  hearing  of  the 
petition,  Judge  Windes  having  announced  a  decision,  the 
petitioner  dismissed  the  petition.  On  July  18,  1907,  Ho- 
henadel filed  another  petition,  addressed  to  Hon.  Richard 
S.  Tuthill,  another  judge  of  the  circuit  court,  reciting  the 
consent  decree  and  compliance  therewith;  the  filing  of  the 
petition  by  Steele  and  the  amended  petition;  the  order  of 
May  14,  1907,  giving  the  custody  of  the  child  to  Steele,  and 
the  appeal  of  Hohenadel  therefrom.  The  petition  alleged 
that  when  the  order  modifying  the  decree  was  entered  it 
was  understood  and  stated  in  court  that  the  decree  of  June 
16,  1906,  would  remain  in  full  force  and  binding  upon  both 
parties  until  the  appeal  was  determined;   that  one  of  the 
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conditions  inserted  in  the  appeal  bond  by  Hohenadel,  on  the 
demand  of  Steele's  solicitor,  was  that  he  should  comply  with 
the  original  consent  decree  until  the  final  determination  of 
the  appeal ;  that  at  the  time  of  the  entry  of  the  modifying 
order  the  child  was  in  Hohenadel's  care  under  the  original 
decree;  that  she  remained  there  until  May  16,  1907,  when 
Steele  came  to  take  possession,  and  being  entitled  to  the 
custody  of  the  child  for  thirty  days  under  that  decree  the 
possession  was  given  to  him,  and  that  it  was  his  duty  to 
return  the  child  on  June  16,  1907,  but  he  did  not  do  so  and 
refused  to  return  her.  The  petition  prayed  for  an  order  di- 
recting Steele  to  return  the  child  as  provided  in  the  original 
consent  decree,  and  that  he  be  ruled  to  show  cause  why  he 
should  not  be  adjudged  guilty  of  contempt.  On  July  18, 
1907,  Judge  Tuthill,  upon  the  presentation  of  that  petition, 
entered  an  order  that  Steele  forthwith  deliver  the  child  to 
Hohenadel,  to  be  held  under  the  original  consent  decree  un- 
til the  Appellate  Court  should  decide  the  appeal.  On  the 
next  day  an  order  was  entered  reciting  that  Steele  had  been 
served  with  a  certified  copy  of  the  order  and  had  not  com- 
plied with  it,  and  further  ordering  that  he  stand  in  con- 
tempt of  the  court,  and  that  a  writ  of  attachment  issue  to 
the  sheriff  commanding  him  to  bring  Steele  before  the  bar 
of  the  court  to  show  cause,  if  any  he  had,  why  he  should 
not  be  punished  for  contempt.  On  July  19,  the  writ  of  at- 
tachment having  been  served  on  Steele  and  he  being  pres- 
ent in  court.  Judge  Tuthill  said :  "Well,  what  have  you  got 
to  say?  Are  you  going  to  obey  the  order  of  the  court?" 
Steele's  solicitor  asked  for  leave  to  answer,  and  the  court 
replied:  "There  is  only  one  thing  here,  and  that  is  to  obey 
the  order  of  the  court.  That  is  all.  Obey  the  order  of  the 
court  first,  and  then  you  can  make  answer.  You  are  stand- 
ing in  contempt  now."  The  solicitor  stated  that  unless  the 
court  was  satisfied  there  had  been  a  willful  disobedience  he 
would  not  hold  respondent  in  contempt  of  court,  and  asked 
for  an  opportunity  to  make  answer  under  oath,  but  the 
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court  refused  leave  to  answer  and  committed  Steele  to  jail 
for  thirty  days  for  contempt.  From  that  order  of  cwnmit- 
ment  Steele  appealed  to  the  Appellate  Court  for  the  First 
District  and  assigned  errors  on  the  record.  Hohenadd  as- 
signed as  cross-errors  the  same  errors  assigned  previously 
on  the  record  in  his  appeal,  and  the  two  cases  were  con- 
solidated in  the  Appellate  Court.  That  court  affirmed  the 
decree  of  May  14,  1907,  altering  the  consent  decree,  and 
reversed  the  orders  of  July  18  and  19,  1907.  From  the 
judgment  of  the  Appellate  Court  Hohenadd  appealed  to 
this  court. 

A  parent  has  the  right  to  the  custody  of  his  child  as 
against  the  world  unless  he  has  forfeited  his  right  or  the 
welfare  of  the  child  demands  that  he  should  be  deprived  of 
it.  (Cormack  v.  Marshall,  211  111.  519;  Sullivan  v.  Peo- 
ple, 224  id.  468.)  When  the  bill  was  filed  by  Hohenadd 
the  parties  agreed  to  a  decree  appointing  them  joint  guard- 
ians of  the  child  and  providing  that  her  home  should  be 
with  Hohenadd,  but  they  were  to  have  her  custody  al- 
ternately, and  other  provisions  were  made.  While  Stede 
could  not  absolve  himself  from  parental  duties  by  such  an 
agreement,  it  was  competent  for  him  to  enter  into  it  so  far 
as  his  personal  rights  were  concerned,  and  by  the  agreement 
he  surrendered  at  least  a  portion  of  his  rights  as  a  parent. 
The  decree  entered  by  agreement  was  not,  in  a  strict  legal 
sense,  a  judicial  decree,  but  it  was  in  the  nature  of  a  solemn 
contract  between  the  parties  entered  by  the  court.  There 
had  been  no  finding  by  the  court  that  Stede  was  not  a  fit 
or  proper  person  or  that  Hohenadd  was,  or  that  the  welfare 
of  the  child  demanded  that  she  should  be  left  in  the  custody 
of  Hohenadel,  or  that  the  other  stipulations  of  the  decree 
should  be  carried  out.  The  decree  being  by  agreement  and 
not  the  result  of  the  judgment  of  the  court,  a  rdiearing 
could  not  be  allowed,  and  it  could  not  be  impeached  or  set 
aside  upon  a  bill  of  review  for  errors  of  law  apparent  on 
its  face  or  on  accoimt  of  additional  evidence.    It  could  only 
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be  set  aside  by  an  original  bill  in  the  nature  of  a  bill  of  re- 
view. (Armstrong  v.  Cooper,  ii  111.  540;  Knobloch  v. 
Mueller,  123  id.  554;  Cox  v.  Lynn,  138  id.  195;  First  Nat. 
Bank  of  Joliet  v.  Mnois  Steel  Co.  174  id.  140;  Krieger  v. 
Krieger,  221  id.  479;  5  Ency.  of  PL  &  Pr.  961.)  There 
was  no  bill  filed  for  the  purpose  of  setting  aside  the  decree, 
and  nothing  in  the  petition  would  have  justified  the  court  in 
setting  it  aside  if  the  proceeding  had  been  proper  for  that 
purpose.  The  parties,  however,  could  not  by  their  agree- 
ment surrender  the  rights  of  the  child,  and  if  there  was  a 
material  change  in  the  conditions,  the  court,  having  in  view 
the  welfare  of  the  child,  would  change  any  decree  when  nec- 
essary, on  proper  application.  A  decree  respecting  the  cus- 
tody of  a  child  is  exceptional  in  its  character  and  is  always 
regarded  as  temporary.  (Petition  of  Smith,  13  111.  138; 
Cormack  v.  Marshall,  supra.)  Although  Steele  could  not 
impeach  the  decree  entered  under  his  agreement  or  set  it 
aside,  we  are  of  the  opinion  that  he  might  present  to  the 
court,  by  his  petition,  the  fact  that  material  changes  had 
taken  place  in  the  condition  of  the  parties  affecting  the  wel- 
fare of  the  child. 

The  affidavits  were  contradictory  in  the  extreme  and 
wholly  irreconcilable  on  every  question  involved.  The  af- 
fidavits presented  by  each  party  extolled  such  party  as  a 
paragon  and  condemned  the  opposite  party  as  wholly  unfit 
to  take  care  of  a  child,  and  upon  reading  them  we  are 
unable  to  say  that  the  decision  of  the  court  was  wrong  or 
contrary  to  the  evidence.  Neither  the  prayer  for  an  appeal 
from  that  order  nor  the  allowance  of  the  appeal  operated 
as  a  supersedeas,  but  the  filing  and  approval  of  the  bond  did 
have  that  effect.  (Holmes  v.  City  of  Chicago,  205  111.  536.) 
The  supersedeas  did  not  confer  any  affirmative  right,  but  it 
did  prevent  the  court  from  entering  any  further  order  in 
execution  of  the  modifying  order  appealed  from.  No  pro- 
cess was  necessary  to  carry  into  effect  the  order  appealed 
from,  but  if  any  further  order  should  be  required  to  com- 
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pel  obedience,  the  court  would  have  no  power  to  enter  it 
and  could  only  preserve  the  existing  status.  (Barnes  v. 
Typographical  Union,  232  111.  402.)  The  petition  to  Judge 
Tuthill  did  not  ask  for  an  enforcement  of  the  order  appealed 
from,  but  for  the  enforcement  of  a  decree  which  had  been 
changed  and  altered  by  the  modifying  order,  which  had 
been  appealed  from.  When  Steele  was  brought  before  the 
court  to  show  cause  why  he  should  not  be  adjudged  guilty 
of  contempt  his  solicitor  asked  leave  to  answer  and  claimed 
his  right  to  do  so,  but  that  right  was  denied  to  him  by  the 
judge.  It  is  not  due  process  of  law  to  condemn  a  party 
without  an  opportunity  to  be  heard  on  a  charge  of  contempt 
not  committed  in  the  presence  of  the  court.  In  direct  con- 
tempt committed  in  the  presence  of  the  court  there  is  no 
need  of  evidence  to  prove  to  the  court  what  is  already  man- 
ifest, but  in  a  constructive  contempt  the  party  charged  must 
be  accorded  the  privilege  of  being  heard  in  his  own  defense. 
Steele  had  a  right  to  answer  and  deny  the  charge  against 
him  or  present  any  defense  he  might  have,  and  as  he  was 
adjudged  guilty  without  a  hearing  the  order  committing 
him  for  contempt  was  void.  For  a  contempt  out  of  the 
view  and  hearing  of  the  court  an  offender  must  be  allowed 
to  answer  and  offer  evidence  in  his  own  behalf,  otherwise 
the  judgment  on  such  a  charge,  without  a  hearing  or  op- 
portunity to  present  a  defense,  has  no  resemblance  to  a  pro- 
ceeding in  a  court  of  law.  (4  Ency.  of  PI.  &  Pr.  788.) 
The  order  of  commitment  being  void,  the  Appellate  Court 
did  not  err  in  reversing  it,  and  there  was  no  error  in  af- 
firming the  modifying  order. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Thb  People  ojp  the  State  ok  Illinois,  Defendant  in  Er- 
ror, vs.  Louis  Johnson,  Plaintiff  in  Error. 

Opinion  filed  December  15,  ipo8» 

1.  DEDICATION — offer  to  dedicate  is  withdrawn  by  death  of  pro- 
posed donor.  An  offer  to  dedicate  land  for  a  public  street  is  re- 
voked, by  implication,  by  the  death  of  the  proposed  donor  before 
acceptance  of  the  offer  by  the  public  authorities,  and  subsequent 
acts  of  the  public  authorities  indicating  an  acceptance  of  the  of- 
fer do  not  operate  to  complete  the  dedication. 

2.  Same — proof  of  acceptance  must  be  clear  and  satisfactory. 
Dedication  of  a  street  is  not  complete  until  acceptance,  which  may 
be  express,  as  shown  by  some  order,  resohition  or  other  record  of 
the  action  of  the  public  authorities,  or  be  implied  by  acts  of  the 
public  authorities  recognizing  the  existence  of  the  street  and  treat- 
ing it  as  a  public  way,  but  the  proof  of  acceptance  must  be  un- 
equivocal, clear  and  satisfactory. 

3.  EviDBNCE — what  is  inadmissible  in  a  street  obstruction  case. 
In  a  prosecution  for  obstructing  an  alleged  public  street  by  fences, 
evidence  that  the  defendant,  before  building  the  fences,  went  to 
the  streets  and  alleys  committee  of  the  village  and  requested  per- 
mission to  build  a  lane  across  the  strip  of  ground,  calling  it  a 
street,  which  request  was  denied,  is  not  admissible,  as  no  estoppel 
can  rest  on  what  the  defendant  said,  the  request  being  denied. 

Writ  o?  Error  to  the  Circuit  Court  of  Christian 
county;  the  Hon.  A.  M.  Rose,  Judge,  presiding. 

Provine  &  Provine,  and  F.  P.  Drennan,  for  plaintiff 
in  error. 

R.  C.  Nef^,  State's  Attorney,  (J.  C.  &  W.  B.  McBride, 
and  HoGAN  &  Wallace,  of  counsel,)  for  defendant  in 
error. 

Mr.  Chie^  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

An  indictment  was  returned  by  the  grand  jury  to  the 
circuit  court  of  Christian  county  charging  Louis  Johnson, 
plaintiff  in  error,  with  obstructing  a  public  street  of  the  vil- 
lage of  Morrisonville,  in  said  county,  by  building  a  fence 
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across  the  same.  He  entered  a  plea  of  not  guilty,  and  there 
was  a  trial  resulting  in  a  verdict  finding  that  he  was  guilty 
of  the  offense  charged.  The  court  overruled  his  motion  for 
a  new  trial  and  sentenced  him  to  pay  a  fine  of  $io  and  the 
costs  of  prosecution.  The  record  was  certified  to  the  Ap- 
pellate Court  for  the  Third  District  in  return  to  a  writ  of 
error,  and  that  court  decided  that  a  freehold  was  involved 
and  the  court  was  without  jurisdiction,  and  therefore  trans- 
ferred the  cause  to  this  court. 

The  controverted  question  of  fact  was  whether  there 
was  a  public  street  sixty  feet  wide  along  the  north  side  of 
block  2  of  the  defendant's  addition  to  Morrisonville.  In 
1887  the  defendant  laid  out  and  platted  his  addition  to 
Morrisonville,  consisting  of  two  blocks,  numbered  i  and  2. 
Block  2  was  east  of  block  i,  with  a  street  running  north 
and  south  between  them,  and  adjoining  the  addition  on  the 
north  was  a  farm  owned  by  J.  L.  D.  Morrison.  No  street 
was  ever  laid  out  or  platted  north  of  defendant's  addition, 
but  at  the  trial  the  strip  of  ground  was  claimed  to  be  a 
street  either  by  dedication  or  prescription.  When  the  ad- 
dition was  laid  out  the  defendant  built  a  fence  on  the  north 
line  of  block  2,  and  Morrison  owned  and  farmed  the  land 
up  to  that  fence.  It  was  conceded  that  there  was  a  street 
north  of  block  i,  but  the  dispute  was  whether  there  was  a 
street  north  of  block  2,  where  the  fence  was  built.  The 
Morrison  farm  north  of  the  addition  was  open,  and  there 
was  some  travel  over  the  ground  now  in  dispute  by  Mor- 
rison's tenants  and  others,  and  there  was  a  wagon  track 
among  the  cockle-burs  and  weeds.  On  May  4,  1888,  the 
year  after  the  addition  was  laid  out,  Morrison  conveyed  to 
Louis  Banschbach  a  tract  of  land  containing  78.51  acres 
lying  north  and  east  of  defendant's  addition,  but  leaving  a 
strip  sixty  feet  wide  between  the  tract  sold  and  the  addi- 
tion. Banschbach  was  a  witness  and  gave  his  recollection 
of  what  Morrison  said  at  that  time,  stating  it  differently  in 
some  respects,  but  the  substance  of  it  was  that  he  told  Mor- 
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rison  he  would  give  him  his  price  for  the  land  if  he  would 
allow  him  a  street  there;  that  Morrison  said,  "I  won't  do- 
nate no  street  to  you;  if  I  will  donate  that  street  I  will 
donate  it  to  the  village  of  Morrisonville ;"  that  Morrison 
told  the  surveyor,  "You  go  ahead  and  survey  it  and  leave 
sixty  feet  for  the  street ;"  that  Morrison  said  he  would  not 
let  Banschbach  have  the  sixty-foot  strip,  and  if  he  donated 
it  he  would  donate  it  to  the  village  of  Morrisonville,  and 
that  he  told  the  surveyor  to  allow  sixty  feet  for  a  street, 
and  if  he  donated  it  to  anybody  he  would  donate  it  to  the 
village  of  Morrisonville.  There  was  another  witness  who 
testified  that  about  the  same  time  Morrison  said  he  would 
leave  sixty  feet  there  for  a  street.  No  doubt  Morrison  then 
entertained  an  intention  to  dedicate  the  strip  not  conveyed 
to  Banschbach,  for  a  street,  but  he  died  about  August  14, 
1888,  and  the  land  was  then  in  crops.  The  strip  was  not 
fenced  out  and  no  act  had  been  done  toward  carrying  out 
his  intention.  In  1889  Banschbach  took  possession  of  the 
land  which  he  had  bought  and  fenced  it  so  that  a  lane  sixty 
feet  wide  was  left  open,  and  the  title  of  the  land  was  then 
in  Morrison's  heirs.  Banschbach  was  uncertain  whether  he 
built  the  fence  in  1889  or  1890,  but  he  thought  it  was  not 
as  late  as  1893.  There  was  evidence  for  the  defendant  that 
Banschbach  farmed  the  land  up  to  the  defendant's  line  until 
1893,  when  he  built  a  house  and  set  some  trees  along  his 
line  and  built  the  fence.  When  Morrison  died  there  had 
been  no  acceptance  by  the  village  of  the  proposed  dedica- 
tion. A  witness  testified  that  at  some  time,  which  he  was 
unable  to  fix,  he  did  some  work  on  the  strip  under  a  street 
commissioner,  and  that  three  or  four  furrows  were  plowed 
on  each  side  of  the  strip  and  it  was  graded  up.  He  named 
two  persons  as  street  commissioners  under  whose  direction 
he  said  the  work  was  done,  but  they  both  testified  they 
never  gave  him  any  instructions  to  work  north  of  defend- 
ant's addition,  and  that  they  never  did  or  ordered  any  grad- 
ing on  that  part  of  the  street.     One  of  these  persons  said 
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that  he  was  street  commissioner  about  1888;  that  no  work 
was  done  at  that  place  and  he  did  not  know  there  was  any 
street  there.  The  other  one  said  that  he  was  street  cwn- 
missioner  from  1893  to  1898  and  never  did  any  grading  on 
the  disputed  ground  or  saw  any  grading  done  there,  and 
never  gave  the  witness  who  testified  that  grading  was  done, 
any  orders  to  do  grading  at  that  place.  There  was  no  evi- 
dence whatever  from  which  the  jury  could  find  that  there 
was  any  acceptance  by  public  authorities  in  the  lifetime  of 
Morrison,  the  owner  of  the  land,  of  an  offer  to  dedicate 
the  strip  for  a  street.  In  1896  the  defendant  bought  from 
Banschbach  a  tract  of  eight  acres  north  of  block  2  and  built 
two  fences  at  the  north-west  comer  of  that  block  across  the 
strip  in  question  connecting  his  land  in  the  addition  with 
the  eight-acre  tract.  The  fences  remained  across  the  strip 
about  eleven  years,  until  the  village  authorities  removed 
them,  in  May,  1897,  and  defendant  re-built  them.  Bansch- 
.  bach  fenced  up  the  east  end  of  the  strip  about  1900  or  1901 
and  used  it  for  a  hog-pen  for  about  six  years,  and  only 
removed  his  fence  in  the  spring  of  1907.  From  the  time 
Banschbach  built  his  fence  on  the  south  line  of  his  land, 
whenever  it  was,  until  the  defendant  bought  the  tract  of 
eight  acres  from  Banschbach  and  built  the  lane  across  the 
strip,  there  was  some  travel  by  the  public  over  the  disputed 
ground,  but  since  1896  there  has  been  no  public  use  of  the 
strip  of  ground,  on  account  of  the  defendant's  fences  being 
there  all  the  time  and  Banschbach's  hog-pen  the  greater  part 
of  the  time. 

The  court  overruled  the  objection  of  the  defendant  to 
testimony  that  he  came  to  the  committee  on  streets  and  al- 
leys of  the  village  in  1898  and  asked  leave  to  put  a  lane 
across  the  strip  of  ground  so  that  his  stock  could  go  and 
come  and  get  water  without  carrying  water  across,  calling 
it  a  street,  and  that  the  committee  told  him  they  could  not 
give  him  permission  to  blockade  a  street  and  denied  his  ap- 
plication.   The  evidence  was  not  competent  to  prove  the  ex- 
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istence  of  the  highway  by  dedication,  prescription  or  in  any 
other  manner.  The  village  did  not  grant,  but  refused,  the 
privilege  asked  for,  and  what  the  defendant  said  could  not 
operate  as  an  estoppel.  The  natural  effect  of  the  testimony 
was  to  lead  the  jury  to  believe  that  the  defendant  was  guilty 
because  he  had  recognized  the  strip  of  land  as  a  street. 

Instruction  No.  ii  given  at  the  request  of  the  prosecu- 
tion was  erroneous  in  telling  the  jury  that  it  was  sufficient 
to  constitute  a  dedication  if  Morrison  intended  to  give,  and 
did  offer  to  give,  the  land  for  a  street,  and  the  village  by 
its  acts  and  uses  accepted  it  and  appropriated  it  as  a  street. 
The  instruction  set  no  limit  of  time  to  the  acceptance,  but 
authorized  the  jury  to  find  that  the  strip  was  a  street  if 
accepted  at  any  time,  whether  in  the  lifetime  of  Morrison 
or  afterwards. 

Instructions  13  and  14  were  abstract  in  form  and  re- 
lated to  streets  by  user  or  prescription.  They  had  no  ap- 
plication to  the  case  for  want  of  any  evidence  on  which  to 
base  them,  and  the  fourteenth  was  entirely  unintelligible. 

There  was  no  user  which  could  establish  a  street  by  pre- 
scription, and  a  dedication  is  only  complete  upon  an  ac- 
ceptance, which  may  be  manifested  in  various  ways.  An 
express  acceptance  may  be  shown  by  some  order,  resolution 
or  action  of  the  public  authorities  made  and  entered  of  rec- 
ord, or  it  may  be  implied  by  acts  of  the  public  authorities 
recognizing  the  existence  of  the  street  and  treating  it  as  a 
public  way,  but  the  proof  of  acceptance  must  be  unequivo- 
cal, clear  and  satisfactory.  (City  of  Chicago  v.  Drexel,  141 
111.  89;  City  of  Carlinville  v.  Castle,  177  id.  105.)  The 
acceptance  may  follow  the  offer  to  dedicate  at  once,  but  it 
is  not  necessary  that  the  public  authorities  should  accept  the 
offer  immediately.  The  acceptance  may  be  within  such  rea- 
sonable time  as  the  public  necessity  may  allow  and  require. 
{Town  of  Lake  View  v.  LeBahn,  120  111.  92.)  The  ac- 
ceptance, however,  must  be  within  a  reasonable  time  and 
before  a  withdrawal  of  the  offer.     (Elliott  on  Roads  and 
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Streets,  sec.  155.)  The  dedication  is  not  complete  until  an 
acceptance,  and  as  there  must  be  two  parties  to  a  dedication, 
the  offer  to  dedicate  was  revdced,  by  implication,  by  the 
death  of  Morrison.     (13  Cyc  490.) 

The  court  erred  in  refusing  defendant's  motion  for  a 
new  trial  on  the  ground  that  the  verdict  was  against  the 
evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  City  ojp  Eari^ville,  Appellee,  vs.  James  S.  RadlEY, 

Appellant. 

Opinion  Hied  December  iSt  1908, 

1.  Municipal  corporations — city  council  cannot  impose  a  penr 
alty  on  aldermen  for  failure  to  attend  meeting,  A  city  council  has 
neither  an  express  nor  an  implied  power  to  impose  a  penalty  on  an 
alderman  for  a  mere  failure  to  attend  a  council  meeting. 

2.  Same — when  an  ordinance  is  unauthorised.  Section  8  of  ar- 
ticle 3  of  the  City  and  Village  act,  providing  that  a  minority  of 
the  aldermen  may  "compel  the  attendance  of  absentees,  under  such 
penalties  as  may  be  prescribed  by  ordinance,"  does  not  authorize 
an  ordinance  providing  that  aldermen  absenting  themselves  from 
any  meeting  of  the  council  may  be  fined  a  certain  sum  unless  ex- 
cused by  the  council  for  some  good  reason,  which  fine  and  costs 
may  be  collected  by  suit  in  the  name  of  the  city. 

Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  LaSalle  county;  the  Hon.  Edgar  Eu)REdge,  Judge,  pre- 
siding. 

The  circuit  court  of  LaSalle  county,  on  a  hearing,  with- 
out a  jury,  of  an  appeal  from  a  police  magistrate  of  the  city 
of  Earlville,  rendered  a  judgment  against  the  appellant  for 
a  penalty  of  four  dollars  for  absenting  himself  from  four 
meetings  of  the  city  council,  of  which  he  was  a  member. 
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The  Appellate  Court  affirmed  the  judgment,  and,  a  certifi- 
cate of  importance  having  been  granted,  an  appeal  was  taken 
to  this  court. 

The  penalty  was  imposed  under  the  provisions  of  sec- 
tion 5  of  an  ordinance  regulating  sessions  of  the  city  council, 
which  reads  as  follows:  "Any  member  absenting  himself 
from  any  of  the  meetings  of  the  same  may  be  fined  the  sum 
of  one  dollar,  unless  for  some  good  reason  he  shall  be  ex- 
cused by  the  city  council,  which  fine,  with  the  costs  of  the 
proceedings,  may  be  collected  by  suit,  to  be  commenced 
before  the  police  magistrate  in  the  name  of  the  city  of 
Earlville." 

A  regular  meeting  of  the  council,  which  consisted  of  six 
aldermen  and  the  mayor,  was  held  on  July  3,  1905,  with 
all  the  members  present,  and  was  adjourned  until  July  7. 
At  that  time  three  aldermen,  including  appellant,  were  ab- 
sent, and  the  meeting  was  adjourned  until  July  14,  when 
the  same  three  aldermen  were  absent.  At  the  next  regular 
meeting,  August  7,  the  same  three  aldermen  were  absent, 
and  the  meeting  was  adjourned  until  August  9,  when  they 
were  again  absent.  At  this  last  meeting  a  resolution  was 
unanimously  adopted  by  the  three  aldermen  present  that  the 
absent  members  be  fined  one  dollar  each  for  each  of  the  four 
meetings  from  which  they  had  been  absent,  the  fines  to  be 
paid  within  three  days.  On  August  14  this  suit  was  begun 
before  the  police  magistrate. 

James  J.  Conway,  for  appellant. 

George  S.  W11.EY,  City  Attorney,  (Browne  &  W11.EY, 
of  counsel,)  for  appellee: 

A  majority  of  the  aldermen  elect  shall  constitute  a 
quorum  to  do  business,  but  a  smaller  number  may  adjourn 
from  time  to  time  and  may  compel  the  attendance  of  ab- 
sentees under  such  penalties  as  may  be  prescribed  by  ordi- 
nance.   Kurd's  Stat.  1905,  chap.  24,  art.  3,  sec.  8. 
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The  city  council  shall  determine  its  own  rules  of  pro- 
ceeding, punish  its  members  for  disorderly  conduct  and  may 
expel  a  member.  Kurd's  Stat.  1905,  chap.  24,  art.  3,  sec.  7; 
Bvanston  v.  Carroll,  92  111.  App.  495 ;  Harrison  v.  People, 
36  id.  319;  People  v.  Hannifen,  6  id.  158. 

The  power  to  make  by-laws,  when  not  expressly  given, 
is  implied  as  an  incident  to  the  very  existence  of  a  corpora- 
tion. A  corporation  may  go  so  far  as  to  pass  a  by-law 
fining  members  who  will  not  take  office.  People  v.  WU- 
liams,  145  111.  573;  Nagle  v.  Wakey,  161  id.  387;  People 
V.  Election  Comrs.  221  id.  9. 

If  an  ordinance  is  susceptible  of  two  constructions,  one 
of  which  will  support  and  the  other  defeat  it,  the  former 
will  be  adopted.  And  this  rule  is  followed  though  the  for- 
mer should  be  in  accordance  with  the  plain  and  literal  mean- 
ing of  the  words  used.  Harmon  v.  Chicago,  140  111.  374; 
Tudor  V.  Railroad  Co.  154  id.  129;  Berry  v.  Chicago,  192 
id.  154. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  city  of  Earlville  is  organized  under  the  general  law, 
and  the  appellant's  claim  is  that  the  city  council  had  no  au- 
thority to  pass  section  5  of  the  ordinance.  Cities  have  only 
such  powers  as  have  been  granted  to  them  by  the  legisla- 
ture. "Municipal  corporations  exercise  only  delegated  and 
limited  powers,  and,  in  the  absence  of  express  statutory  pro- 
visions to  that  effect,  courts  are  authorized  to  indulge  in  no 
presumptions  in  favor  of  the  validity  of  their  ordinances.  If 
in  conformity  with  the  express  or  necessarily  implied  grant 
in  the  charter  they  are  valid,  otherwise  not."  (Schott  v. 
People,  89  111.  195.)  "A  city  council  can  legislate  only  be- 
cause it  is  authorized  so  to  do  by  the  State."  City  of  Chi- 
cago V.  McCoy,  136  111.  344. 

The  election  of  aldermen  is  provided  for  by  the  statute. 
The  burden  of  office  is  imposed  by  law  upon  each  person 
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elected,  and  it  is  his  duty;  as  stated  in  the  oath  required  of 
him,  faithfully,  to  discharge  the  duties  of  the  office  to  the 
best  of  his  ability.  But  the  legislature  has  not  seen  fit,  by 
any  general  enactment,  to  provide  a  penalty  for  the  neglect 
of  this  duty,  unless  it  is  by  the  statute  which  imposes  a  fine 
upon  and  authorizes  the  removal  from  office  of  every  per- 
son guilty  of  any  palpable  omission  of  duty.  (Kurd's  Stat. 
1905,  sec.  208,  p.  713.)  Nor  has  it  conferred  the  power, 
generally,  on  the  city  council  to  impose  penalties  upon  its 
elective  officers  for  failures  or  omissions  of  official  duty.  A 
limited  power  of  punishment  of  aldermen  is  given  by  sec- 
tion 7  of  article  3  of  the  City  and  Village  act,  which  pro- 
vides that  the  city  council  "shall  determine  its  own  rules  of 
proceeding,  punish  its  members  for  disorderly  conduct,  and 
with  the  concurrence  of  two-thirds  of  the  aldermen  elect, 
may  expel  a  member."  The  only  other  authority  given  the 
council  for  imposing  a  penalty  upon  an  alderman  is  found 
in  section  8  of  the  same  article,  which  provides  that  "a  ma- 
jority of  the  aldermen  elect  shall  constitute  a  quorum  to  do 
business,  but  a  smaller  number  may  adjourn  from  time  to 
time,  and  may  compel  the  attendance  of  absentees,  under 
such  penalties  as  may  be  prescribed  by  ordinance." 

Appellee  contends  that  this  section  gives  the  council  au- 
thority to  pass  the  ordinance  in  question.  The  section  au- 
thorizes a  minority  of  the  aldermen  to  adjourn  and  compel 
the  attendance  of  absentees  under  such  penalties  as  may  be 
prescribed  by  ordinance.  There  is  necessarily  implied,  there- 
fore, a  power  to  prescribe  penalties  by  ordinance.  The  pen- 
alties to  be  prescribed  are  such  that  under  them  the  minority 
may  compel  the  attendance  of  absentees.  The  majority  usu- 
ally has  no  need  to  compel  the  attendance  of  absentees,  be- 
cause it  can  transact  the  business  of  legislation  and  of  the 
city  without  them.  The  minority  needs  the  power  to  com- 
pd  the  attendance  of  absentees,  because  without  it  the  busi- 
ness of  the  city  may  suffer  through  mere  neglect  of  aldermen 
to  attend.    The  only  object  of  the  penalty  is  to  enable  the 
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minority  present  at  a  meeting  to  compel  the  attendance  of 
absentees  at  the  meeting  then  being  held,  or,  at  the  con- 
tinuation thereof,  at  the  time  to  whicli  the  minority  may  ad- 
journ. If  the  minority  may  compel  attendance  under  such 
penalties  as  may  be  prescribed,  then  the  penalties  must  be 
adapted  to  enable  the  minority  to  compel  attendance.  More- 
over, the  penalty  must  be  adapted  to  compel  the  attend- 
ance of  absentees, — of  those  who  have  absented  themselves. 
This  ordinance  puts  no  power  in  the  hands  of  the  minority. 
The  penalty  has  no  tendency  to  enable  the  minority  to  com- 
pel the  absentees  to  aitend.  It  cannot  compel  the  attend- 
ance of  absentees  on  peril  of  incurring  the  penalty.  That  is 
incurred,  if  at  all,  without  the  action  of  the  minority  or  in 
spite  of  its  action.  The  minority  has  nothing  to  do  with 
imposing  the  penalty.  The  penalty  has  already  been  in- 
curred by  the  absentees  for  the  present  meeting,  and  it 
will  apply  equally  at  the  next  meeting  to  all  the  aldermen, 
whether  of  the  minority  or  the  absentees.  All  who  are  then 
absent  will  be  subject  to  the  penalty,  whether  they  were  ab- 
sent or  present  at  the  former  meeting.  Under  the  statute 
the  minority  may  compel  the  attendance  of  the  absentees,  but 
this  ordinance  has  no  tendency  to  aid  to  that  end.  It  merely 
imposes  a  fine  for  his  neglect  of  official  duty  upon  any  alder- 
man who  fails  to  attend  any  meeting.  The  city  council  has 
no  power  to  do  this.  The  l^islature  has  not  granted  the 
power  nor  is  it  necessary  to  carry  into  effect  the  powers 
which  are  granted. 

We  express  no  views  in  regard  to  the  power  of  a  ma- 
jority of  the  council  to  compel  the  attendance  of  all  the  al- 
dermen. We  hold  that  a  city  council  has  neither  an  express 
nor  an  implied  power  to  impose  a  penalty  on  an  alderman 
for  a  mere  failure  to  attend  a  council  meeting. 

The  judgments  of  the  Appellate  Court  and  of  the  circuit 
court  will  be  reversed.  Judgment  reversed. 
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Henry  W.  K.  Cutter  et  al.  Appellees,  vs.  Wells,  Fargo 
&  Co.  Appellant. 

Opinion  filed  December  15^  ipo8. 

Carriers — a  provision  of  express  receipt  construed  as  a  Umit 
upon  common  law  liability,  A  provision  in  the  printed  receipt  of 
an  express  company,  reading,  "nor  in  any  event  shall  said  company 
be  held  liable  beyond  the  sum  of  $50,  at  not  exceeding  which  sum 
the  said  property  is  hereby  valued,  unless  a  different  value  is  herein 
above  stated,"  following  which  is  a  blank  space  for  inserting  fig- 
ures representing  the  value  of  the  shipment  but  in  which  no  figures 
are  marked,  is  an  attempt  to  limit  the  carrier's  common  law  liabil- 
ity in  violation  of  the  Common  Carriers  act. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  Edward  A.  Dicker, 
Judge,  presiding.  • 

This  is  an  appeal  by  Wells  Fargo  &  Co.  from  a  judg- 
ment of  the  Branch  Appellate  Court  for  the  First  District 
affirming  a  judgment  for  the  sum  of  $207.50  and  costs  of 
suit  recovered  by  Henry  W.  K.  Cutter  and  Charles  H.  Cro- 
sette,  co-partners  doing  business  as  Cutter  &  Crosette,  ap- 
pellees, against  appellant,  in  the  municipal  court  of  Chicago, 
for  the  loss  of  certain  goods  delivered  to  it  by  appellees 
for  shipment. 

Appellant  is  a  common  carrier  engaged  in  the  express 
business.    On  April  26,  1906,  it  received  from  appellees  five 
cases  of  shirts,  of  the  value  of  $728,  to  be  shipped  by  ex- 
press to  Charles  A.  Lewis  in  San  Francisco,  California. 
One  of  these  cases,  valued  at  $207.50,  was  lost  by  appellant 
and  never  delivered.     At  the  time  of  the  delivery  of  the 
goods  to  appellant  appellees  paid  to  it  ^he  sum  of  $98.10 
express  charges  and  were  given  a  receipt  covering  the 
goods,  and  containing  a  provision  which  appellant  regards 
as  limiting  its  liability  in  this  instance  to  $50. 
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A  certificate  of  importance  was  granted  to  appellant.  It 
here  contends  that  the  $50  clause  in  the  receipt  given  to 
appellees  is  binding  upon  them,  and  that  their  recovery  in 
this  case  should  not  exceed  that  amount. 

Holt,  Wheeler  &  Sidley,  for  appellant. 

MusGRAVE,  Platt  &  Lee,  for  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  statute  of  this  State  provides  that  when  property 
is  received  by  a  common  carrier  to  be  transported  from  one 
place  to  another,  it  shall  not  be  lawful  for  the  carrier  to 
limit  its  common  law  liability  by  any  stipulation  or  limi- 
tation expressed  in  the  receipt  given  for  such  property 
(Kurd's  Stat.  1905,  chap. 27.)  The  printed  portion  of  the 
receipt  given  by  the  carrier  in  this  case  contained  this  lan- 
guage: "Nor  in  any  event  shall  said  company  be  held  li- 
able beyond  the  sum  of  $50,  at  not  exceeding  which  sura 
the  said  property  is  hereby  valued,  unless  a  different  value 
is  herein  above  stated."  Following  the  printed  part  of  the 
receipt  was  a  blank  for  the  insertion  of  figures  stating  the 
value  of  the  shipment,  but  no  figures  were  placed  in  that 
space.  It  appears  that  if  the  correct  value  had  been  given 
a  higher  rate  would  have  been  imposed  by  the  company 
than  the  one  by  which  the  charge  was,  in  fact,  determined. 
The  municipal  court  instructed  the  jury  on  the  theory  that 
the  quoted  language  was  a  stipulation  or  limitation  limit- 
ing the  common  law  liability  of  the  express  company.  Ap- 
pellant contends  that  the  court  erred  in  so  doing;  that  this 
provision  as  to  the  valuation  of  the  goods  shipped  was  not 
a  limitation  upon  the  common  law  liability  of  the  carrier, 
but  was  a  stipulation  made  in  the  interest  of  fair  dealing 
between  the  parties,  which  was  necessary  to  enable  the  car- 
rier to  fix  a  proper  charge  for  carriage  and  for  exercising 
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needful  precautions  in  handling  and  safeguarding  the  goods ; 
and  further^  that  it  was  a  stipulation  made  to  liquidate  the 
amount  for  which  the  carrier  would  be  liable  in  case  of  loss 
through  its  own  negligence. 

This  court  has  frequently  held  provisions  identical  in 
meaning  with  the  one  now  under  consideration,  when  con- 
tained in  the  receipt  given  for  the  property,  to  be  an  attempt 
by  the  carrier  to  limit  its  common  law  liability.  (Adams 
Express  Co.  v.  Haynes,  42  111.  89;  Adams  Express  Co.  v. 
Stettaners,  61  id.  184;  Boscowitz  v.  Adams  Express  Co. 
93  id-  523;  Chicago  and  Northwestern  Railway  Co.  v. 
Chapman,  133  id.  96.)  Appellant  concedes  this  to  be  true, 
but  states  that  the  case  of  Oppenheim^r  v.  United  States 
Express  Co.  69  111.  62,  and  the  greater  weight  of  authority 
in  other  jurisdictions,  both  English  and  American,  is  to  the 
contrary  effect,  and  seeks  to  have  this  court  improve  this 
opportunity  to  make  the  law  of  this  State  harmonize  with 
the  gpreat  trend  of  legal  opinion  in  reference  to  this  matter. 
The  Oppenheimer  case  was  explained  in  Boscowitz  v.  Ad- 
ams Express  Co.  supra,  and  as  there  explained  is  not  in 
conflict  with  the  other  Illinois  cases  cited  above.  While  the 
authorities  outside  this  State  are  not  uniform,  it  is  true,  as 
stated  by  2q>pellant,  that  by  far  the  greater  array  thereof 
supports  the  doctrine  for  which  it  contends.  We  have  so 
long  held  the  law  to  be  the  other  way,  however,  that  we 
do  not  think  we  should  now  change  the  rule  in  Illinois. 

It  is  unnecessary  to  consider  the  other  questions  dis- 
cussed in  the  briefs. 

The  judgment  of  the  Branch  Appellate  Court  will  be 

a^™^^-  Judgment  aMrmed. 
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The  Beck  Coai,  and  Lumber  Company  et  cd.  Appellees, 
vs.  The  H.  a.  Peterson  Manufacturing  Company, 
Appellant. 

Opinion  filed  December  iSf  1908. 

1.  Mechanics'  liens — what  is  not  a  variance  between  allega- 
tions and  proof  as  to  the  contract.  Acceptance,  by  a  contractor, 
of  an  estimate  for  material  stating  the  terms  to  be  thirty  days  fixes 
the  terms  of  the  contract,  and  an  averment  in  the  material-man's 
petition  for  a  mechanic's  lien,  to  which  the  estimate  was  attached 
as  an  exhibit,  that,  impliedly,  the  materials  were  to  be  paid  for 
the  first  day  of  the  month  succeeding  the  final  delivery  thereof,  is 
an  unwarranted  conclusion  of  the  pleader  and  may  be  disregarded. 

2.  Same — when  all  the  material  furnished,  including  extra  ma- 
terial, is  sold  under  one  contract.  Where  a  material-man  agrees 
to  furnish  the  contractor  with  the  materials  included  in  the  ma- 
terial-man's estimate  at  the  prices  and  upon  the  terms  therein 
stated,  together  with  such  other  materials  of  the  same  nature  as 
the  contractor  might  need  for  the  building  and  order  from  time  to 
time,  all  the  material  furnished,  whether  mentioned  in  the  estimate 
or  not,  is  sold  under  one  contract  and  upon  the  same  terms. 

3.  Same — sub-contractor's  notice  to  owner  need  not  state  when 
payments  are  due.  Under  section  24  of  the  Mechanic's  Lien  act, 
as  amended  in  1903,  (Laws  of  1903,  p.  241,)  a  sub-contractor's  no- 
tice to  the  owner  of  the  former's  claim  and  the  amount  due  there- 
under need  not  state  when  payment  became  or  will  become  due. 

4.  Same — when  contractor  cannot  be  held  Uable  for  quality  of 
brick  used,  A  contractor  cannot  be  held  liable  for  the  quality  of 
brick  used  in  constructing  the  walls  of  a  building,  where  the  brick 
were  inspected  by  the  owner's  superintendent  before  they  were 
bought  and  were  selected  by  him  as  the  kind  to  be  furnished  for 
the  building. 

5.  Same — when  a  claim  for  tanks  and  cisterns  is  Uenable.  A 
claim  for  tanks  and  cisterns  furnished  for  a  building  is  lienable 
where  the  tanks  were  placed  in  pits  excavated  for  the  purpose 
and  the  tanks  and  cisterns  were  all  connected  by  pipes  with  the 
boilers  in  the  building,  as  in  such*  case  they  are  part  of  the  fix- 
tures, apparatus  and  machinery  of  the  building. 

6.  Same — when  claim  for  lumber  is  non-lienable.  A  claim  for 
lumber  furnished  long  after  the  completion  of  a  building  is  non- 
lienable,  where  there  is  no  proof  that  it  was  furnished  for  the  pur- 
pose of  being  used  in  the  building  or  that  it  was  so  used,  the 
evidence  being  that  it  was  used  for  benches  and  not  for  any  part 
of  the  building. 
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7.  Same — when  question  of  solicitor's  fees  cannot  be  consid- 
ered. The  allowance  of  solicitor's  fees  in  a  mechanic's  lien  case 
cannot  be  questioned  in  the  Supreme  Court  where  such  question 
was  not  presented  in  the  Appellate  Court 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Lockwood  Honore, 
Judge,  presiding. 

J.  A.  C01.EMAN,  (STEEI.E  &  Thompson,  of  counsel,) 
for  appellant. 

Frederic  R.  DeYoung,  for  Beck  Coal  Co. ;  Chester 
FiREBAUGH,  for  Edward  Raymond;  Simon  P.  Gary,  for 
Eagle  Tank  Co. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  which  affirmed  a  decree  of  the  circuit  court  estab- 
lishing liens  in  favor  of  appellees  for  work  and  material 
furnished  in  the  erection  of  a  factory  building  for  appellant. 
Edward  Ra)rmond  was  the  contractor,  and  the  Beck  Coal 
and  Lumber  Company,  which  sold  him  material  for  the 
building,  filed  the  petitioa  Raymond  filed  a  cross-petition 
and  the  Eagle  Tank  Company  filed  an  intervening  petition. 
The  amounts  respectively  found  due  the  Beck  Coal  and 
Lumber  Company  and  the  Eagle  Tank  Company  being  less 
than  $1000,  a  certificate  of  importance  was  granted  by  the 
Appellate  Court  as  to  their  claims. 

Three  objections  are  made  to  the  claim  of  the  Beck 
Coal  and  Lumber  Company :  ( i )  A  variance  between  the 
allegations  and  the  proof  as  to  the  contract;  (2)  that  suit 
was  not  begun  until  more  than  four  months  after  the  last 
p^ayment  became  due;  (3)  the  notice  of  lien  to  the  owner 
was  defective  in  not  stating  when  the  amount  became  or 
would  become  due. 
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As  to  the  first  objection,  the  petition  avers  that  the  pe- 
tioner  made  an  estimate  of  the  bill  of  items  of  materials  re- 
quired, with  the  prices,  which  was  accepted  by  Raymond, 
(a  copy  of  which  estimate  is  attached  to  the  petition  as  an 
exhibit  and  prayed  to  be  taken  as  a  part  of  the  petition,) 
and  that  impliedly  the  materials  were  to  be  paid  for  on  the 
first  day  of  the  month  succeeding  the  final  delivery  thereof. 
The  exhibit  states  the  terms  to  be  thirty  days.  The  ac- 
ceptance of  the  proposition  fixed  the  terms,  and  there  was 
therefore  no  variance.  The  allegation  that  impliedly  the 
materials  were  to  be  paid  for  at  a  different  time  is  a  con- 
clusion of  the  pleader  not  justified  by  the  facts  and  must  be 
disregarded.  In  regard  to  the  extra  material,  the  allegfation 
and  proof  are  that  the  petitioner  agreed  to  furnish  Ray- 
mond the  materials  enumerated  in  the  estimate  at  the  prices 
stated,  together  with  such  other  materials  of  the  same  na- 
ture as  Raymond  might  need  in  the  construction  of  the 
building  and  might  order  from  time  to  time.  The  materials 
mentioned  in  the  estimate  and  the  materials  furnished  were 
all  sold  under  one  contract  and  on  the  same  terms  of  credit. 

The  suit  was  begun  June  5,  1906.  Petitioner  claimed 
to  have  made  the  last  delivery  of  material  February  20.  It 
is  undisputed  that  part  of  the  material  was  delivered  on 
January  8.  The  thirty  days*  credit  would  expire  on  Feb- 
ruary 7,  which  was  less  than  four  months  prior  to  the  filing 
of  the  petition,  on  June  5. 

The  notice  to  the  appellant  was  not  defective  because  it 
did  not  state  when  pa3mfient  became  or  would  become  due. 
The  law  does  not  require  such  statement.  Kurd's  Stat. 
1905,  sec.  24,  p.  1325. 

The  contract  provided  for  the  completion  of  the  work  in 
sixty-five  days  and  for  the  payment  by  the  contractor  of 
$10  per  day  damages  for  each  day's  delay  of  completion 
beyond  that  time.  The  appellant  claimed,  as  against  Ray- 
mond, damages  at  the  stipulated  rate  for  133  days  and 
$1800  damages  for  the  re-construction  of  the  outer  wall, 
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which  it  claims  will  have  to  be  done  on  account  of  the  in- 
ferior brick  used  therein;  and  that  the  building  has  never 
been  comi^eted  to  the  satisfaction  of  H.  A.  Peterson,  the 
superintendent,  as  required  by  the  contract.  The  delay  in 
the  completion  of  the  work  arose,  in  part,  from  the  fault 
of  the  contractor,  in  part  from  the  fault  of  the  appellant. 
Changes  made  in  the  work  by  the  order  of  the  appellant, 
delay  in  furnishing  materials  required  to  be  provided  by 
the  appellant,  slowness  in  making  payments  required  of 
the  appellant,  and  extra  work  done  by  the  contractor  on 
the  appellant's  order,  all  contributed  to  the  delay.  It  is  im- 
possible to  tell  how  much  of  the  delay  was  the  fault  of  the 
contractor  and  how  much  that  of  the  appellant,  and  there 
is  no  basis  for  an  apportionment  of  the  damages.  An  ex- 
amination of  the  evidence  satisfies  us  that  there  has  been  a 
substantial  performance  of  the  contract  by  Raymond,  and 
that  acceptance  by  the  superintendent,  Peterson,  who  was 
the  president  of  appellant,  was  waived  by  the  conduct  of 
the  parties  and  by  their  act  in  submitting  their  dispute  to 
the  arbitration  of  L.  G.  Hallberg,  expressly  waiving  all  pro- 
visions in  the  contract  in  regard  to  the  certificates.  The 
evidence  shows  that  some  of  the  brick  were  soft  and  of  in- 
ferior quality,  though  the  proportion  of  that  kind  is  very 
indefinite.  These  brick,  however,  were  inspected  by  H.  A. 
Peterson,  the  president  of  the  appellant,  before  they  were 
bought,  and  were  selected  by  him  as  the  kind  to  be  furnished 
for  the  building.  Under  these  circumstances  the  contractor 
cannot  be  held  liable  for  their  quality. 

The  greater  part  of  the  claim  of  the  Eagle  Tank  Com- 
pany was  for  two  cisterns  and  several  tanks  furnished, 
to  be  used  in  connection  with  the  manufacturing  business 
carried  on  in  the  building.  The  tanks  stood  in  pits  exca- 
vated for  the  purpose,  and  tanks  and  cisterns  are  all  con- 
nected by  pipes  with  the  boilers  and  are  part  of  the  fixtures, 
apparatus  and  machinery  of  the  factory.  The  evidence  in 
regard  to  their  price  sustains  the  amount  claimed.     As  to 
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the  lumber,  there  is  no  proof  that  it  was  furnished  for  the 
purpose  of  being  used  in  the  building  or  that  it  was  so  used. 
At  the  time  it  was  furnished  the  building  had  long  been 
completed,  and  the  evidence  is  that  the  lumber  was  used  for 
benches  but  not  for  any  part  of  the  building.  The  amount 
of  this  item  was  $33.60,  and  for  it  no  lien  existed. 

The  allowance  of  solicitors'  fees  is  assigned  for  error. 
The  question  of  solicitors'  fees  was  not  presented  in  the  Ap- 
pellate Court  and  cannot  be  considered  here. 

The  judgment  of  the  Appellate  Court  will  be  affimied 
except  as  to  the  Eagle  Tank  Company,  and  as  to  the  Eagle 
Tank  Company  the  judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  will  be  reversed  and  the  cause 
remanded  to  the  circuit  court,  with  directions  to  enter  a 
decree  in  favor  of  the  Eagle  Tank  Company  for  $342.40. 
The  Eagle  Tank  Company  will  pay  one-sixth  of  the  costs 
in  this  court  and  the  appellant  five-sixths. 

Reversed  in  part  and  remanded,  with  directions. 


Chari.es  H.  W11.UAMS,  Defendant  in  Error,  vs.  Ira  Mor- 
ris et  al.  Plaintiffs  in  Error. 

Opinion  Hied  December  15,  ipo8. 

1.  Practice — when  judgment  may  be  rendered  against  a  non- 
resident defendant.  Under  section  2  of  the  old  Practice  act  and 
its  proviso,  where  a  non-resident  of  the  county  is  made  co-defend- 
ant in  an  action  for  damages  with  residents  of  the  county,  in  good 
faith  and  in  the  belief  that  the  plaintiff  has  a  cause  of  action 
against  the  resident  defendants,  if  the  non-resident  appears  and 
defends  the  action  judgment  may  be  rendered  against  him  not- 
withstanding he  was  not  served  with  process  in  the  county  where 
suit  was  brought,  and  that  a  verdict  was  returned  in  favor  of  one 
resident  defendant  and  the  cause  dismissed  as  to  the  other  resi- 
dent on  motion  for  new  trial. 

2.  Master  and  servant — when  servant  does  not  assume  risk 
of  changing  conditions  of  building  being  repaired,  A  common  la- 
borer engaged  in  removing  debris  and  meat  from  the  cooling  room, 
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the  floor  and  walls  of  which  are  being  repaired  by  other  workmen 
so  that  they  would  support  the  ice  chamber  and  its  contents,  who 
has  no  knowledge  of  the  conditions  of  the  ice  chamber  or  the  man- 
ner in  which  the  repairs,  with  which  he  had  nothing  to  do,  were 
being  made,  does  not,  as  a  matter  of  law,  assume  the  risk  of  being 
injured  in  consequence  of  the  changing  conditions  of  the  building. 
(American  Car  and  Foundry  Co,  v.  Hill,  226  111.  227,  followed.) 

3.  Evidence — when  admission  of  opinion  evidence  will  not  re- 
verse. In  an  action  for  an  injury  to  a  laborer  caused  by  the  fall- 
ing of  an  ice  chamber  and  its  contents  into  the  cooling  room, 
from  which  the  laborer  was  engaged  in  removing  debris  made  by 
other  workmen  engaged  in  attempting  to  repair  the  floor  of  the 
cooling  room  and  the  supports  of  the  ice  chamber,  the  admission 
of  opinion  evidence  that  the  manner  in  which  the  defendant's  fore- 
man was  attempting  to  raise  the  floor  was  negligent  and  unsafe  is 
not  reversible  error.  (Yarber  v.  Chicago  and  Alton  Railway  Co. 
235  IlL  589,  distinguished.) 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Macon  county;  the  Hon.  WiIvUam  C.  Johns, 
Judge,  presiding. 

This  was  an  action  on  the  case  commenced  in  the  cir- 
cuit court  of  Macon  county  by  the  defendant  in  error  to 
recover  damages  for  a  personal  injury.  The  action  was 
commenced  against  Morris  &  Co.,  a  corporation,  (herein- 
after called  the  corporation,)  Nelson  Morris,  Ira  Morris 
and  Edward  Morris,  partners  doing  business  under  the  firm 
name  of  Nelson  Morris  &  Co.,  (hereinafter  called  the  part- 
nership,) and  one  Hal  W.  Pyburn,  the  local  manager  of 
the  partnership.  The  case  was  tried  upon  an  amended  dec- 
laration, which  contained  six  counts,  to  which  declaration 
the  corporation  and  the  partnership  filed  a  joint  and  Pyburn 
a  several  plea  of  not  guilty,  and  upon  a  trial  the  jury  re- 
turned a  verdict  of  not  guilty  as  to  Pyburn  and  a  verdict 
in  favor  of  the  defendant  in  error  for  the  sum  of  $2500 
against  the  corporation  and  the  partnership.  Motions  for 
a  new  trial  were  made  by  the  corporation  and  the  partner- 
ship, whereupon  the  defendant  in  error  dismissed  as  to  the 
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corporation,  and  thereupon  the  court  overruled  the  motion 
for  a  new  trial  as  to  the  partnership  and  rendered  judg- 
ment upon  the  verdict  in  favor  of  defendant  in  error,  from 
which  judgment  an  appeal  was  prosecuted  to  the  Appel- 
late Court  for  the  Third  District  by  the  partnership,  where 
the  judgment  of  the  circuit  court  was  affirmed,  and  Nelson 
Morris  having  died,  Ira  Morris  and  Edward  Morris,  as 
surviving  partners,  have  sued  out  a  writ  of  error  from  this 
court  to  review  the  judgment  of  the  Appellate  Court. 

The  evidence  introduced  by  the  defendant  in  error  fairly 
tended  to  prove  that  the  partnership  was  engaged  in  the 
wholesale  meat  business  in  a  portion  of  a  building  in  De- 
catur which  the  partnership  had  built  upon  ground  leased 
by  it  from  one  Thatcher;  that  the  building  was  twenty- 
eight  feet  wide  and  one  hundred  and  fifty  feet  long,  the 
front  eighty  feet  of  the  building  being  occupied  by  the 
partnership  and  the  rear  seventy  feet  of  the  building  by 
the  corporation,  which  was  engaged  in  the  poultry  business. 
The  building  was  two  stories  high,  the  center  portion  of 
the  first  story  of  which  was  used  by  the  corporation  and 
the  partnership  as  cooling  rooms,  and  immediately  above 
the  cooling  rooms  was  situated  an  ice  chamber,  which  had 
stored  therein  about  one  hundred  tons  of  ice.  The  floor 
beneath  the  ice  chamber  had  settled  and  the  water  from  the 
melting  ice  had  run  into  the  lower  story  and  caused  the 
floor  and  walls  to  decay.  The  partnership  was  engaged  in 
making  repairs  beneath  the  ice  chamber,  the  work  being 
carried  on  under  the  direction  of  one  Ferguson,  who  was 
the  vice-principal  of  the  partnership.  The  defendant  in  er- 
ror was  a  common  laborer  and  had  been  in  the  employ  of 
the  corporation  for  some  time.  On  the  morning  of  the 
accident  he  was  directed  by  his  foreman  to  go  to  the  por- 
tion of  the  building  occupied  by  the  partnership  and  assist 
in  the  work  going  on  in  the  first  story  of  the  part  of  the 
building  occupied  by  the  partnership,  it  being  understood 
that  he  would  be  paid  for  his  work  by  the  partnership.    He 
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was  engaged  in  carrying  out  from  that  portion  of  the  build- 
ing loose  boards  which  the  workmen  had  removed  from  the 
floor  of  the  building  and  in  removing  meat  stored  in  that 
part  of  the  building.  The  floor  of  the  ice  chamber  was  sup- 
ported by  heavy  timbers  which  ran  crosswise  of  the  build- 
ing, the  center  ends  of  which  rested  upon  a  similar  timber 
situated  immediately  beneath  and  running  in  the  same  di- 
rection as  said  timbers,  the  center  of  which  rested  upon  an 
upright  post  which  stood  upon  a  timber  which  was  placed 
upon  concrete  pillars.  The  post  which  acted  as  a  support 
for  said  cross-timbers  had  settled,  and  the  workmen,  under 
the  direction  of  Ferguson,  with  jack  screws  were  attempt- 
ing to  raise  the  floor  to  its  original  position.  This  was 
done  by  cribbing  up  from  the  ground  floor,  with  timbers, 
for  a  foot  or  two  and  then  placing  the  jacks  upon  the  crib- 
bing beneath  posts  which  extended  from  the  jacks,  four  in 
number,  up  to  the  timber  upon  which  the  center  ends  of 
the  cross-beams  beneath  the  ice  chamber  rested.  The  floor 
beneath  the  ice  chamber  was  sufficiently  sprung,  by  turning 
the  jack  screws,  to  raise  the  weight  from  the  upright  post 
which  supported  the  timbers  beneath  the  ice  chamber,  which 
threw  all  the  weight  of  the  ice  in  the  chamber  upon  the 
jacks,  when  they  "buckled,"  and  one  of  them  fell  over 
against  the  upright  post  which  had  been  released,  knocking 
it  out  of  position,  when  the  ice  chamber  collapsed  and  the 
floor  and  ice  fell,  and  defendant  in  error  was  caught  be- 
neath the  falling  ice  and  in  the  debris  and  severely  injured. 

LeForgee  &  Vaii.,  for  plaintiffs  in  error. 

John  R.  Fitzgerau>,  for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 
After  the  jury  returned  a  verdict  in  favor  of  Pyburn 
and  the  defendant  in  error  had  dismissed  as  to  the  corpo- 
ration, both  of  whom  had  been  served  with  process  in  Ma- 
con county,  Nelson  Morris,  Ira  Morris  and  Edward  Morris, 
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who  composed  the  partnership  and  all  of  whom  resided  in 
and  had  been  served  with  process  in  Cook  county,  asked 
leave  to  withdraw  their  plea  of  not  guilty  and  that  they 
be  allowed  to  file  a  plea  in  abatement  to  the  jurisdiction 
of  the  court  on  the  ground  that  they  were  not  residents  of 
Macon  county  and  had  not  been  served  in  that  county.  The 
court  overruled  their  motion,  and  the  first  reason  urged  in 
this  court  as  a  ground  of  reversal  is  the  action  of  the  trial 
court  in  disposing  of  said  motion. 

Section  2  of  the  Practice  act  reads,  in  part,  as  follows: 
"It  shall  not  be  lawful  for  any  plaintiff  to  sue  any  defend- 
ant out  of  the  county  where  the  latter  resides  or  may  be 
foimd,  except  in  local  actions,  and  except  that  in  every  spe- 
cies of  personal  actions  in  law  where  there  is  more  than  one 
defendant,  the  plaintiff  commencing  his  action  where  either 
of  them  resides,  may  have  his  writ  or  writs  issued  directed 
to  any  county  or  counties  where  the  other  defendant  or 
either  of  them  may  be  found:  Provided,  that  if  a  ver- 
dict shall  not  be  found  or  judgment  rendered  against  the 
defendant  or  defendants  resident  in  the  county  where  the 
action  is  commenced  judgment  shall  not  be  rendered  against 
those  defendants  who  do  not  reside  in  the  county,  unless 
they  appear  and  defend  the  action."  (3  Starr  &  Curtis' 
Stat. — 2d  ed. — ^p.  2979.)  And  the  disposition  of  the  ques- 
tion here  raised  involves  a  consideration  of  the  proviso  to 
said  section,  which  provides  that  no  judgment  shall  be  ren- 
dered against  a  defendant  out  of  his  county  who  does  not 
waive  his  privilege  and  who  is  not  joined  with  a  resident 
defendant  against  whom  a  verdict  shall  be  found  or  judg- 
ment rendered,  unless  he  "appears  and  defends  the  action." 
In  this  case  the  partnership  did  appear  and  defend  the  ac- 
tion and  therefore  falls  clearly  within  the  terras  of  the  pro- 
viso. If  it  had  been  made  to  appear  that  the  members  of 
the  partnership  had  been  joined  with  its  local  manager  or 
with  the  corporation,  who  had  been  served  in  Macon  county, 
solely  for  the  purpose  of  obtaining  jurisdiction  of  the  mem- 
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bers  of  the  partnership  in  that  county,  and  with  the  view, 
after  they  had  appeared  and  defended  to  the  action,  to  dis- 
miss as  to  the  local  manager  and  the  corporation,  the  mo- 
tion should  have  been  allowed.  But  such  docs  not  appear 
to  have  been  the  case. 

In  Lehigh  Valley  Transportation  Co,  v.  Post  Sugar  Co. 
228  III  121,  on  page  132,  it  was  said:  "The  appellant  was 
brought  in  as  a  defendant  to  this  suit  under  section  2  of 
the  Practice  act,  which  authorizes  the  plaintiff  to  commence 
his  action  against  two  or  more  defendants  in  the  county 
where  either  defendant  resides,  and  to  have  his  writ  or 
writs  issued  directed  to  any  county  or  counties  in  the  State 
where  the  other  defendants,  or  either  of  them,  may  be 
found.  This  section  contains  the  proviso  that  *if  a  verdict 
shall  not  be  found,  or  judgment  rendered,  against  the  de- 
fendant or  defendants  resident  in  the  county  where  the  ac- 
tion is  commenced,  judgment  shall  not  be  rendered  against 
those  defendants  who  do  not  reside  in  the  county,  unless 
they  appear  and  defend  the  action.'  Appellant  contends 
that  by  reason  of  this  proviso  the  court  was  without  juris- 
diction to  render  judgment  against  it.  While  a  plaintiff 
will  not  be  permitted  to  avail  himself  of  the  provisions  of 
this  statute  by  making  a  resident  of  a  county  a  defendant 
to  a  suit  for  the  mere  purpose  of  conferring  apparent  ju- 
risdiction upon  the  courts  of  that  county  over  persons  found 
in  other  counties,  yet  where,  as  here,  the  resident  is  made 
a  defendant  in  good  faith  and  under  a  reasonable  belief 
that  a  cause  of  action  exists  against  him,  and  the  non- 
resident defendants  appear  and  defend  the  action,  under  the 
plain  provisions  of  the  statute  the  court  in  which  the  suit 
is  pending  has  jurisdiction  to  render  judgment  against  the 
non-resident  defendants,  even  though  the  court  directs  a 
verdict  in  favor  of  the  resident  defendant." 

The  court  did  not  err  in  declining  to  allow  the  mem- 
bers of  the  partnership  to  withdraw  their  plea  of  not  guilty 
and  to  plead  to  the  jurisdiction  of  the  court, 
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It  is  next  urged  as  a  ground  of  reversal  that  the  court 
erred  in  declining  to  sulwnit  to  the  jury,  by  the  instruc- 
tions given  upon  behalf  of  the  plaintiff  and  by  certain  in- 
structions which  were  offered  by  defendants  and  refused, 
the  question  of  assumed  risk,  as  it  is  urged  that  as  the 
plaintiff  was  engaged,  with  other  workmen  in  the  employ 
of  the  partnership,  in  repairing  said  building,  he  assumed 
the  risk  of  being  injured  in  consequence  of  the  changing 
conditions  in  said  building,  and  that  the  accident  which 
caused  his  injury  was  an  assumed  risk,  and  that  he  could 
not  rightfully  recover  for  the  injury  which  he  sustained  by 
the  collapse  of  said  ice  chamber.  The  evidence,  without 
contradiction,  showed  that  the  plaintiff  was  unfamiliar  with 
the  conditions  of  the  ice  chamber ;  that  he  had  nothing  to 
do  with  the  repairs  which  were  being  made;  that  he  had 
no  knowledge  of  the  manner  in  which  the  floor  beneath  the 
ice  chamber  was  being  raised,  and  that  he  was  only  acting 
as  a  common  laborer  in  removing  debris  and  meat  out  of 
the  way  of  the  men  who  were  making  the  repairs,  at  the 
time  he  was  injured.  We  are  of  the  opinion  this  case  falls 
within  the  doctrine  announced  in  the  case  of  American  Car 
and  Foundry  Co.  v.  Hill,  226  111.  227,  which  is  very  simi- 
lar, upon  its  facts,  to  the  case  at  bar,  and  that  the  defendant 
in  error  did  not  assume  the  risk  of  being  injured  by  the 
negligence  of  the  mechanics  who  were  engaged  in  making 
the  repairs  which  were  being  put  into  the  building  under 
the  direction  of  Ferguson,  and  that  he  was  not  a  fdlow- 
servant  with  those  men  at  the  time  the  ice  chamber  col- 
lapsed and  that  he  did  not  assume  the  risk  of  being  injured 
by  their  negligence, — in  other  words,  that  the  question  of 
assumed  risk  was  not  in  the  case,  and  that  the  court  did 
not  err  in  declining  to  instruct  the  jury  upon  that  question. 
A  servant  only  assumes  the  usual  and  ordinary  risks  of  the 
employment  in  which  he  is  engaged,  and  not  extraordinary 
hazards  which  may  arise  in  the  course  of  his  employment 
from  the  negligence  of  the  vice-principal  of  the  master  and 
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of  which  he  has  no  notice,  and  from  which  he  has  no  rea- 
sonable grounds,  from  the  employment  in  which  he  is  en- 
gaged, to  fear  danger  or  an  opportunity  to  protect  himself 
from  injury.  City  of  LaSalle  v.  Kostka,  190  111.  130;  Chi- 
cago and  Eastern  Illinois  Railroad  Co.  v.  Heerey,  203  id. 
492;  Leighton  &  Howard  Steel  Co.  v.  Snell,  217  id.  152; 
Springfield  Boiler  and  Manf.  Co,  v.  Parks,  222  id.  355. 

It  is  finally  contended  that  the  court  erred  in  admitting 
in  proof  opinion  evidence  that  the  manner  in  which  Fergu- 
son attempted  to  raise  the  floor  beneath  the  ice  chamber  was 
a  negligent  and  unsafe  way  to  raise  said  floor.  At  the  time 
the  ice  chamber  collapsed  it  contained  something  like  one 
hundred  tons  of  ice.  It  appeared  that  the  floor  beneath  the 
chamber  had  settled  and  it  was  being  jacked  up  into  place. 
It  is  apparent  that  it  was  a  difficult  undertaking,  with  the 
weight  of  the  ice  upon  the  floor,  to  get  the  floor  back  into 
its  original  position,  and  it  is  apparent,  we  think,  that  the 
proper  method  of  doing  said  work  was  not  a  matter  of 
common  knowledge,  as  clearly  only  men  who  were  skilled 
workmen  in  that  line  of  work  could  successfully  accomplish 
the  undertaking.  We  think,  therefore,  the  court  did  not 
err  in  admitting  proof  that  the  attempt  to  raise  said  floor 
with  jacks  in  the  manner  in  which  Fergfuson  attempted  to 
raise  the  floor  in  question,  without  blocking  up  the  timbers 
underneath  the  floor,  so  that  in  case  the  jacks  buckled  the 
floors  would  not  fall,  was  a  negligent  and  cardess  way  of 
performing  said  work.  In  any  event,  we  do  not  think  the 
admission  of  the  evidence  complained  of  constituted  re- 
versible error.  {Gundlach  v.  Schott,  192  111.  509.)  In  the 
case  of  Yarber  v.  Chicago  and  Alton  Railway  Co.  235  IlL 
589,  the  undertaking  was  not  like  that  in  the  case  at  bar  but 
was  a  simple  matter  which  might  be  readily  explained  to 
and  understood  by  the  jury. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  afHrmed. 
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The  People  ex  reL  John  R.  Thompson,  County  Treasurer, 
Appellee,  vs.  John  Gunzenhauser  et  al.  Appellants. 

Opinion  filed  December  !§,  1908. 

1.  Drainage — second  assessment  may  be  made  to  complete  inh 
provement.  Under  section  63  of  the  Farm  Drainage  act  a  second 
assessment  may  be  made  to  complete  the  improvement  if  the  first 
assessment  is  inadequate. 

2.  Same — commissioners  may  bridge  artificial  ditch  on  railroad 
right  of  way.  Farm  drainage  commissioners  may  build,  at  the  ex- 
pense of  the  district,  a  bridge  along  or  across  a  railroad  right  of 
way,  provided  the  depression  to  be  bridged  is  an  artificial  one  and 
not  a  natural  water-course. 

3.  Taxes — presumption  is  that  tax  was  levied  for  a  lawful  pur- 
pose. The  presumption  is  that  a  tax  was  levied  for  a  lawful  pur- 
pose, and  if  a  drainage  assessment  is  made,  in  part,  to  build  a 
bridge  on  a  certain  railroad  company's  right  of  way,  persons  ob- 
jecting to  that  portion  of  the  assessment  have  the  burden  of  show- 
ing that  the  bridge  is  to  be  constructed  over  a  natural  water-course. 

4.  The  other  questions  raised  in  this  case  have  been  disposed  of 
by  the  decision  in  People  ex  rel.  v.  Hulin,  (ante,  p.  122.) 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  David  T.  Smiley,  Judge,  presiding. 

James  E.  Daughters,  for  appellants. 

Frederic  R.  De Young,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  application  for  judgment  and  order  of  sale 
against  the  lands  of  appellants  for  the  non-payment  of  the 
first  and  second  installments  of  a  second  assessment  levied 
by  the  commissioners  of  Calumet  Union  Drainage  District 
No.  -i  of  the  towns  of  Thornton  and  Bremen,  in  Cook 
county.  Objections  were  filed  by  appellants  and  overruled 
and  judgment  and  order  of  sale  were  entered,  and  they 
have  prosecuted  this  appeal. 

The  questions  raised  in  this  case  have  all  been  disposed 
of  adversely  to  the  contentions  of  appellants  in  the  case  of 
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People  ex  rel.  v.  Hulin,  {ante,  p.  122,)  with  the  exception 
of  the  one  that  the  commissioners  were  powerless  to  levy  a 
second  assessment  upon  the  lands  of  the  appellants  for  the 
completion  of  the  proposed  improvement. 

The  resolution  levying  the  assessment  reads  as  follows : 
"Resolved  by  the  commissioners  of  the  Calumet  Union 
Drainage  District  No.  i  of  the  towns  of  Thornton  and 
Bremen,  in  Cook  county,  Illinois,  that  it  be  and  is  here- 
by ordered  that  the  amount  of  forty-two  thousand  dollars 
($42,000)  be  raised  by  special  assessment  upon  the  lands 
of  the  district  aforesaid,  as  the  same  may  be  necessary,  and 
that  such  amount  be  and  is  apportioned  among  the  several 
tracts  in  the  name  of  the  owners  thereof,  when  known,  ac- 
cording to  the  acreage  of  each  and  its  figure  of  classifica- 
tion on  the  graduated  scale,  so  that  each  tract  may  bear  its 
equal  burden  in  proportion  to  benefits,  the  said  assessment 
herein  ordered  to  be  known  as  special  assessment  No.  2  of 
said  district  before  mentioned,  said  assessment  to  be  pay- 
able in  ten  equal  annual  installments." 

Section  63  of  the*  Farm  Drainage  act  (Kurd's  Stat. 
1908,  p.  863,)  in  part  reads  as  follows:  "If  at  any  time 
the  commissioners  shall  find  that  the  amount  of  such  as- 
sessment or  tax  levied  will  be  inadequate  to  complete  the 
proposed  work,  they  shall  make  such  additional  levy  or  lev- 
ies as  may  be  necessary  to  complete  the  proposed  work, 
which  additional  levy  or  levies  shall  be  made  on  the  original 
classification,  as  herein  provided,  for  the  first  assessment  or 
tax  levy,  and  computed  and  extended  by  the  clerk  in  the 
same  manner." 

This  court  has  hdd  that  a  second  assessment  may  be 
made  to  complete  the  improvement  where  the  first  assess- 
ment proves  inadequate.  {Moore  v.  People,  106  111.  376; 
Commissioners  of  Drainage  District  v.  Kelsey,  120  id.  482.) 
It  is,  however,  urged  that  the  second  assessment  made  by 
said  drainage  commissioners  was  levied  to  pay  indebtedness 
already  incurred  and  to  pay  for  liabilities  about  to  be  in- 
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curred  which  the  drainage  district  had  no  right  to  incur. 
It  was  stipulated  between  the  parties  that  the  second  as- 
sessment, being  the  one  involved  in  this  proceeding,  was 
levied  before  any  liability  or  indebtedness  was  incurred 
thereunder.  The  first  contention  of  appellants  is  therefore 
without  force,  and  the  resolution  by  which  the  assessment 
was  levied  does  not,  as  is  contended  by  appellants,  provide 
that  a  portion  of  said  assessment  is  levied  for  the  purpose 
of  paying  the  cost  of  the  construction  of  a  railroad  bridge. 
If,  however,  it  be  conceded  that  other  portions  of  the  rec- 
ord of  said  drainage  district  show  it  was  the  intention  of 
the  commissioners  to  use  a  portion  of  the  tax,  when  col- 
lected, for  the  purpose  of  building  a  bridge  "on  the  Grand 
Trunk  right  of  way,"  we  do  not  think  that  fact  would  make 
the  tax  levy  void,  as  it  does  not  appear  that  the  proposed 
bridge  was  to  be  constructed  across  a  natural  water-course, 
as  was  the  case  in  Chicago,  Burlington  and  Quincy  Railway 
Co.  V.  People  J  212  111.  103. 

In  Morgan  v.  Schusselle,  228  111.  106,  it  was  held  that 
section  40j^  of  the  Farm  Drainage  act  required  the  drain- 
age commissioners  of  drainage  districts  to  make  all  nec- 
essary bridges  and  culverts  along  and  over  any  public 
highway  which  may  be  deemed  necessary  for  the  use  or 
protection  of  the  work,  at  the  expense  of  the  drainage  dis- 
trict, where  such  necessity,  arises  from  the  construction  of 
a  purely  artificial  ditch  at  a  place  along  a  line  where  no 
natural  water-course  exists.  We  think  that  the  same  con- 
struction of  that  section  of  the  statute  should  be  applied  to 
a  bridge  or  culvert  constructed  along  or  across  a  railroad 
right  of  way  where  there  is  no  natural  water-course.  If 
the  appellants  contended  that  the  portion  of  the  tax,  when 
collected,  was  to  be  used  to  construct  a  bridge  along  or 
across  a  railroad  right  of  way  over  a  natural  water-course, 
they  should  have  introduced  evidence  to  establish  that  fact 
The  presumption  is  that  the  tax  was  levied  for  a  lawful 
purpose  and  was  a  legal  tax,  and  the  burden  was  upon  the 
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objectors  to  overcome,  by  competent  proof,  such  presump- 
tion. Durham  v.  People,  67  111:  414;  Mix  v.  People,  86 
id  312;  Chicago  and  Northwestern  Railway  Co.  v.  Peo- 
ple, 174  id.  80;  Hurd  V.  People,  221  id.  398. 

Finding  no  error  in  this  record  the  judgment  of  the 
county  court  will  be  affirmed.  judgment  oMrmed. 


The  Pkopw  ex  rel.  Charles  E.  Tandy,  County  Treasurer, 
Appellant,  vs.  James  Grace,  Appellee. 

Opinion  filed  December  15,  ipo8. 

1.  Drainage — an  appeal  from  classification  does  not  vacate  the 
classification.  An  appeal  by  a  land  owner  from  the  classification 
of  land  by  farm  drainage  commissioners  does  not  vacate  the  classi- 
fication, but  the  same  remains  in  full  force  for  all  purposes  until 
it  is  modified  upon  appeal,  and  a  levy  of  the  assessment  while  the 
appeal  is  pending  is  not  void. 

2.  Same — what  is  not  ground  for  denying  a  judgment  of  sale. 
The  fact  that  a  drainage  assessment  was  made  upon  the  original 
classification,  which  was  higher  than  the  classification  as  corrected 
by  the  court  on  appeal,  is  not  ground  for  refusing  judgment  of  sale 
for  the  amount  actually  due  upon  the  classification  as.  finally  es- 
tablished, and  the  county  court  has  power  to  determine  the  amount 
for  which  the  objector's  lands  are  liable  under  the  final  classifica- 
tion and  render  judgment 

3.  Appeai«s  and  errors — when  judgment  is  not  vacated  by  ap- 
peal. A  judgment  at  law  is  not  vacated  by  an  appeal  where  the 
appellate  tribunal  does  not  have  authority  to  try  the  cause  de  novo, 
settle  the  controversy  by  a  judgment  of  its  own  and  enforce  the 
judgment  by  its  own  process,  but  has  authority  merely  to  correct 
errors,  and,  after  correction  of  errors,  remand  the  cause  to  the 
tribunal  whence  it  came. 

4.  Same — when  point  is  not  saved  for  review  because  no  cross- 
error  is  assigned.  Upon  appeal  from  a  judgment  denying  an  ap- 
plication for  judgment  of  sale  for  a  drainage  assessment,  if  no 
cross-error  is  assigned  the  point  that  the  trial  court  erred  in  de- 
nying leave  to  the  objector  to  file  an  additional  objection  is  not 
saved  for  review,  though  exception  was  taken  to  the  ruling  and 
the  question  is  argued  by  both  parties  in  their  briefs. 
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Appeai,  from  the  County  Court  of  Macon  county;  the 
Hoa  O.  W.  Smith,  Judge,  presiding. 

W.  H.  Stead,  Attorney  General,  (Hugh  W.  Housum, 
Hugh  Crea,  and  Louis  A.  Mii^w,  of  counsel,)  for  appel- 
lant. 

James  M.  Taywr,  and  Lesue  J.  Taymr,  (Whiti^ey 
&  FiTZGERAij),  of  counsel,)  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  Macon  county 
court  sustaining  objections  and  refusing  judgment  for  a  de- 
linquent drainage  tax  levied  upon  the  lands  of  James  Grace 
by  the  drainage  commissioners  of  Union  Drainage  District 
No.  I  in  the  towns  of  Milan  and  Dora,  in  the  counties  of 
Macon  and  Moultrie.  The  drainage  commissioners  of  said 
district,  as  appears  by  their  record,  classified  the  lands  of 
the  district  on  a  graduated  scale  June  13,  1905.  On  Au- 
gust 30,  being  the  day  fixed  for  the  hearing  of  objections 
of  land  owners  to  the  classification  of  their  lands,  aM)ellee, 
Grace,  iappeared  before  the  commissioners  and  entered  his 
objections  to  the  classification  of  his  lands,  which  objections 
were  by  the  commissioners  overruled  and  the  classification 
scale  confirmed  as  to  his  lands  as  originally  filed.  Grace  ap- 
pealed from  the  decision  of  the  commissioners  to  the  county 
court  of  Macon  county.  While  such  appeal  was  pending 
and  undisposed  of  in  the  county  court  the  drainage  com- 
missioners levied  the  tax  in  question  in  this  proceeding  upon 
appellee's  lands.  Subsequently,  upon  a  hearing  of  the  ap- 
peal from  the  classification  before  the  county  court  of  Ma- 
con county  and  a  jury,  the  classification  of  appellee's  lands 
was  substantially  reduced.  From  this  judgment  the  drain- 
age commissioners  appealed  to  the  circuit  court,  where  a 
trial  was  had  at  the  January  term,  1908,  and  a  final  judg- 
ment entered  upon  the  verdict  of  the  jury  confirming  the 
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scale  as  fotuid  by  the  jury  in  the  circuit  court,  which  was 
also  materially  lower  than  the  original  scale  fixed  by  the 
commissioners.  Upon  application  being  made  to  the  county 
court  for  judgment  against  appellee's  lands  for  the  amount 
of  taxes  due  according  to  the  scale  as  the  same  was  finally 
fixed  by  the  judgment  of  the  circuit  court,  appellee  appeared 
and  filed  objections  to  the  rendition  of  such  judgment,  which 
were  sustained  by  the  county  court  and  judgment  refused. 
Prom  this  judgment  the  present  appeal  is  prosecuted  by  the 
People. 

The  only  objections  made  to  the  rendition  of  judgment 
which  were  sustained  by  the  court  below  are  the  first  and 
fourth.  The  first  objection  is,  that  the  county  court  had  no 
power  to  render  judgment  for  said  tax  for  the  reason  that 
at  the  time  when  the  assessment  purports  to  have  been 
made  there  was  no  classification  or  graduated  scale  of  the 
lands  in  question  from  which  the  assessment  could  be 
spread.  Appellee's  contention  is  that  the  appeal  from  the 
classification  had  the  effect  of  yacating  such  classification, 
so  that  no  valid  assessment  could  be  made  until  the  appeal 
had  been  finally  disposed  of,  and  this  contention  appears  to 
have  been  sustained  by  the  county  court. 

Section  21  of  the  Farm  Drainage  act  provides  that  the 
commissioners  shall  proceed  to  make  an  assessment  for  ben- 
efits by  classifying  the  lands  in  the  district  in  tracts  of  forty 
acres,  more  or  less,  according  to  the  legal  subdivisions,  on 
a  graduated  scale,  to  be  numbered  according  to  the  benefits 
to  be  received  by  the  contemplated  drainage.  The  tracts  of 
land  which  will  receive  the  most  and  about  equal  benefits 
are  to  be  marked  100,  and  such  as  are  adjudged  to  receive 
less  benefits  shall  be  marked  with  a  less  number  denoting 
the  per  cent  of  benefit,  and  it  is  provided  in  said  section  that 
the  classification  thus  made,  when  established  as  provided 
by  the  statute,  shall  remain  as  a  basis  for  such  levy  of  taxes 
as  may  be  needed  for  the  lawful  and  proper  purposes  of  the 
drainage  district    In  other  sections  following,  provision  is 
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made  for  notifying  the  landholders  to  appear  if  they  desire 
and  make  objections  to  the  classification  thus  made  by  the 
commissioners.  Provision  is  made  for  an  appeal  from  the 
classification  of  the  cc«nmissioners  to  the  county  court,  and 
from  the  county  court  to  the  circuit  court,  if  the  county 
judge,  in  his  discretion,  shall  so  order.  When  an  appeal  is 
taken  from  the  classification  of  the  commissioners,  either 
to  the  county  or  circuit  court,  the  court  in  which  the  ap- 
peal is  pending  takes  jurisdiction  of  the  proceeding  for  the 
purpose,  merely,  of  correcting  the  errors,  if  any,  that  may 
have  been  committed  by  the  commissioners.  Such  court 
does  not  proceed  to  hear  the  matter  de  novo  and  make  a 
classification  independently  of  the  one  previously  made  by 
the  commissioners.  This  court  held  in  the  case  of  Carr  v. 
People,  224  111.  160,  that  upon  an  appeal  from  the  classi- 
fication by  a  land  owner  the  only  persons  within  the  ju- 
risdiction of  the  court  were  those  who  had  filed  objections 
before  the  commissioners  and  had  appealed  from  the  com- 
missioners' decision.  It  wjis  there  pointed  out  by  this  court 
that  other  land  owners  who  are  in  the  district  were  not  noti- 
fied, and  that  there  was  no  provision  in  the  statute  for  no- 
tice to  be  given  to  such  other  land  owners,  and  that  they 
were  not  within  the  jurisdiction  of  the  court.  It  follows 
frcwn  this  situation  that  the  court  to  which  the  appeal  is 
taken  has  no  power  to  interfere  with  the  classification  made 
by  the  commissioners,  except  in  so  far  as  it  relates  to  the 
lands  of  the  persons  who  are  within  the  jurisdiction,  so  that 
the  county  or  circuit  court  is  not  authorized  by  the  statute 
to  treat  the  entire  classification  of  the  district  as  vacated  by 
the  appeal  of  one  land  owner  and  proceed  to  make  another 
classification  for  the  whole  district.  Section  25  of  the  Farm 
Drainage  act  provides  that  upon  the  hearing  of  the  appeal 
It  is  the  duty  of  the  court  to  lay  before  the  jury  the  clas- 
sification adopted  by  the  drainage  commissioners,  and  the 
jury  are  required  to  examine  the  classification  and  hear  the 
allegations  in  support  and  in  opposition  to  it,  and  may,  if 
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requested  by  either  party,  visit  the  district  and  examine 
the  lands,  and  it  is  provided  further,  that  if  the  jury  shall 
find  the  tracts  of  land  in  question  marked  too  high  or  too 
low  in  the  classification,  they  shall  ''correct  the  errors,"  but 
if  they  find  that  no  injustice  has  been  done,  the  jury  shall 
confirm  the  classification  as  made  by  the  commissioners.  In 
the  Carr  case,  above  cited,  this  court  held  that  the  authority 
of  the  jury  in  such  cases  is  limited  to  the  correction  of  er- 
rors alleged  to  have  been  committed  in  overruling  the  ob- 
jections made  before  the  commissioners. 

We  think  that  the  sppeBl  from  the  classification  by  a 
land  owner,  under  the  statute,  cannot  be  held  to  vacate 
the  classification,  and  that  the  classification  as  made  by  the 
commissioners  remains  in  full  force  for  all  purposes  until  it 
is  modified  upon  an  appeal,  as  provided  for  by  the  statute. 
When  the  classification  is  thus  modified  and  no  further  right 
of  appeal  exists,  such  classification  becomes  the  final  and 
established  classification,  and  must  so  remain  as  a  basis  for 
the  levy  of  all  assessments  needed  for  the  lawful  and  proper 
purposes  of  the  drainage  district.  If  the  classification  by  the 
commissioners  is  regarded  as  partaking,  in  some  degree,  of 
the  nature  of  a  judgment  at  law,  from  which  an  appeal  is 
taken,  appellee's  position  can  receive  no  support  by  the  sup- 
posed analogy.  The  effect  of  an  appeal  upon  the  judgment 
appealed  from  depends  upon  the  character  of  the  jurisdiction 
of  the  court  to  which  the  appeal  is  taken.  If  the  latter  court 
has  authority  to  try  the  cause  de  novo  and  settle  the  contro- 
versy by  a  judgment  of  its  own  and  to  enforce  such  judg- 
ment by  its  own  process,  then  the  judgment  of  the  inferior 
court  is  vacated  and  set  aside,  and  during  the  pendency  of 
such  appeal  the  judgment"  appealed  from  has  no  vitality, 
as  an  estoppel  or  otherwise.  (Freeman  on  Judgments,  sec. 
328.)  This  rule  applies  to  appeals  from  justices  of  the  peace 
to  the  circuit  or  county  courts,  the  effect  of  which  is  to  vacate 
the  judgment  appealed  from.  (Shaffer  v.  Currier,  13  111. 
667;  Joliet  and  Chicago  Railroad  Co.  v.  Barrows,  24  id. 
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562.)  But  if  the  appeal  is  in  the  nature  of  a  writ  of  error 
conferring  power  on  the  Appellate  Court  to  determine  such 
errors  as  may  have  occurred  at  the  trial  or  in  the  decision 
of  the  cause,  and  the  court,  after  the  correction  of  errors, 
remits  the  case  back  to  the  tribunal  whence  it  came,  then 
the  judgment  appealed  from  does  not  become  vacated  or 
cease  to  operate  until  it  is  reversed  or  set  aside  by  the  ap- 
pellate tribunal.  The  effect  of  such  appeal  only  suspends 
the  execution  of  the  judgment  but  does  not  vacate  the  same 
or  destroy  the  lien  thereof.  {Curtis  v.  Root,  28  111.  367; 
Oakes  V.  Williams,  107  id.  154;  Moore  v.  Williams,  132 
id.  589;  Brown  v.  Schintz,  203  id.  136.)  This  court  held 
in  Barties  v.  Chicago  Typographical  Union,  232  111.  402, 
that  an  appeal  from  a  decree  in  chancery  awarding  an  in- 
junction did  not,  during  the  pendency  of  such  appeal,  pre- 
vent the  court  wherein  the  injunction  was  granted  from 
attaching  and  punishing  for  contempt  a  violation  of  the  in- 
junctional  order.  It  thus  appears  that  if  the  rules  in  respect 
to  judgments  be  applied  to  the  classification  of  lands  by 
drainage  commissioners  the  proceeding  on  appeal  is  some- 
what analogous  to  an  appeal  for  the  correction  of  errors, 
in  which  case,  as  we  have  seen,  the  effect  of  the  appeal 
does  not  vacate  the  judgment  below. 

Our  conclusion  is,  that  the  appeal  from  the  classification 
of  the  drainage  commissioners  did  not  vacate  such  classifi- 
cation, and  that  the  levy  made  by  the  commissioners  pend- 
ing such  appeal  was  not  void.  If  a  contrary  rule  were  es- 
tablished, the  effect  of  taking  an  appeal  by  one  land  owner 
would  be  to  vacate  the  entire  assessment  aind  suspend  all 
the  functions  of  the  district  until  such  appeal  was  disposed 
of.  Such  was  not  in  contemplation  by  the  legislature  in 
passing  the  Drainage  law,  since  by  section  28  it  is  provided 
that  the  taking  of  an  appeal  by  any  person  or  persons,  as 
herein  provided,  shall  not  operate  to  delay  the  collection  of 
any  tax  from  which  no  appeal  has  been  taken,  nor  delay  the 
progress  of  the  work.    The  fact  that  the  assessment  upon 
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appellee's  lands  was  made  upon  a  classification  higher  than 
that  established  by  the  final  decision  in  the  circuit  court  is 
no  reason  why  the  court  should  refuse  judgment  for  the 
amount  of  taxes  actually  due  under  the  scale  as  the  same 
was  finally  established.  This  amounts  to  no  more  than  an 
excessive  levy,  and  under  the  law  the  county  court  had  the 
power  to  determine  the  amount  of  tax  whidi  the  appellee's 
lands  were  liable  for  and  render  judgment  therefor.  In 
this  case  no  judgment  was  asked  for  the  excess.  It  is  not 
contended  that  the  appellee  should  pay  any  stun  in  excess 
of  the  legal  rate  as  established  by  the  final  classification. 
For  this  amount  the  court  should  have  rendered  judgment. 
People  V.  Meyers,  124  111.  95. 

The  fourth  objection  sustained  by  the  county  court  is 
the  same  as  the  first,  which  has  already  been  considered, 
extended  to  include  the  point  that  there  was  no  assessment 
of  the  tax  such  as  is  levied  against  the  lands  of  the  appel- 
lee. This  objection  relates  to  the  discrepancy  between  the 
amount  of  taxes  levied  upon  the  original  classification  and 
the  amount  for  which  judgment  was  asked.  What  has  al- 
ready been  said  sufficiently  disposes  of  this  objection.  Ap- 
pellee asked  leave  to  file  an  additional  objection  raising  the 
point  that  the  tax  in  question  is  barred  by  limitation.  The 
court  denied  such  leave,  to  which  the  appellee  excepted,  but 
there  is  no  cross-error  assigned  by  appellee  on  this  ruling, 
hence  the  question  which  is  argued  in  the  brief  of  both  par- 
ties in  regard  to  this  point  is  not  properly  saved  for  review. 

The  judgment  of  the  county  court  of  Macon  county  is 
reversed  and  the  cause  remanded  to  that  court,  with  direc- 
tion to  overrule  the  objections  of  appellee  and  render  judg- 
ment for  the  amount  of  the  taxes  due  as  computed  upon 
the  classification  of  his  lands  as  the  same  is  established  by 
the  final  judgment  of  the  circuit  court. 

Reversed  and  remanded,  with  directions. 
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The  People  o^  the  State  ot  Ii^unois,  Defendant  in  Er- 
ror, vs.  Bessie  Lee  et  al.  Plaintiffs  in  Error. 

Opinion  filed  December  15^  IQ08, 

1.  Criminal  law — verdict  must  be  responsive  to  issues  formed. 
A  plea  of  not  guilty  to  an  indictment  charging  that  the  defendants 
permitted  an  unmarried  female  under  the  age  of  eighteen  years  to 
live,  boardyStop  and  room  at  a  house  of  prostitution  of  which  the 
defendants  were  the  keepers,  puts  in  issue  all  essential  elements  of 
the  offense  charged,  and  a  verdict,  in  order  to  support  a  judgment 
of  conviction,  must,  either  by  direct  findings  or  by  reference,  be 
responsive  to  the  issues  thus  formed. 

2.  Same — a  verdict  should  receive  reasonable  construction.  A 
verdict  in  a  criminal  case  should  receive  a  reasonable  construction, 
and  should  not  be  set  aside  unless  from  necessity  originating  in 
doubt  as  to  its  meaning,  or  from  the  immateriality  of  the  issue 
found  or  a  failure  to  find  upon  some  material  issue  involved,  and 
hence  a  verdict  finding  defendant  guilty  of  "harboring"  a  female 
under  eighteen  years  of  age  in  a  house  of  prostitution  may  well  be 
construed  as  meaning  that  they  permitted  her  to  "live,  board,  stop 
or  room"  there. 

3.  Same — when  verdict  is  not  suMcient.  A  verdict  finding  the 
defendant  guilty  "of  harboring  a  female  under  the  age  of  eighteen 
years  in  a  house  of  prostitution,  in  manner  and  form  as  charged 
in  the  indictment,"  is  insufficient,  in  failing  to  find  that  such  fe- 
male was  unmarried  or  that  the  defendant  was  the  keeper  of  the 
house,  even  though  such  facts  are  alleged  in  the  indictment,  as  the 
clause,  "in  manner  and  form  as  charged  in  the  indictment,"  refers 
to  the  indictment  for  the  facts  specially  found  in  the  verdict,  but 
no  others. 

4.  Evidence — when  admitting  a  book  in  evidence  is  not  error. 
In  a  prosecution  for  permitting  an  unmarried  female  under  eigh- 
teen years  of  age  to  room  in  a  house  of  prostituticm  kept  by  the 
defendant  it  is  not  error  to  admit  in  evidence  a  book  in  whidi  the 
names  of  the  various  inmates  of  the  house  were  entered,  together 
with  their  accounts  with  the  keeper  of  the  house. 

5.  Same — rule  where  evidence  is  competent  as  to  one  defendant 
and  incompetent  as  to  the  other.  In  a  prosecution  against  two  de- 
fendants charged  with  being  keepers  of  a  house  of  prostitution  and 
with  permitting  an  unmarried  female  under  eighteen  years  of  age 
to  room  there,  conversations  which  are  competent  as  to  one  de- 
fendant, only,  may  be  admitted  if  the  jury  are  instructed  to  dis- 
regard such  evidence  entirely  in  determining  the  case  against  the 
other  defendant 
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6.  Instructions — instructions  tending  to  encourage  a  disagree- 
ment of  jury  may  be  refused.  An  instruction  reading,  "If  any  one 
of  the  jury,  after  having  considered  all  the  evidence  in  the  case  and 
after  having  consulted  with  his  fellow- jury  men,  should,  entertain  a 
reasonable  doubt  of  the  defendant's  guilt,  then  the  jury  cannot  find 
the  defendant  guilty,"  is  properly  refused  because  of  its  tendency 
to  encourage  a  disagreement  of  the  jury. 

Hand  and  Cart^  JJ.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  George  Kersten,  Judge,  presiding. 

BuRREs  &  McKiNi^EY,  (FeivIX  J.  Streyckmans,  of 
counsel,)  for  plaintiffs  in  error. 

W.  H.  Stead,  Attorney  General,  and  John  J.  Healy, 
State's  Attorney,  (Benedict  J.  Short,  James  J.  Barbour, 
and  JoEi-  C.  FiTCH,  of  counsel,)  for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Leona  Garrity  and  Bessie  Lee  were  indicted,  tried  and 
convicted  in  the  criminal  court  of  Cook  county  for  a  viola- 
tion of  section  3  of  "An  act  to  prevent  the  prostitution  of 
females,"  which  reads  as  follows:  "Whoever,  being  the 
keeper  of  a  house  of  prostitution,  or  assignation  house, 
building  or  premises  in  this  State  where  prostitution,  for- 
nication or  concubinage  is  allowed  or  practiced,  shall  suffer 
or  permit  any  unmarried  female  under  the  age  of  eighteen 
years  to  live,  board,  stop  or  room  in  such  house,  build- 
ing or  premises,  shall,  on  conviction,  be  imprisoned  in  the 
penitentiary  not  less  than  one  year  nor  more  than  five 
years."  (Kurd's  Stat.  1905,  p.  686.)  The  indictment  con- 
sists of  ten  counts,  and  charges,  in  the  language  of  the  stat- 
ute, that  the  defendants  suffered  and  permitted  one  Belle 
Winters,  an  unmarried  female  under  the  age  of  eighteen 
years  and  of  the  age  of  sixteen  years,  to  live,  board,  stop 
and  room  in  a  certain  house  of  prostitution  located  at  75 
South  Peoria  street,  in  the  city  of  Chicago,  county  of  Cook, 
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of  which  the  defendants  were  then  and  there  the  keepers. 
The  jury  found  a  separate  verdict  as  to  each  of  the  defend- 
ants, which  verdicts  were  in  the  same  words,  except  that 
Leona  Garrity  is  named  in  one  of  the  verdicts  and  Bessie 
Lee  in  the  other.  The  verdict  as  to  Leona  Garrity  was  as 
follows :  "We,  the  jury,  find  the  defendant  Leona  Garrity 
guilty  of  harboring  a  female  under  the  age  of  eighteen  years 
in  a  house  of  prostitution,  in  manner  and  form  as  charged 
in  the  indictment,"  After  overruling  motions  for  a  new 
trial  and  in  arrest  of  judgment  the  court  sentenced  the  de- 
fendants to  imprisonment  in  the  penitentiary  at  Joliet  for 
an  indeterminate  term.  The  defendants  have  sued  out  a 
writ  of  error  to  obtain  a  review  of  these  judgments  by 
this  court. 

The  plaintiffs  in  error  contend  that  the  verdicts  are  in- 
sufficient to  support  the  judgment.  The  statute  defining  the 
offense  of  which  the  plaintiffs  in  error  were  convicted  is 
leveled  against  the  keepers  of  houses  of  prostitution  or  as- 
signation, and  the  offense  consists  in  suffering  or  permitting 
an  unmarried  female  under  the  age  of  eighteen  years  to  live, 
board,  stop  or  room  in  such  house.  The  plea  of  not  guilty 
put  in  issue  all  of  the  essential  elements  of  the  offense  with 
which  plaintiffs  in  error  were  charged,  and  the  verdict  of 
the  jury,  in  order  to  support  a  judgment  of  guilty,  must, 
either  by  direct  findings  or  by  reference,  be  responsive  to 
all  the  issues  thus  formed.  (Med  v.  People,  224  111.  414.) 
In  Donovan  v.  People,  215  111.  520,  this  court  said  (p.  523) : 
"To  authorize  a  judgment  against  a  defendant  the  verdict 
in  a  criminal  case  must  respond  to  the  issues  submitted 
to  the  jury.  Its  sufficiency  is  determined  by  ascertaining 
whether  it  is  responsive  to  and  covers  the  offense  charged 
in  the  indictment.  (12  Cyc.  690.)  It  must  contain,  either 
in  itself  or  by  reference  to  the  indictment,  every  material 
element  of  the  crime. — 22  Ency.  of  PL  &  Pr.  873." 

By  reference  to  the  verdict  it  will  be  seen  that  the  jury 
found  plaintiffs  in  error  guilty  of  harboring  a  female  under 
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the  age  of  eighteen  years  in  a  house  of  prostitution,  in  man- 
ner and  form  as  charged  in  the  indictment.    It  will  be  noted 
that  the  verdict  employs  the  word  "harboring,"  which  is 
not  found  in  the  statute  defining  the  offense.    The  plaintiffs 
in  error  contend  that  harboring  is  not  equivalent  to  suffer- 
ing or  permitting  one  to  live,  board,  stop  or  room,  and  that 
in  this  respect  the  verdict  finds  plaintiffs  in  error  guilty  of 
an  act  not  made  criminal  by  the  statute.    If  this  were  the 
only  objection,  under  the  rules  of  law  applicable  to  the  con- 
struction of  verdicts  we  think  the  verdict  might  be  sus- 
tained.    Verdicts  are  not  to  be  construed  as  strictly  as 
pleadings,  but  are  to  have  a  reasonable  intendment  and  to 
receive  a  reasonable  construction,  and  should  not  be  set 
aside  unless  from  necessity  originating  in  doubt  as  to  their 
meaning,  or  from  the  immateriality  of  the  issues  found,  or  a 
failure  to  find  upon  some  material  issue  involved.     (29  Am. 
&  Eng.  Ency.  of  Law, — 2d  ed. — 1022 ;  Donovan  v.  People, 
supra.)    The  word  "harboring"  is  defined  by  the  Interna- 
tional Dictionary  as  giving  refuge,  shelter  or  protection  to; 
to  furnish  lodging  for.    Applying  this  meaning  to  the  word 
"harboring,"  we  think  that  it  might  well  be  held  sufficiently 
accurate  in  the  verdict  to  clearly  indicate  the  intention  of 
the  jury. 

But  there  is  here  a  much  more  serious  objection  to  the 
verdict.  The  verdict  does  not  find,  directly  or  by  necessary 
implication,  that  plaintiffs  in  error  were  the  keepers  of  the 
house  of  prostitution  or  that  the  female  harbored  therein 
was  unmarried.  These  were  both  essential  elements  of  the 
offense  and  constituted  material  facts  in  issue  at  the  trial 
If  the  verdict  had  been  simply,  "We,  the  jury,  find  the  de- 
fendants guilty,"  without  specifying  of  what  the  defend- 
ants were  found  guilty,  under  the  authority  of  Armstrong 
v.  People,  37  111.  459,  and  Da^  v.  People,  50  id.  199,  it 
would  be  sufficient;  or  if  the  verdict  had  found  the  defend- 
ants guilty  as  charged  in  the  indictment  it  would  clearly 
be  sufficient  under  the  authority  of  People  v.  Murphy,  188 
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111.  144,  Donovan  v.  People,  supra,  and  many  other  cases. 
But  the  difficulty  with  the  verdict  in  the  case  at  bar  is  that 
it  finds  plaintiffs  in  error  guilty,  and,  following  the  word 
"guilty,"  the  verdict  specifically  states  of  what  they  are 
found  guilty, — ^that  is  to  say,  they  are  found  guilty  of  "har- 
boring a  female  under  the  age  of  eighteen  years  in  a  house 
of  prostitution."  This  language  is  not  broad  enough  to 
embrace  the  finding  upon  all  the  essential  elements  of  the 
offense.  Nor  could  it  be  said  that  the  reference  to  the  in- 
dictment would  aid  this  finding.  The  plain  meaning  of  the 
verdict  is  that  the  defendants  are  found  guilty  of  harboring 
a  female  under  the  age  of  eighteen  years  in  a  house  of 
prostitution,  as  those  specific  facts  are  charged  in  the  indict- 
ment. The  clause  in  the  verdict,  "in  manner  and  form  as 
charged  in  the  indictment,"  refers  to  the  indictment  for  the 
facts  which  are  specially  found  in  the  verdict,  and  cannot 
be  held  to  incorporate,  by  reference,  other  facts  upon  which 
there  is  no  finding.  The  verdict  is  insufficient  to  authorize 
a  judgment  of  guilty. 

It  is  next  insisted  by  plaintiffs  in  error  that  the  court 
erred  in  admitting  in  evidence  a  book  in  which  the  names 
of  various  inmates  of  the  alleged  house  of  prostitution  were 
kept,  together  with  the  accounts  of  such  inmates  with  the 
keeper  of  the  premises.  The  objection  made  to  this  evi- 
dence is  that  it  was  immaterial.  We  fail  to  see  the  force 
of  this  objection.  The  book  had  a  direct  tendency,  in  con- 
nection with  the  other  evidence,  to  prove  some  of  the  ma- 
terial issues  under  investigation.  There  was  no  error  in 
admitting  this  book. 

It  is  next  objected  that  the  court  erred  in  allowing  evi- 
dence of  conversations  between  a  man  by  the  name  of 
Mansfield  and  the  witness  Belle  Winters,  and  a  telephone 
communication  between  Mansfield  and  the  plaintiff  in  error 
Bessie  Lee.  This  evidence  was  proper  as  against  plaintiff 
in  error  Bessie  Lee,  and  the  court,  by  instruction  No.  6 
given  on  behalf  of  plaintiffs  in  error,  expressly  limited  the 
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consideration  of  this  evidence  to  the  case  of  Bessie  Lee  and 
directed  the  jury  to  disregard  it  entirely  in  determining  the 
case  against  Leona  Garrity.  This  instruction  cures  the  er- 
ror complained  of  in  the  admission  of  this  evidence. 

Plaintiffs  in  error  complain  of  instruction  No.  3  given 
on  behalf  of  the  prosecution.  This  instruction  is  substan- 
tially in  the  language  of  the  statute  defining  accessories. 
We  see  no  valid  objection  to  it. 

Plaintiffs  in  error  complain  also  of  the  refusal  of  the 
court  to  give  instruction  No.  4,  which  was  submitted  by  the 
plaintiffs  in  error  and  refused  by  the  court.  That  instruc- 
tion is  as  follows : 

"If  any  one  of  the  jury,  after  having  considered  all  the 
evidence  in  the  case  and  after  having  consulted  with  his 
fellow-jurymen,  should  entertain  a  reasonable  doubt  of  the 
defendants'  guilt,  then  the  jury  cannot  find  the  defendants 
guilty." 

Whatever  may  be  said  of  this  instruction  as  an  abstract 
proposition,  it  ought  not  to  be  given  in  any  case,  since  its 
inevitable  tendency  is  to  discourage  agreements  of  juries. 
It  amounts  to  little  more  than  an  invitation  to  the  jury  to 
disagree;    There  was  no  error  in  refusing  this  instruction. 

Plaintiffs  in  error  also  complain  of  the  refusal  of  the 
court  to  give  instructions  6,  7,  8,  9  and  9J^.  We  have  ex- 
amined these  instructions,  and  in  view  of  the  instructions 
that  were  given  to  the  jury  we  do  not  think  there  was  any 
error  in  refusing  them. 

The  judgment  of  the  criminal  court  of  Cook  county  is 
reversed  for  the  error  pointed  out  in  rendering  judgment 
on  an  insufficient  verdict  and  the  cause  remanded  for  a 
trial  de  novo.  Reversed  and  remanded. 

Hand  and  Carter,  JJ.,  dissenting. 
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John  F.  Devine,  Admr.,  Appellee,  vs.  The  Chicago  City 
Raii^way  Company,  Appellant. 

Opinion  filed  December  75,  jpo8, 

1.  Practice — effect  where  parties  go  to  trial  without  plea  and 
nnth  demurrer  undisposed  of.  Where  parties  to  a  suit  at  law  go 
to  trial  the  same  as  though  die  case  were  at  issue  although  the  only 
pleadings  are  the  declaration  and  a  general  and  special  demurrer, 
which  are  undisposed  of  and  upon  which  no  issue  is  joined,  the 
error  is  waived,  and  the  objection  cannot  be  raised  for  the  first 
time  in  a  court  of  review. 

2.  Evidence — when  sustaining  an  objection  to  a  question  asked 
on  cross-examination  is  not  error.  Where  a  witness  in  a  personal 
injury  case  is  asked  v^ether  he  did  aot  testify  differently  at  the 
coroner's  inquest  and  replies  that  he  may  have,— that  he  docs  not 
remember, — it  is  not  error  to  sustain  an  objection  to  the  question 
whether  the  matter  was  not  fresher  in  his  mind  then  than  at  the 
time  of  the  trial. 

Appeai.  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Robert  W.  Wright, 
Judge,  presiding. 

This  is  an  action  for  the  benefit  of  the  next  of  kin  of 
Thomas  Keating  to  recover  damages  for  his  death,  alleged 
to  have  resulted  iron\  injuries  inflicted  by  an  employee  of 
appellant  on  one  of  its  street  cars  in  Chicago.  On  the  trial 
before  a  jury  in  the  superior  court  of  Cook  county  a  ver- 
dict of  $1500  was  found  and  judgment  was  entered  there- 
on against  appellant.  On  appeal  to  the  Appellate  Court 
that  judgment  was  affirmed,  and  this  appeal  followed. 

It  appears  from  the  evidence  that  deceased  was  found 
by  a  night  watchman  about  two  o'clock  on  the  morning  of 
April  29,  1905,  lying  unconscious  on  the  sidewalk  on  Sixty- 
third  street,  and  having  a  woimd  on  the  right  side  of  his 
head  some  five  inches  long.  He  was  taken  to  a  hospital  in 
the  patrol  wagon  and  died  about  two  o'clock  the  next  after- 
noon.    The  evidence  shows  that  the  deceased,  in  company 
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with  one  Casey^  had  been  drinking  to  a  considerable  extent 
the  afternoon  of  April  28,  remaining  in  the  last  saloon 
until  nearly  midnight.*  Casey  testified  that  at  a  point  near 
State  and  Thirty-seventh  streets  they  boarded  a  street  car 
and  stood  on  the  rear  platform  of  the  front  car;  that  the 
conductor  asked  for  their  fares,  and  that  the  witness,  who 
was  an  employee  of  the  company,  showed  a  badge ;  that  the 
deceased  told  the  conductor  that  he  had  a  badge  also,  but 
showed  none.  He  was  told  he  must  pay  fare  or  get  off 
the  car.  This  he  refused  to  do,  and  after  some  talk  the  con- 
ductor pushed  him  off  the  car.  Deceased  immediately  got 
back  onto  the  running-board  of  the  car,  and  this  witness 
states  that  the  conductor  then  struck  the  deceased  on  the 
head  with  something  about  a  foot  long;  that  the  deceased 
sank  to  his  knees,  still  holding  to  the  car,  and  the  conductor 
hit  him  a  second  time,  and  that  then  deceased  fell  to  the 
street  in  a  heap.  Casey  testified  that  the  conductor  then 
kicked  and  pushed  him  off  the  car,  and  after  following  it 
a  short  distance  he  went  back  to  the  deceased  and  found 
him  just  getting  up  and  bleeding  from  the  right  side  of  the 
head.  After  washing  Keating's  head  at  a  near-by  saloon 
they  boarded  another  car  at  Thirty-ninth  street  to  go  to 
Sixty-third  street,  where  the  witness  went  to  the  car  bam 
to  make  an  inquiry,  leaving  Keating  sitting  on  the  side- 
walk, and  when  he  returned  to  that  point  from  the  barn 
Keating  was  gone.  The  next  time  witness  saw  him  was  at 
the  undertaker's,  after  his  death.  There  was  testimony  by 
other  witnesses  that  Casey  and  Keating  were  drunk  and 
that  the  conductor  hit  the  latter.  The  motorman  of  the 
car  on  which  the  deceased  was  when  struck,  stated  that  the 
conductor  used  a  "billy"  about  six  or  eight  inches  long, 
made  of  leather  and  filled  with  sand.  The  conductor  was 
not  called  as  a  witness. 

John  E.  K^hoe,  Wiluam  J.  Hynks,  and  Watson  J. 
Ferry,  (John  R.  Harrington,  of  counsel,)  for  appellant. 
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O'DoNNEi^L,  D1U.0N  &  TooivEN,  for  appellee. 

Mr.  Justice  Carter  delivered  tjie  opinion  of  the  court : 

The  defendant  filed  a  general  and  special  demurrer  to 
the  declaration.  No  issue  was  joined  on  this  demurrer,  and 
the  declaration  and  demurrer  were  all  the  pleadings  in  the 
case.  The  case  was  called,  both  parties  being  represented  by 
counsel,  and  a  jury  was  empaneled  without  either  party  say- 
ing anything  about  the  condition  of  the  pleadings.  The 
attention  of  the  trial  court  does  not  seem  to  have  been  spe- 
cifically called  to  this  question  at  any  time.  The  instruc- 
tions asked  do  not  mention  it.  The  motion  for  new  trial, 
although  it  sets  out  particularly  twenty-six  different  reasons 
why  a  new  trial  should  be  granted,  does  not  call  attention 
to  it,  and  while  a  formal  motion  for  arrest  of  judgment 
appears  to  have  been  made,  the  record  does  not  disclose  that 
the  court's  attention  was  then  called  to  this  point.  Appar- 
ently it  was  first  raised  in  the  Appellate  Court.  Appellant 
argues  that  this  is  an  error  that  appears  on  the  face  of  the 
record,  and  hence  can  be  raised  in  a  court  of  review  for  the 
first  time.  Conceding,  for  the  sake  of  the  argument,  that 
this  is  true,  is  the  error  of  such  nature  as  to  require  the 
reversal  of  this  case?  It  must  be  admitted,  as  was  stated 
by  Mr.  Justice  Breese  in  Hopkins  v.  Woodward,  75  111.  62, 
that  the  cases  in  this  State  on  this  question  are  not  in  en- 
lire  harmony.  This  court  held  that  where,  while  a  demurrer 
is  pending,  general  and  special  pleas  are  filed  to  the  count 
demurred  to,  the  demurrer  is  thereby  waived  and  no  judg- 
ment need  be  pronounced  on  it.  {Waiden  v.  Gtidley,  36 
111.  523.)  Substantially  to  the  same  effect  are  Davis  v. 
Ransom,  26  111.  100,  Bdbrooke  v.  Cooper,  79  id.  582,  Hull 
V.  Johnston,  90  id.  604,  ShrefHer  v.  Nadelhoffer,  133  id. 
536,  and  Chicago  and  Alton  Railroad  Co.  v.  Clausen,  173 
id.  100.  We  have  also  held  that  if  the  parties  appear  and 
go  to  trial  without  a  plea  bfing  put  in,  it  is  such  an  irregu- 
larity as  will  be  held  waived  and  cured  by  the  verdict  un- 
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der  the  Statute  of  Amendments.    {Brazzle  v.  Usher,  Breese, 
35.)    To  the  same  effect  are  Loowis  v.  Riley,  24  III.  307, 
Strohm  v.  Hayes,  70  id,  41,  Barnett  v.  Graff,  52  id.  170, 
and  First  Nat.  Bank  v.  Miller,  235  id  135.     It  has  been 
held  it  is  error  to  render  judgment  by  defatilt  on  demurrer 
to  one  of  the  counts  in  the  declaration  when  one  of  the 
special  pleas  remained  undisposed  of.     (Bradshaw  v.  Mc- 
Kinney,  4  Scam.  54;  Steeltnan  v.  Watson,  5  Gilm.  249.) 
It  has  also  been  held  that  where  a  demurrer  remains  un- 
decided as  to  a  part  of  the  counts  of  a  declaration  it  is 
erroneous  to  try  the  case  and  render  final  judgment  against 
the  defendant  on  the  other  counts.     {Bradshaw  v.  Hoblett, 
4  Scam.  53;    Weatherford  v.   Wilson,  2  id.  253.)     This 
court  in  Nye  v.  Wright,  2  Scam.  222,  held  that  where  the 
record  showed  that  a  demurrer  had  been  filed  in  the  court 
below  by  the  defendant  and  the  plaintiff  had  joined  in  the 
demurrer,  it  was  error  to  proceed  with  the  cause  and  sub- 
mit it  to  a  jury  upon  its  merits  without  first  disposing  of 
the  demurrer.    The  doctrine  of  that  case  has  been  upheld 
in  Moore  v.  Little,  1 1  111.  549,  and  Chapman  v.  Wright,  20 
id.  120,  and  substantially  to  the  same  effect  are  Richeson  v. 
Ryan,  15  id.  13,  and  Sammis  v.  Clark,  17  id.  398.    In  Lin- 
coln V.  Cook,  2  Scam.  61,  it  was  held  that  where  the  record 
stated  that  the  court  sustained  the  demurrer  to  the  first 
plea  of  the  defendant,  and  that  after  replication  filed  to  cer- 
tain other  pleas  issues  were  joined  by  agreement  of  parties 
and  the  cause  submitted  to  a  jury,  the  parties  must  be  con- 
sidered as  waiving  all  objections  to  the  form  of  the  plead- 
ings on  either  side.    In  Parker  v.  Palmer,  22  111.  489,  the 
conflict  in  the  decisions  here  under  discussion  was  noticed, 
and  it  was  there  said  that  the  court  did  not  intend  to  go 
one  particle  beyond  the  point  to  which  the  decided  cases 
lead,  and  that  where  there  is  an  unanswered  demurrer  on 
record  and  the  party  filing  it  goes  to  trial  by  consent  it  will 
not  be  cause  for  reversal  of  the  judgment.    Again,  in  Wil- 
liams V.  Baker,  67  111.  238,  it  was  held  that  where  a  de- 
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fendant  who  has  demurred  to  a  declaration  consents  to  a 
trial  of  the  case  and  it  is  tried  on  the  merits,  it  amounts  to 
a  waiver  of  any  benefit  he  might  otherwise  have  had  from 
the  demurrer.  Again,  in  Hopkins  v.  Woodward,  supra, 
where  the  trial  court  proceeded  to  trial  upon  issues  of  fact 
formed  without  deciding  a  demurrer  to  a  plea,  there  being 
no  joinder  in  demurrer,  this  court,  after  stating  that  the  de- 
cisions were  conflicting,  held  that  the  irregularity  was  not 
such  as  to  authorize  a  reversal,  the  defendant  not  having 
placed  himself  in  a  position  to  demand  a  decision  as  to  the 
demurrer.  In  Belleville  Nail  Mill  Co.  v.  Chiles,  78  111.  14, 
the  exact  situation  as  it  appears  here  on  the  record  was  ap- 
parently presented,  and  this  court  held  that  where  the  par- 
ties go  to  trial  by  consent,  with  a  demurrer  to  a  count  of 
the  declaration  undecided,  it  is  no  cause  for  reversal  of  the 
judgment. 

Counsel  for  the  appellant  argue  that  some  of  these  last 
cases  are  different  from  this  case,  because  a  jury  was  there 
waived.  This  is  not  true  of  the  last  case,  as  there  the  trial 
was  by  jury.  Counsel  in  this  case,  as  in  that  case,  con- 
sented to  go  to  trial. 

Counsel  for  aiq)ellant,  however,  insist  that  the  latest  ut- 
terance of  this  court  in  Jocelyn  v.  White,  201  111.  16,  up- 
holds their  contention,  as  Nye  v.  Wright  was  qudftd  with 
approval  on  this  point.  While  it  is  true  there  are  some  ex- 
pressions in  that  case,  unnecessary  for  its  decision,  which 
tend  to  uphold  appellant's  contention,  it  is  also  true  that  on 
page  22  of  that  case  this  court  said:  "If,  then,  one  does. 
not  waive  his  undisposed  of  demurrer  by  proceeding  to  trial 
without  plea  and  without  calling  it  up,  it  would  seem  that 
the  court  would  be  going  very  far  to  hold  that  he  had 
waived  his  rights  thereunder  where  such  a  demurrer  was, 
in  fact,  overruled,  merely  because  he  failed  to  expressly 
give  notice  to  the  court,  and  to  have  the  same  entered  of 
record,  that  he  had  elected  to  abide  by  such  demurrer."  It 
is  therefore  very  clear  that  the  court  in  that  case  was  of 
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the  opinion  that  this  question  could  be  waived  by  proceed- 
ing to  trial  without  plea  and  without  calling  the  demurrer 
up  for  disposition.  While  it  may  have  been  a  technical  er- 
ror to  proceed  to  trial  before  a  jury  on  issues  of  fact  with- 
out disposing  of  this  demurrer,  we  think  it  is  the  better 
practice  and  in  accord  with  the  later  decisions  of  this  court 
to  hold  that  such  error  was  waived  by  appellant  by  pro- 
ceeding to  trial  the  same  as  if  the  case  was  at  issue  on  the 
facts,  and  cannot  be  raised  for  the  first  time  after  verdict. 

Counsel  for  appellant  further  insist  that  the  court  com- 
mitted reversible  error  in  sustaining  objections  to  questions 
asked  by  the  appellant  of  witness  Casey,  That  witness  was 
asked  if  he  did  not  testify  differently  before  the  coroner 
than  on  this  trial,  and  answered:  '^I  may  have;  I  don't 
remember."  The  question  was  then  asked  if  the  matter  was 
not  fresher  in  his  mind  then  than  it  now  is.  An  objection 
to  the  question  was  sustained.  A  like  question  was  also 
asked  in  another  part  of  his  examination  and  the  objection 
was  sustained.  The  other  points  raised  as  to  the  ques- 
tions on  cross-examination  of  the  witness  were  of  a  simi- 
lar character.  His  testimony  before  the  coroner  on  this 
point  was  afterwards  introduced  for  the  purpose  of  im- 
peaching him.  This  witness  was  cross-examined  at  great 
length  on  all  phases  of  his  testimony.  We  should  be  in- 
clined to  hold,  from  an  examination  of  the  record,  that  the 
trial  court  allowed  too  much,  and  not  too  little,  latitude  in 
such  cross-examination.  Certainly  no  reversible  error  was 
committed  in  refusing  to  allow  him  to  answer  the  question 
suggested  above,  or  as  to  any  others  to  which  our  attention 
has  been  called. 

The  appellant  also  insists  that  the  court  erred  in  refus- 
ing its  nineteenth  offered  instruction.  This  instruction  at- 
tempted to  set  up  the  law  of  self-defense  as  it  applied  to 
the  conductor  in  ejecting  the  deceased  from  the  car.  Some 
of  the  witnesses  testified  that  when  deceased  attempted  to 
get  back  on  the  car  he  appeared  to  have  his  hand  behind 
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him.  The  argument  of  the  appellant  is  that  the  conductor 
might  well  have  believed  that  Keating  was  attempting  to 
draw  a  revolver,  although  there  is  no  proof  that  he  had  a 
revolver  on  his  person.  The  instruction  in  question  was  so 
drawn  that  if  it  had  been  given  the  jury  might  have  been 
led  to  believe  that  the  conductor  could  use  any  amount  of 
force,  even  to  the  extent  of  causing  death,  if  there  were 
reasonable  grounds  for  believing  that  there  was  danger  of 
his  receiving  any  bodily  injury,  however  slight.  This  is  not 
the  law.  Admitting,  however,  for  the  sake  of  the  argument, 
that  the  instruction  stated  the  law  correctly,  it  was  not  error 
to  refuse  it,  as  two.  other  instructions  were  given  for  appel- 
lant which  fairly  covered  the  rule  of  law  as  to  self-defense 
for  the  conductor  which  might  be  invoked  by  the  appellant. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  atHrtned. 


Ci^ARENCE  U1.REY  et  al.  Appellees,  vs.  A.  P.  Keith  ei  fl/. 

Appellants. 

Opinion  filed  December  i},  ipo8. 

1.  Injunction — a  suit  to  enjoin  breach  of  contract  is  governed 
by  rules  of  specific  performance.  A  suit  to  enjoin  a  breach  of  con- 
tract is  governed  by  the  same  rules  as  a  suit  for  specific  perform- 
ance, and  the  remedy  by  injunction  will  be  denied  if  the  contract 
is  so  wanting  in  mutuality  that  defendant,  being  free  from  personal 
bar,  could  not  specifically  enforce  the  contract  against  complainant. 

2.  Same — when  breach  of  oil  and  gas  lease  will  not  be  enjoined, 
A  provision  in  an  oil  lease  giving  the  lessee  the  option  of  surren- 
dering the  lease  at  any  time  upon  payment  of  one  dollar  precludes 
specific  enforcement  of  the  lease  by  the  lessor,  and,  because  of 
the  want  of  mutuality  of  remedy,  a  court  of  equity  will  not  enjoin 
a  breach  of  the  lease  at  the  suit  of  the  lessee.  {Watford  Oil  and 
Gas  Co.  v.  Shipman,  233  111.  9,  followed.) 

3.  Same — fact  that  a  lease  is  valid  does  not  carry  with  it  the 
right  to  enjoin  a  breach.    The  fact  that  the  presence,  in  an  oil  and 
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gas  lease,  of  a  clause  giving  the  lessee  an  option  of  surrender  at 
any  time  does  not  render  the  lease  invalid  or  entitle  the  lessor  to 
compel  its  Surrender  does  not  establish  the.  lessee's  right  to  enjoin 
a  breach  of  the  lease.     (Poe  v.  Ulrey,  233  111.  56,  distinguished.) 

Appeal  from  the  Circuit  Court  of  Clark  county;   the 
Hon.  E.  R.  E.  Kimbrough,  Judge,  presiding. 

Appellees,  Clarence  Ulrey  and  the  Illinois  Oil  and  Gas 
Company,  a  corporation  organized  under  the  laws  of  the 
State  of  West  Virginia  and  licensed  to  do  business  in  Illi- 
nois, filed  their  bill  in  the  circuit  court  of  Clark  county,  al- 
leging that  on  the  25th  day  of  January,  1905,  A.  P.  Keith, 
being  the  owner  in  fee  of  the  south  half  of  the  south-east 
quarter  of  the  north-east  quarter,  the  south-west  quarter  of 
the  south-east  quarter  and  the  north-west  quarter  of  the 
south-east  quarter  of  section  31,  township  10,  north,  range 
13,  west,  in  Clark  county,  Illinois,  and  Dill  Keith,  being 
the  owner  in  fee  of  the  east  half  of  the  north-west  quarter 
of  the  south-west  quarter  of  section  32,  in  said  township  10, 
Clark  county,  Illinois,  executed  to  Clarence  Ulrey  a  writing 
commonly  called  an  oil  and  gas  lease,  which  lease  is  iden- 
tical in  form  and  substance,  except  as  to  the  names  of  the 
lessors  and  the  property  therein  described,  with  the  lease 
set  out  in  full  in  Poe  v.  Ulrey,  233  111.  56;  that  on  the 
17th  day  of  May,  1905,  for  a  valuable  consideration,  Ulrey 
assigned  and  transferred  to  the  Illinois  Oil  and  Gas  Com- 
pany an  undivided  fifteen-sixteenths  of  said  lease.  The  bill 
further  alleges  that  in  April,  1905,  the  appellees,  with  the 
knowledge  and  consent  of  appellants,  commenced  drilling 
for  oil  and  gas  on  the  said  premises  and  completed  a  large 
producing  gas  well  on  or  before  the  first  day  of  May,  1905 ; 
that  a  packer  and  tubing  necessary  for  a  marketable  gas 
well  were  placed  in  said  well  and  the  well  closed  in,  and 
that  appellees  continued  drilling  wells  in  the  district  men- 
tioned in  and  required  by  the  lease  but  found  no  other  pay- 
ing well.  The  bill  alleged  that  appellees  had  complied  with 
and  fulfilled  the  terms  of  the  lease  on  their  part  and  were 
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ready  and  willing  to  continue  to  keep  and  perform  their 
agreement  in  said  lease,  but  that  appellants  refused  to  per- 
mit them  to  do  so;  that  appellees  were  ready,  willing  and 
had  offered  to  drill  other  wells  on  the  premises  bdonging 
to  appellants,  but  appellants  had  refused  to  allow  them  to 
enter  upon  said  premises  for  that  purpose,  and  have  noti- 
fied appellees  that  if  they  entered  upon  said  premises  they 
would  have  to  do  so  with  force.  The  bill  further  allies 
that  while  the  well  drilled  upon  appellants'  premises  is  a 
large,  paying  gas  well,  appellees  had  no  market  for  the  gas, 
but  had  tendered  appellants  the  rental  provided  in  the  lease 
for  said  well  but  the  tender  was  refused  by  appellants,  and 
that  appellants  had  refused  to  accept  gas  from  said  well  for 
two  dwelling  houses,  as  provided  in  the  lease,  although  ap- 
pellees had  repeatedly  offered  to  furnish  it  if  the  appellants 
would  make  their  own  connections,  as  required  by  the  lease. 
The  bill  alleged  that  the  appellants  had  entered  into  some 
agreement  with  one  Everett  Keith,  the  terms  of  which  were 
unknown  to  appellees,  by  which  said  Everett  Keith  was  to 
drill  on  said  premises  for  oil  and  gas;  that  he  had  entered 
upon  said  premises  with  a  rig  and  drilling  outfit  and  was 
proceeding  to  drill  a  well  for  the  production  of  oil  and  gas, 
and  declared  his  purpose  and  intention,  if  he  found  oil  and 
gas  in  paying  quantities,  to  convert  the  same  to  his  own 
use,  and  that  this  would  be  an  irreparable  damage  to  ap- 
pellees. The  bill  prayed  that  A.  P.  Keith,  Dill  Keith  and 
Everett  Keith,  who  were  made  defendants,  be  required  to 
answer,  not  under  oath,  and  that  they,  their  agents,  attor- 
neys, employees  and  servants,  be  enjoined  from  drilling  any 
well  or  wells,  and  from  erecting  any  derricks,  rigs  or  other 
structures,  laying  pipe  lines,  using  water,  or  doing  any 
other  act  tending  toward  the  development  of  oil  or  gzs  on 
the  premises  described  in  the  lease.  A  temporary  writ  of 
injunction  was  ordered  by  the  master  in  chancery. 

The  appellants  answered  the  bill,  den3ring  that  they  exe- 
cuted the  lease  in  substance  containing  the  terms  and  condi- 
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tions  set  out  in  the  bill,  but  admitting  they  did  execute  a 
lease  to  Clarence  Ulrey  on  the  25th  day  of  January,  1905, 
and  set  out  a  copy  of  the  lease.  The  answer  averred  that 
Ulrey  paid  no  consideration  for  the  execution  of  said  lease 
when  it  was  executed,  and  did  not  afterwards  at  any  time 
pay  the  one  dollar  therein  menticMied  to  appellants.  The 
answer  denies  that  the  Illinois  Oil  and  Gas  Company  is  a 
corporation  organized  under  the  laws  of  West  Virginia  and 
licensed  to  do  business  in  the  State  of  Illinois ;  denies  that 
in  pursuance  of  the  lease  appellees,  in  April,  1905,  entered 
upon  the  lands  described  in  said  lease  and  drilled  and  com- 
pleted a  well  on  or  before  the  first  day  of  May,  1905,  which 
was  a  large  producing  gas  well.  The  answer  admits  that 
appellees  or  someone  else,  in  April  or  May,  1905,  pretended 
to  drill  a  well  on  said  premises,  and  avers  that  the  well  that 
was  so  pretended  to  be  completed  was  tubed  and  packed  and 
securely  closed  in  and  no  gas  was  ever  produced  from  it. 
The  answer  further  denies  that  the  appellees  have  complied 
with  or  fulfilled  the  terms  of  the  lease  on  their  part  or  that 
they  are  ready  and  able  to  do  so;  denies  they  have  re- 
peatedly applied  to  appellants  for  permission  to  enter  said 
premises  to  drill  wells  and  cany  out  the  terms  of  the  lease, 
but  avers  no  permission  was  asked  of  appellees  to  do  so 
after  the  well  drilled  in  April  and  May,  1905,  was  packed ; 
denies  appellees  had  no  market  for  gas  if  it  could  have  been 
produced ;  denies  aiq)ellees  offered  to  appellants,  or  that  ap- 
pellants refused,  gas  for  dwelling  houses,  as  provided  for 
in  the  lease,  and  avers  that  appellants  repeatedly  demanded 
gas  and  that  appellees  informed  them  that  they  would  not 
furnish  it  The  answer  further  avers  that  appellees  aban- 
doned said  gas  well  and  leasehold  premises  as  worthless  and 
refused  to  operate  said  well  for  oil  and  gas,  and  never, 
before  bringing  this  suit,  attempted  to  develop  appellant's 
lands  either  for  oil  or  gas,  but  abandoned  said  premises  and 
relinquished  all  right,  title  and  interest  they  ever  had  in  said 
real  estate  by  virtue  of  the  said  lease.    The  answer  further 
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avers  that  the  consideration  for  the  lease  was  the  speedy 
development  of  the  premises  for  oil  and  gas,  but  that  ap- 
pdlees  failed  to  use  due  diligence  in  such  development, 
whereby  the  consideration  for  the  lease  failed  and  the  lease 
became  void.  The  answer  avers  that  there  is  a  surrender 
clause  in  the  lease,  whereby  the  lessees  and  their  assigns 
had  the  right,  upon  the  payment  of  one  dollar,  at  any  time 
to  surrender  the  said  lease  and  relieve  themselves  from  any 
further  liability  by  reason  thereof ;  that  said  lease  is  there- 
fore unilateral  and  inequitable,  and  that  it  cannot  be  en- 
forced in  a  court  of  equity.  It  is  further  averred  that  ap- 
pellants A.  P.  Keith  and  Dill  Keith,  who  are  husband  and 
wife,  occupied  the  premises  as  a  homestead,  and  that  there 
was  no  rdease  or  waiver  of  their  homestead  estate  in  their 
lease  and  that  the  same  had  never  been  in  any  manner  set 
off  to  them. 

Upon  a  hearing  the  court  entered  a  decree  sustaining 
the  lease  as  to  all  the  lands  except  the  twenty  acres  in  sec- 
tion 31,  which  was  found  to  be  occupied  by  the  Keiths  as  a 
homestead.  Among  other  things  the  court  found  the  lease 
was  one  of  a  block  of  leases  taken  by  appellee  Clarence  Ul- 
rey in  the  same  neighborhood  from  the  respective  owners 
of  various  tracts  of  land,  among  whom  were  J.  V.  and 
Mary  E.  Poe;  that  appellees  had  complied  with  the  terms 
of  their  lease  by  drilling  and  completing  a  paying  gas  well 
on  appellants'  land  within  the  time  required ;  that  they  had 
been  diligent  in  developing  said  block  of  leases  by  drilling 
a  well  upon  the  land  leased  by  John  McNurland,  and  had 
offered  to  drill  wells  on  the  farms  of  others  of  the  lessors 
of  the  said  block  but  were  refused  permission;  that  they 
had  thereupon  tendered  the  rentals  of  all  of  said  leases  to 
the  lessors  and  had  kept  the  tender  good ;  that  they  had  of- 
fered to  furnish  gas  to  appellants  as  provided  in  the  lease, 
but  appellants  refused  to  accept  it ;  that  appellees  had  kept 
and  performed  all  of  the  covenants  of  the  lease  on  their 
part,  and  that  in  the  fall  of  1905  appellants  ratified  and 
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confirmed  said  lease  in  them.  The  decree  further  found 
that  appellants  had  with  force  and  arms  prevented  appellees 
from  further  entering  upon  the  land  to  drill  wells,  and  that 
Everett  Keith  had  been  permitted  to  enter  thereon  for  that 
purpose,  with  the  intention  of  taking  all  the  oil  and  gas 
from  under  said  land ;  that  appellees  had  the  right  to  enter 
upon  and  develop  said  lands,  except  the  homestead,  under 
the  terms  and  conditions  of  the  lease,  and  enjoined  appel- 
lants from  entering  upon  said  lands  for  the  purpose  of  op- 
erating or  producing  oil  and  gas  so  long  as  the  appellees 
complied  with  the  terms  of  their  said  lease ;  also  enjoined 
appellants  from  in  any  manner  interfering  with  or  prevent- 
ing appellees  from  entering  upon  and  developing  said  lands 
for  oil  and  gas.  From  that  decree  defendants  to  the  bill 
have  prosecuted  this  appeal  to  this  court. 

Abram  Simmons,  and  Hoi^lenbeck  &  Connelly,  for 
appellants. 

Golden,  Scholfield  &  Scholfield,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  principal  grounds  urged  by  appellants  for  a  reversal 
of  the  decree,  and  discussed  in  the  briefs  of  both  parties, 
are :  ( i )  That  the  oil  and  gas  company  was  a  West  Vir- 
ginia corporation,  that  the  assignments  of  fifteen-sixteenths 
of  the  lease  were  made  to  it  April  30  and  May  17,  1905, 
and  that  said  corporation  did  not  secure  a  license  to  do 
business  in  Illinois  until  July  2,  1905 ;  (2)  that  drilling  the 
so-called  gas  well  on  appellants'  premises  was  not  a  ccMnpli- 
ance  with  the  terms  of  the  lease,  for  the  reason  that  the  well 
was  not  a  paying  well,  as  shown  by  the  evidence;  (3)  that 
the  real  consideration  for  the  lease  was  not  the  quarterly 
rentals  provided  therein,  but  was  the  speedy  development 
of  the  premises  for  oil  and  gas,  and  that  appellees  did  not 
comply  with  the  requirement  of  the  lease  in  that  respect  but 
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utterly  failed,  and,  in  fact,  abandoned  the  premises;  (4) 
that  an  injunction  restraining  the  breach  of  a  contract  is  a 
negative  enforcement  of  it,  and  that  as  the  lease  contained 
a  clause  by  which  appellees  were  authorized  to  surrender  it 
at  any  time,  specific  performance  would  not  have  been  de- 
creed in  favor  of  appellants,  and  therefore  the  negative  en- 
forcement of  it  will  not  be  decreed  in  favor  of  appellees. 
In  the  view  we  take  of  the  case  it  will  not  be  necessary  to 
discuss  any  but  the  last  of  these  propositions,  for  in  our 
opinion,  conceding  the  decree  otherwise  to  be  supported  by 
the  law  and  the  facts,  this  question  is  decisive  of  this  case. 
The  suit  to  enjoin  the  violation  of  a  contract  is  governed 
by  the  same  rules  as  a  suit  to  enforce  specific  performance. 
The  decisions  of  the  various  courts  of  this  country  have  not 
all  been  harmonious  in  applying  the  same  rules  to  a  suit  to 
enjoin  a  breach  of  a  contract  that  are  applied  to  suits  to 
enforce  specific  performance,  but  this  court  is  committed  to 
the  application  of  the  same  rules  in  both  cases.  In  Pome- 
roy's  Equity  Jurisprudence  (vol.  6,  sec  769,)  the  author 
lays  down  the  true  rule  applicable  to  suits  to  enforce  specific 
performance  to  be :  "If,  at  the  time  of  the  filing  of  the  bill 
in  equity,  the  contract  being  yet  executory  on  both  sides, 
the  defendant,  himself  free  from  fraud  or  other  personal 
bar,  could  not  have  the  remedy  of  specific  performance 
against  the  plaintiff,  then  the  contract  is  so  lacking  in  mu- 
tuality that  equity  will  not  compel  the  defendant  to  perform 
but  will  leave  the  plaintiff  to  his  remedy  at  law.  This  rule, 
it  is  believed,  covers  the  circumstances  in  equity  where,  ac- 
cording to  the  weight  of  authority,  the  court  refuses  its  aid 
for  lack  of  mutuality."  This  is  the  rule  uniformly  followed 
by  this  court  in  specific  performance  cases.  A  distinction 
has  been  made  by  some  courts  in  the  application  of  the  rule 
in  suits  to  enjoin  the  breach  of  contracts.  The  most  nu- 
merous class  of  those  cases  have  been  suits  to  enjoin  the 
breach  of  a  contract  for  personal  services,  such  as  a  singer 
or  an  actor.    In  the  earlier  English  cases  it  was  held  that 
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as  specific  performance  could  not  be  enforced,  courts  would 
not  interfere  by  injunction  to  prevent  a  breach  of  the  con- 
tract; but  in  later  cases,  following  Lutnley  v.  Wagner, 
I  DeG.,  M.  &  G.  604,  English  courts  have  held  that  while 
specific  performance  could  not  be  decreed  in  such  cases, 
courts  would  restrain  the  parties,  by  injunction,  from  ren- 
dering services  elsewhere  during  the  existence  of  the  con- 
tract. Both  lines  of  decisions  have  their  adherents  in  the 
courts  of  this  country. 

The  lease  in  this  case  contained  the  following  clause: 
"It  is  agreed  that  upon  the  payment  of  one  dollar,  at  any 
time,  by  the  parties  of  the  second  part,  their  successors  or 
assigns,  to  the  parties  of  the  first  part,  their  successors  or 
assigns,  said  parties  of  the  second  part,  their  successors  or 
assigns,  shall  have  the  right  to  surrender  this  lease  for  can- 
cellation, after  which  all  payments  and  liabilities  thereafter 
to  accrue  under  and  by  virtue  of  its  terms  shall  cease  and 
determine  and  this  lease  becomes  absolutely  null  and  void." 
It  is  clear  that  on  account  of  such  provision  a  court  of 
equity  could  not  enforce  specific  performance  of  the  lease 
at  the  instance  of  the  lessor,  and  if  the  law  as  declared  in 
this  State  is  that  where  there  is  a  lack  of  mutuality  in  rem- 
edy courts  of  equity  will  aid  neither  of  the  parties  in  the 
enforcement  of  the  contract  but  will  leave  them  to  their 
remedy  at  law,  then  the  decree  in  this  case  is  erroneous. 

Bauer  v.  Lumaghi  Coal  Co.  209  111.  316,  was  a  suit  for 
specific  performance  of  an  agreement  to  convey  a  right  of 
way  for  a  switch  track  when  demanded  in  writing  and  upon 
the  payment  of  $300.  The  court  held  specific  performance 
could  not  be  decreed,  and  said  (p.  319)  :  "The  contract  is 
also  lacking  in  mutuality.  It  is  said  in  Beach  on  Modern 
Law  of  Contracts,  (vol.  2,  sec.  885) :  *As  a  general  rule, 
specific  performance  will  not  be  decreed  in  any  case  where 
mutuality  of  obligation  and  remedy  does  not  exist.'  And 
in  a  note  to  this  text  it  is  said:  *The  general  principle 
is,  that  where  the  contract  is  incapable  of  being  enforced 
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against  one  party,  that  party  is  equally  incapable  of  enforc- 
ing it  against  the  other.'  In  Baird  v.  LinthicunUj  i  Md. 
Ch.  345,  Chancellor  Johnson  held  'that  if  one  of  the  par- 
ties is  not  bound  or  is  not  able  to  perform  his  part  of  the 
contract  he  cannot  call  upon  the  court  to  compel  specific  per- 
formance by  the  opposite  party.'  And  in  the  subsequent 
case  of  Duvall  v.  Myers,  2  Md.  Ch.  401,  the  same  judge 
said,  in  substance,  'that  the  right  to  the  specific  execution 
of  a  contract  depends  upon  whether  the  agfreement  is  ob- 
ligatory upon  both  parties,  so  that  upon  the  application  of 
either  against  the  other  the  court  can  compel  a  specific  per- 
formance.' We  quoted  the  above  authorities  with  approval 
in  the  case  of  Tryce  v.  Dittus,  199  111.  189;  also,  see  22  Am. 
&  Eng.  Ency.  of  Law,  (ist  ed.)  p.  1019.  One  cannot  read 
the  contract  in  this  case  without  being  impressed  with  the 
fact  that  it  was  so  worded  that  if,  in  the  future,  the  coal 
business  should  prove  profitable  and  Ruppredit  or  his  as- 
signs could  gain  an  advantage  by  taking  an  easement,  then 
they  would  have  a  right  to  demand  it  and  could  compel 
Bauer  to  convey,  but  if  the  coal  business  did  not  open  up 
favorably  and  it  would  be  no  advantage  to  Rupprecht,  then 
Bauer  would  have  no  right  to  compel  a  specific  perform- 
ance and  would  be  powerless  to  force  Rupprecht  to  do  any- 
thing. It  was  therefore  lacking  in  that  element  of  mutuality 
required  under  the  decisions  above  quoted,  and  therefore 
could  not  be  specifically  enforced  in  a  court  of  equity." 

In  Lancaster  v.  Roberts,  144  111.  213,  (which  was  a  spe- 
cific performance  case,)  the  court  quoted  with  approval  from 
Fry  on  Specific  Performance:  "Whenever  *  ♦  *  the 
contract  is  incapable  of  being  enforced  against  one  party 
that  party  is  equally  incapable  of  enforcing  it  against  the 
other,  though  its  execution  in  the  latter  way  might,  in  it- 
self, be  free  from  the  difficulty  attending  its  execution  in 
the  former." 

In  Winter  v.  Trainor,  151  111.  191,  (a  specific  perform- 
ance case,)  the  court  said  (p.  195)  :    "Unless  a  contract  can 
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be  specifically  enforced  as  to  all  parties,  equity  will  not  in- 
terfere." 

Marble  Co.  v.  Ripley,  lo  Wall.  339,  was  a  suit  for  spe- 
cific performance  of  a  contract  to  furnish  the  complainant 
quantities  of  marble  at  his  mill  for  such  time  as  he  might 
desire.  The  contract  contained  a  provision  that  he  might 
abandon  it  at  any  time  on  giving  one  year's  notice.  The 
court  said  (p.  359)  :  "Another  reason  why  specific  per- 
formance should  not  be  decreed  in  this  case  is  found  in  the 
want  of  mutuality.  Such  performance  by  Ripley  could  not 
be  decreed  or  enforced  at  the  suit  of  the  marble  company, 
for  the  contract  expressly  stipulates  that  he  may  relinquish 
the  business  and  abandon  the  contract  at  any  time  on  giv- 
ing one  year's  notice.  And  it  is  a  general  principle  that 
when,  from  personal  incapacity,  the  nature  of  the  contract^ 
or  any  other  cause,  a  contract  is  incapable  of  being  enforced 
against  one  party,  that  party  is  equally  incapable  of  enforc- 
ing it  specifically  against  the  other,  though  its  execution  in 
the  latter  way  might,  in  itself,  be  free  from  the  difficulty 
attending  its  execution  in  the  former."  This  is  considered 
a  leading  case  on  the  subject  of  specific  performance  and  is 
much  cited  by  courts  and  text  writers. 

In  Karrkk  v.  Hannaman,  168  U.  S.  328,  the  court  said 
(p.  336)  :  "Especially  where,  by  the  partnership  agree- 
ment, as  in  the  case  at  bar,  the  defendant  is  to  supply  all 
or  most  of  the  capital  and  the  plaintiff  is  to  furnish  his  per- 
sonal services,  the  agreement  cismnot  be  specifically  enforced 
against  the  plaintiff  and  will  not  be  enforced  against  the  de- 
fendant." The  same  court,  in  treating  the  same  subject  in 
Express  Co.  v.  Railroad  Co.  99  U.  S.  191,  said  (p.  200)  : 
"But  we  need  not  pursue  the  subject  further,  because  there 
is  one  provision  of  the  contract  in  this  case  which  is  fatal 
to  the  relief  sought.  A  court  of  equity  never  interferes 
where  the  power  of  revocation  exists.  (Fry  on  Specific 
Performance,  64.)  The  contract  stipulated  that  after  the 
first  year  it  shall  cease  upon  the  payment  of  $20,000  and 
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interest.  This  might  be  made  immediately  upon  the  ren- 
dition of  the  decree.  The  action  of  the  court  would  thus 
become  a  nullity." 

Rust  V.  Conrad,  47  Mich.  499,  (41  Am.  Rep.  720,)  was 
a  suit  to  enforce  the  specific  performance  of  a  contract  to 
make  a  mining  lease.  By  the  terms  of  the  lease  to  be  given 
under  the  contract  the  lessee  might  terminate  it  at  any  time 
on  giving  thirty  days'  notice.  The  opinion  by  Cool^,  J., 
holds  that  as  the  continuance  of  the  lease,  if  given,  would 
depend  upon  the  will  of  the  lessees,  who  might  immediately 
elect  to  terminate  it,  the  contract  could  not  be  enforced.  In 
the  opinion  it  is  said  (p.  722)  :  "But  the  court  will  also 
refuse  to  interfere  in  any  case  where,  if  it  were  to  do  so, 
one  of  the  parties  might  nullify  its  action  through  the  ex- 
ercise of  a  discretion  which  the  contract  or  the  law  invests 
him  with.  The  refusal,  in  such  case,  does  not  depend,  of 
necessity,  upon  any  illegality,  inequality  or  unfairness,  but 
it  is  sufficiently  based  upon  the  impropriety  of  imposing  on 
the  judge  the  labor  and  on  the  public  the  expense  of  an  in- 
vestigation of  dilutes  when  the  circumstances  are  such  as 
to  preclude  any  judgment  that  may  be  rendered  from  being 
final.  No  court  can  with  reason  be  called  upon  to  do  a 
vain  thing."  The  same  rules  are  announced  in  Benedict  v. 
Lynch,  i  Johns.  Ch.  370 ;  7  Am.  Dec.  484 ;  Smith  v.  Smith, 
36  Ga.  184;  91  Am.  Dec.  761;  Buck  v.  Smith,  29  Mich. 
166;  18  Am.  Rep.  84;  Hissam  v.  Parrish,  41  West  Va. 
686;  56  Am.  St.  Rep.  892.  Many  other  cases  might  be 
cited  to  the  same  effect,  but  we  have  referred  to  enough 
decisions  of  this  and  other  courts  to  show  what  the  rule  is 
with  reference  to  mutuality  of  remedy  in  the  enforcement 
of  specific  performance  of  contracts. 

We  will  now  examine  the  authorities  in  cases  where  it 
was  sought  to  enjoin  the  breach  of  the  contract. 

Chicago  Municipal  Gas  Light  Co.  v.  Town  of  Lake,  130 
111.  42,  was  a  bill  to  enjoin  the  town  of  Lake  from  inter- 
fering with  the  gas  company  laying  pipes  in  the  street  un- 
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der  permission  of  an  ordinance  which  was  repealed  after  it 
had  been  accepted  by  the  gas  company.  It  is  unnecessary 
to  cite  authorities  to  prove  that  such  an  ordinance,  when 
accepted,  becomes  a  contract.  The  court  said  (p.  60)  : 
"The  bill  of  complaint  in  this  case,  though  not  strictly  a 
bill  for  the  specific  performance  of  a  contract,  is,  in  sub- 
stance, a  bill  of  that  kind.  In  Pomeroy's  Equity  Jurispru- 
dence (sec.  1341)  it  is  said:  *An  injunction  restraining 
the  breach  of  a  contract  is  a  negative  specific  enforcement 
of  that  contract.  The  jurisdiction  of  equity  to  grant  such 
injunction  is  substantially  coincident  with  its  jurisdiction  to 
compel  a  specific  performance.  Both  are  governed  by  the 
same  doctrine  and  rules.  It  may  be  stated  as  a  general 
proposition,  that  whenever  the  contract  is  one  of  a  class 
which  will  be  affirmatively  specifically  enforced  a  court  of 
equity  will  restrain  its  breach  by  injunction,  if  this  is  the 
only  practical  mode  of  enforcement  which  its  terms  permit.' 
The  exercise  of  the  jurisdiction  to  enforce  the  specific  per- 
formance of  a  contract  rests  in  the  sound  legal  discretion  of 
the  chancery  court,  in  view  of  the  terms  of  the  contract  and 
all  the  surrounding  circumstances." 

Bast  St.  Louis  Railway  Co.  v.  City  of  Bast  St.  Louis, 
182  111.  433,  was  a  suit  by  the  railway  company  against  the 
city  of  East  St.  Louis  to  enjoin  the  city,  its  officers,  agents 
and  employees,  from  preventing  or  interfering  with  the 
railway  company  laying  its  tracks  in  the  street.  The  rail- 
way company  claimed  the  right  to  such  use  of  the  streets 
under  an  ordinance.  The  court  held  that  the  suit  was  in 
the  nature  of  a  suit  for  specific  performance,  and  approved 
and  followed  Chicago  Municipal  Gas  Light  Co.  v.  Town  of 
Lake,  supra. 

Welty  V.  Jacobs,  171  111.  624,  was  a  suit  by  the  manager 
of  a  theatrical  troupe  to  enjoin  the  manager  of  the  theater 
from  violating  his  contract  with  the  manager  of  the  troupe 
to  furnish  a  theater  for  performances  for  a  certain  period 
of  time.     The  bill  alleged  that  the  damages  to  the  com- 
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plainant  could  not  be  actually  or  approximately  determined 
and  that  the  defendant  was  financially  irresponsible.  The 
court  said  (pp.  629,  630)  :  "Strictly  speaking,  the  bill  was 
not  one  for  specific  performance,  but  for  injunction,  only. 
It  is  clear  from  its  allegations  and  from  the  authorities 
bearing  upon  the  question,  that  specific  performance  of  the 
contract  could  not  be  decreed.  It  is  not,  and  cannot  be, 
contended  that  appellant  could  have  been  compelled,  by  any 
writ  the  court  could  have  issued,  to  occupy  the  theater  with 
his  company  of  actors  and  give  the  performances  contracted 
for,  any  more  than  a  public  singer  or  spes^er  can  be  com- 
pelled specifically  to  perform  his  contract  to  sing  or  speak. 
Negative  covenants  not  to  sing  or  perform  elsewhere  at  a 
certain  time  than  a  designated  place  have  been  enforced  by 
the  injunctive  process,  but  further  than  this  such  contracts 
have  not  been  specifically  enforced  by  the  courts,  by  injunc- 
tion or  otherwise.  (Lumley  v.  Wagner^  i  DeG.,  M.  &  G. 
604;  Daly  V.  Smith,  38  N.  Y.  Sup.  158.)  In  Lumley  v. 
Wagner  there  was  an  express  covenant  not  to  sing  else- 
where than  at  the  complainant's  theater,  and  the  injunction 
was  placed  on  that  ground.  *  *  *  Before  a  contract  will 
be  specifically  enforced  there  must  be  mutuality  in  the  con- 
tract, so  that  it  may  be  enforced  by  either,  and  as  this 
contract  was  of  such  a  nature  that  it  could  not  have  been 
specifically  enforced  by  appellee  Jacobs,  it  should  not  be  so 
,  enforced  by  appellant." 

Cleveland  v.  Martin,  218  111.  73,  was  a  bill  to  enjoin 
the  defendant  from  doing  certain  acts  alleged  to  be  in  vio- 
lation of  his  contract  with  complainant.  The  court  again 
quoted  from  Pomeroy  the  §ame  section  quoted  in  Chicago 
Municipal  Gas  Light  Co.  v.  Town  of  Lake,  supra,  and,  ap- 
plying the  same  rules,  denied  the  relief  prayed. 

The  most  recent  case  in  this  court  upon  this  subject  is 
Watford  Oil  and  Ga^  Co,  v.  Shipman,  233  111.  9.  In  that 
case  Nancy  E.  Shipman,  owner  of  the  undivided  one-tenth 
of  certain  real  estate,  executed  an  oil  lease  for  the  whole 


Digitized  by  VjOOQ IC 


Dm.  'W.]  Ulrey  *v.  Keith.  297 

of  the  premises.    The  lease  appears  to  have  been  in  the  same 
form  as  the  one  here  involved  and  contained  the  same 
surrender  clause.     By  successive  assignments  the  leasehold 
passed  to  the  Watford  Oil  and  Gas  Company.     The  bill 
averred  that  while  it  was  in  full  force  and  effect  Nancy  E. 
Shipman  and  her  co-tenants  made  a  similar  lease  to  another 
party  and  were  attempting  to  defeat  arid  destroy  the  rights 
of  the  Watford  Oil  and  Gas  Company,  and  prayed  an  in- 
junction and  for  a  division  and  partition  of  the  premises 
between  Nancy  E.  Shipman  and  her  co-tenants,  and  that 
the  Watford  Oil  and  Gas  Company  be  decreed  to  have 
the  right  to  go  upon  the  portion  of  the  premises  set  off  to 
Nancy  E.  Shipman  and  develop  the  same  for  oil  and  gas. 
This  court  denied  the  relief  prayed,  upon  two  grounds: 
First,  that  the  lease  gave  the  lessee  no  interest  in  the  prem- 
ises that  entitled  it  to  a  partition;   and  second,  because  of 
the  surrender  clause  of  the  lease.     Upon  this  subject  the 
court  said  (p.  13) :    "Aside  from  the  imperfection  in  the 
title  of  appellant  above  pointed  out,  there  is  another  reason 
why  a  court  of  equity  will  refuse  appellant  the  relief  sought. 
The  lease  in  question  contains  the  following  clause :    'It  is 
expressly  agreed  that  upon  the  payment  of  one  dollar  by 
the  parties  of  the  second  part,  their  successors  or  assigns, 
to  the  party  of  the  first  part,  their  heirs  or  assigns,  they 
shall  have  the  right  to  surrender  this  lease  for  cancellation, 
after  which  all  pa)mients  and  liabilities  thereafter  to  accrue 
under  and  by  virtue  of  its  terms  shall  cease  and  determine 
and  this  lease  absolutely  become  null  and  void.'    Under  this 
clause  appellant  may  surrender  the  lease  for  cancellation  at 
any  time  and  thereby  relieve  itself  from  all  future  liability 
under  it.     The  option  of  appellant  to  terminate  the  lease 
at  any  time  upon  payment  of  one  dollar  deprives  appellant 
of  the  right  to  specific  performance,  directly  or  indirectly, 
until  it  has  performed  the  contract  or  placed  itself  in  such 
position  that  it  may  be  compelled  to  perform  the  contract 
on  its  part.     If  the  relief  here  sought  should  be  granted, 
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appellant,  under  the  cancellation  clause  of  the  lease,  may 
nullify  the  decree  by  exercising  its  option  not  to  proceed 
further.  A  court  of  equity  will  not  do  a  vain  and  useless 
thing  by  rendering  a  decree  settling  the  rights  of  parties 
which  one  of  them  may  set  aside  at  his  will,"  (citing  cases.) 
Appellees  contend  that  the  court  having  denied  the  relief 
sought  in  that  case  upon  the  ground  that  the  lease  gave  the 
lessees  no  interest  that  entitled  them  to  ask  for  partition,  the 
surrender  clause  was  a  mere  incident  and  not  essential  or 
necessarily  involved  in  the  case.  They  further  contend  that 
the  surrender  clause  of  the  lease  was  directly  involved  in 
Poe  V.  Ulrey,  233  111.  56,  and  that  the  decision  in  that  case 
sustains  appellees'  right  to  the  injunction  notwithstanding 
the  surrender  clause  in  the  lease.  We  do  not  so  understand 
this  decision.  The  whole  lease  was  before  the  court  in  the 
Watford  Oil  and  Gas  Company  case  and  the  determination 
of  the  rights  of  the  parties  thereunder  involved  all  that  was 
passed  upon  by  the  court  in  the  opinion  delivered,  and  while 
that  case  decided  the  very  question  here  involved,  it  applied 
rules  and  principles  of  law  announced  and  sustained  in  many 
previous  decisions  of  the  court.  In  Poe  v.  Ulrey,  supra, 
the  suit  was  instituted  by  the  lessor  to  set  aside  the  lease. 
One  of  the  grounds  upon  which  it  was  claimed  the  lease 
was  invalid  was,  that  there  was  a  want  of  mutuality  be- 
tween the  parties  because  the  lease  contained  a  surrender 
clause  by  which  appellee  might  terminate  it  upon  the  pay- 
ment of  one  dollar.  We  held  the  surrender  clause  did  not 
invalidate  the  lease ;  that  while  the  lessee  had  the  option  to 
surrender  it,  the  lessor  could  not  compel  a  surrender.  The 
question  of  the  lessee's  right  to  enjoin  a  breach  of  the  con- 
tract by  the  lessor  was  not  involved  in  that  case.  We  ad- 
here to  the  law  as  laid  down  in  Poe  v.  Ulrey,  supra,  but  it 
does  not  follow  that  to  hold  the  lease  a  valid  contract  nec- 
essarily implies  or  carries  with  it  the  right  to  enjoin  the 
lessors  from  violating  it.  As  to  very  many  valid  contracts 
equity  will  not  interfere  to  enforce  their  performance  or  to 
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prevent  their  violation.  It  should  be  borne  in  mind,  also, 
that  there  is  a  distinction,  in  equity,  between  a  mutuality  in 
the  obligation  of  contracts  and  a  mutuality  of  remedy  under 
them.  As  stated  by  Cooley,  J.,  in  Rtist  v.  Conrady  supra: 
"Denying  specific  performance  does  not  deny  the  legality  or 
obligation  of  the  contract ;  it  denies  merely  that  the  case  is 
one  of  equitable  cogpiizance."  We  might  cite  many  other 
cases  from  courts  of  last  resort  supporting  the  views  of  this 
court  upon  the  question  here  involved.  There  are  also  cases 
holding  a  different  view.  But  however  that  may  be,  the 
question  is  so  thoroughly  settled,  and  by  such  a  uniform 
line  of  decisions  in  this  State,  that  we  would  not  fed  at  lib- 
erty to  adopt  a  contrary  view  if  we  felt  disposed  so  to  do. 
In  Watford  Oil  and  Gas  Co.  v.  Shipman,  supra,  it  was 
pointed  out  that  cases  of  the  character  there  involved  were 
distinguishable  from  the  cases  holding  that  option  contracts 
for  the  sale  of  real  estate  may  be  enforced  by  the  party 
holding  the  option,  who,  within  the  time  specified,  elects  to 
make  the  purchase  and  pays  or  tenders  the  purchase  price. 

Counsel  have  also  in  their  brief  contended  that  because 
of  the  character  of  the  question  here,  involving,  it  is  said,' 
a  new  line  in  the  development  of  the  resources  of  our  State, 
and  because  of  what  is  claimed  to  be  the  more  modem  tend- 
ency of  the  courts  to  adopt  an  opposite  view,  we  should  de- 
part from  the  rules  announced  in  the  previous  decisions  of 
this  court.  We  do  not  regard  the  circumstances  and  condi- 
tions surrounding  and  entering  into  this  case  as  sufficient  to 
justify  us  in  departing  from  a  rule  of  law  so  firmly  settled 
and  so  long  adhered  to  in  this  State. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded  to  that  court,  with  directions  to  dismiss  the  bill. 
Reversed  and  remanded,  with  directions. 
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Mary  Sings  et  al.  Plaintiffs  in  Error,  vs.  The  City  o? 
JouET,  Defendant  in  Error. 

Opinion  filed  December  15,  ipo8, 

1.  Nuisance — power  to  declare  nuisance  need  not  be  exercised 
by  a  general  ordinance.  A  city,  under  the  exercise  of  its  police 
power,  may,  in  case  of  an  emergency,  pass  an  ordinance  declaring 
a  particular  house  which  is  impregnated  with  small-pox  germs  to 
be  a  nuisance,  and  it  is  not  essential  that  such  power  be  exercised 
by  an  ordinance  purporting  to  be  general  in  character. 

2.  Same — city  may  declare  building  to  be  a  nuisance  if  it  is  in 
fact  so.  While  the  power  of  a  city  to  declare  what  shall  be  a  nui- 
sance is  not  arbitrary,  yet  if  a  building  which  is  not  in  itself  a 
nuisance  has,  by  reason  of  its  locality,  surroundings  or  the  manner 
in  which  it  is  conducted  or  managed,  become  a  nuisance  in  fact, 
the  city  has  power  to  declare  it  to  be  a  nuisance. 

3.  Same — a  building  may  be  declared  to  be  a  nuisance  before  a 
hearing  in  court  is  had.  In  the  exercise  of  its  police  power  a  city 
may  by  ordinance  declare  a  building  to  be  a  nuisance  and  order  its 
destruction  before  any  hearing  is  had  in  court  to  determine  whether 
the  building  was,  in  fact,  a  nuisance. 

4.  Same — city's  determination  that  a  building  is  a  nuisance  is 
not  conclusive.  The  determination  of  a  city  council  that  a  certain 
building  is  a  nuisance  is  not  conclusive  of  that  question,  and  if  the 
building  is  destroyed  by  the  city  the  owner  is  entitled  to  have  the 
question  of  nuisance  adjudicated  in  a  subsequent  action  against 
the  city  for  damages. 

5.  Sam^ — power  of  a  city  to  destroy  building  declared  to  be  a 
nuisance.  A  city  is  not  authorized  to  destroy  a  building  declared 
by  ordinance  to  be  a  nuisance  because  of  its  being  impregnated 
with  small-pox  germs,  unless  the  building  is  so  located  and  in  such 
condition  that  the  danger  to  public  health  therefrom  cannot  be  ob- 
viated by  the  use  of  measures  less  drastic  than  destruction. 

6.  Same — city  cannot  escape  liability  for  destroying  a  building 
by  claiming  act  to  be  ultra  vires.  The  declaring  and  abating  of  a 
nuisance  is  within  the  scope  of  the  power  conferred  upon  a  city, 
and  if  the  city  council,  in  the  exercise  of  such  power,  destroys  or 
authorizes  the  destruction  of  a  building  which  is  not,  in  fact,  a 
nuisance,  the  city  is  liable  for  the  damages  sustained  by  the  owner, 
and  the  doctrine  of  ultra  vires  affords  no  defense. 

Writ  oi^  Error  to  the  Circuit  Court  of  Will  county; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 
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On  July  II,  1906,  Mary  Sings,  Edith  G.  Evans,  Amer- 
ica Miller,  Alcyone  Lewis,  Arvilla  A.  Withrow  and  Wil- 
liam Bissell,  plaintiffs  in  error,  brought  an  action  in  the 
circuit  court  of  Will  county  against  the  city  of  Joliet,  de- 
fendant in  error,  for  damages  for  the  destruction  by  de- 
fendant in  error  of  an  apartment  house  and  its  contents 
owned  by  plaintiff^  in  error  in  said  city. 

The  declaration  contains  four  counts.  The  first  two 
will  not  be  set  out  for  a  reason  which  appears  from  the 
opinion  which  follows.  The  third  count  alleges  that  on 
July  II,  1901,  the  plaintiffs  in  error  were  the  owners  and  in 
possession  of  a  certain  lot  located  in  the  city  of  Joliet  and 
a  two-story  frame  building,  with  appurtenances  thereto,  lo- 
cated thereon;  that  at  the  time  aforesaid,  and  for  a  long 
time  prior  thereto,  they  had  occupied  the  said  frame  build- 
ing as  a  home  and  for  tenement  purposes ;  that  defendant 
in  error  at  said  time,  acting  by  means  of  the  common  coun- 
cil, contriving  unlawfully  to  injure  the  plaintiffs  in  error 
in  their  possession,  use,  occupation  and  enjoyment  of  said 
premises,  on  July  8,  1901,  passed  and  enacted  a  certain  ordi- 
nance, which,  with  the  title  thereof,  is  in  words  and  figures 
following: 

"An  ordinance  to  condemn  as  a  nuisance  the  wooden 
building  known  as  the  Bissell  House,  situate  on  lot  i,  in 
block  6,  in  that  part  of  the  city  known  as  East  Joliet,  and 
to  authorize  and  direct  the  destruction  of  the  same  and  its 
contents. 

"Be  it  ordained  by  the  city  council: 

"Sec.  I.  That  whereas  a  certain  building  known  as  the 
Bissell  House,  situate  on  lot  i,  in  block  6,  of  that  part  of 
the  city  of  Joliet  known  as  East  Joliet,  in  the  city  of  Jo- 
liet, county  of  Will  and  State  of  Illinois,  for  some  time 
past  has  been,  and  still  is,  occupied  by  a  large  number  of 
persons,  all  of  whom  are  more  or  less  exposed  to,  infected 
by  and  suffering  with  the  dread  contagious  and  infectious 
disease  known  as  small-pox ;  and  whereas,  the  said  Bissell 
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House  is  now  thoroughly  impregnated  with  the  germs  of 
said  disease;  and  whereas,  the  said  Bissell  House  is,  by 
reason  of  its  old  age,  present  state  of  deterioration  and 
otherwise  in  such  condition  that  it  cannot  be  successfully 
disinfected  so  as  to  wholly  destroy  the  said  germs,  in  con- 
sequence of  which  it  is  extremely  dangerous  and  detri- 
mental to  the  healtli  of  the  citizens  and  residents  of  the 
said  city  of  Joliet,  and  that  necessity  exists  for  pr<xnpt 
action  to  prevent  the  spread  of  such  contagious  disease; 
therefore,  and  by  reason  of  all  of  which,  the  said  Bissell 
House  is  hereby  declared  to  be  a  public  nuisance  and  con- 
demned to  destruction  as  such,  as  hereinafter  provided. 

"Sec.  2.  It  shall  be  the  duty  of  the  health  commissioner 
of  said  city  to  remove  all  occupants  of  said  Bissell  House 
to  the  pest  house,  or  some  other  place  temporarily  to  be 
used  as  a  place  of  isolation,  within  three  days  after  the 
adoption  and  going  into  effect  of  this  ordinance. 

"Sec.  3.  That  after  the  removal  of  the  said  occupants, 
as  aforesaid,  the  superintendent  of  streets,  health  commis- 
sioner and  fire  marshal  of  said  city  shall  tear  down,  or  cause 
to  be  torn  down,  the  said  Bissell  House.  They  shall,  more- 
over, wholly  destroy,  by  fire,  all  of  the  debris  and  contents 
of  said  Bissell  House  impregnated  or  exposed  to  impregna- 
tion with  the  germs  of  said  disease  and  not  capable  of  a 
thorough  and  successful  disinfection." 
— that  defendant  in  error,  by  virtue  of  said  ordinance,  de- 
clared said  premises,  the  building  and  houses  thereon,  by 
reason  of  infecflous  diseases  therein,  to-wit,  small-pox,  to 
be  a  public  nuisance,  without  any  authoritative  investiga- 
tion beforehand  or  the  finding  of  any  jury  that  the  same 
was  so  infected  as  to  be  inimical  or  a  menace  to  the  wd- 
fare  of  the  public,  and  when  the  same  was  not  then  and 
there  incapable  of  disinfection  and  was  not  a  nuisance  or 
menace  to  the  public ;  that  defendant  in  error,  without  no- 
tice to  plaintiffs  in  error,  or  compensation  paid  to  them,  or 
any  finding  or  award  of  damages  to  plaintiffs  in  error,  or 
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any  offer  by  said  city  to  re-imburse  them,  proceeded  to  and 
did  condemn  said  buildings  to  be  destroyed,  etc. ;  that  de- 
fendant in  error,  acting  by  its  servants  and  officers  and  by 
virtue  of  the  authority  of  said  ordinance,  entered  upon  said 
premises  without  leave  or  license  and  against  the  will  of 
plaintiffs  in  error,  and  without  compensation  to  them,  and 
destroyed  the  said  building  and  its  appurtenances  with  fire, 
to  the  damage  of  plaintiffs. 

The  fourth  count,  in  addition  to  the  allegations  of  the 
third  count,  alleges  the  value  of  the  annual  rental  on  the 
building  to  be  $600 ;  that  it  was  lawf tdly  erected  and  main- 
tained for  dwelling  and  tenement  house  purposes  and  was 
not  a  nuisance  nor  dangerous  to  the  public  health ;  that  it 
was  unnecessarily  and  arbitrarily  condemned  and  destroyed 
by  the  city  under  said  ordinance,  without  notice  to  plain- 
tiffs and  without  legal  proceedings  first  being  had  or  ccMn- 
pensation  being  paid  to  them,  as  required  by  law  and  the 
constitution;  that  the  said  city,  by  eminent  domain  or  some 
other  proceeding,  should  have  had  the  protection  of  some 
court  or  its  order  before  taking  and  destroying  such  prop- 
erty, and  that  it  was  the  duty  of  said  city  not  to  utterly 
destroy  said  property,  but  to  undertake  to,  and  to,  fumigate 
and  disinfect  the  same,  and  save  and  keep  from  destruction 
so  much  thereof  as  might  be  of  value  or  use  in  the  con- 
struction of  another  building.  The  ad  damnum  was  placed 
at  $5000. 

To  the  declaration  defendant  in  error  filed  a  demurrer, 
which  was  sustained  by  the  court  on  January  10,  1908. 
Plaintiffs  in  error  elected  to  stand  by  their  declaration,  and 
judgment  was  entered  against  them  for  costs  and  the  suit 
dismissed.  To  review  the  judgment  of  the  circuit  court  the 
plaintiffs  in  error  have  sued  out  a  writ  of  error  from  this 
court,  and  it  is  contended  by  them  that  the  court  erred  in 
sustaining  the  demurrer  and  in  entering  judgment  against 
them. 
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Arthur  B.  Cowing,  (E.  C.  Haul,,  of  counsel,)  for 
plaintiffs  in  error : 

The  police  power  is  subject  to  the  paramount  authority 
of  the  State  and  Federal  constitutions.  The  exercise  must 
be  appropriate  and  not  improperly  interfere  with  personal 
liberty,  invade  private  right  nor  deprive  the  citizen  of  law- 
ful property.  111.  Const,  art.  2,  sees,  i,  2,  13;  U.  S-  Const 
art.  7,  sec.  5 ;  Railroad  Co.  v.  Jacksonville,  67  111.  40;  Lake 
View  v.  Cemetery  Co.  70  id.  191 ;  Chicago  v.  O'Brien,  11 1 
id.  536;  Ritchie  v.  People,  155  id.  98;  Ruhstrat  v.  People, 
185  id.  142;  People  v.  Steele,  231  id.  345;  In  re  Jacobs, 
98  N.  Y.  98;  In  re  Cheesebrough,  78  id.  232;  Cooley's 
Const.  Lim.  (6th  ed.)  606,  607. 

The  powers  of  the  city  in  relation  to  nuisances  and  the 
public  health,  so  far  as  applicable  here,  are  prescribed  by 
clauses  75,  78  and  84  of  section  62,  article  S,  of  the  City 
and  Village  act. 

The  plaintiffs'  building  in  this  case,  lawfully  erected, 
and  maintained  in  disobedience  of  no  existing  general  law 
or  ordinance  relating  to  nuisances  or  otherwise,  was  by  spe- 
cial enactment  or  resolution  of  the  council,  avowedly  to 
protect  the  public  health,  declared  to  be  a  nuisance,  con- 
demned to  destruction  and  destroyed,  unnecessarily  and  arbi- 
trarily, and  the  plaintiffs  thereby  suffered  an  unreasonable 
exaction  and  sacrifice  above  and  beyond  anything  the  law 
contemplates  the  citizen  should  bear  or  sustain  as  a  member 
of  the  public.  They  were  thus  not  only  deprived  of  prop- 
erty without  due  process  of  law,  but  it  was  taken  for  pub- 
lic use  without  compensation,  in  violation  of  constitutional 
guaranties.  State  and  Federal.  111.  Const,  art.  2,  sees,  i,  2, 
13;  U.  S.  Const,  art.  7,  sec.  5;  Neznns  v.  Peoria,  41  111. 
502 ;  Lake  View  v.  Cemetery  Co.  70  id.  197 ;  Chicago  v. 
O'Brien,  iii  id.  537;  Hutton  v.  Camden,  39  N.  J.  L.  122; 
5*^  Paul  v.  Giiailan,  36  Minn.  298;  Miller  v.  Norton,  152 
Mass.  540;  People  v.  Board  of  Healthy  140  N,  Y.  i. 
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Private  property  is  taken  for  a  public  use  when  it  is  sac- 
rificed to  that  use.  Wynehamer  v.  People,  13  N.  Y.  383; 
Nevins  v.  Peoria,  41  111.  502;  Chicago  v.  O'Brien,  11 1  id. 
537;  Pumpelly  v.  Canal  Co.  80  U.  S.  177. 

The  fact  of  nuisance  not  being  absolutely  certain,  the 
city  should  have  the  protection  of  a  judgment  or  order  of 
court  for  what  it  does.  The  question  of  nuisance  should 
have  been  ascertained  and  settled  judicially,  i  Dillon  on 
Mun.  Corp.  (4th  ed.)  sec.  379;  Teass  v.  St  Albans,  38 
W.  Va.  I ;  People  v.  Board  of  Health,  140  N.  Y.  i ;  Devr 
ver  v.  Mullen,  7  Colo.  345. 

The  mere  declaration  of  the  local  authorities  that  a 
structure  or  thing  shall  be  a  nuisance  is  not  conclusive. 
They  cannot  condemn  arbitrarily  and  destroy  property  law- 
fully erected  nor  anything  erected  by  lawful  authority ;  and 
where  the  power  to  declare  what  shall  be  a  nuisance  has 
been  expressly  conferred,  such  power  is  inoperative  unless 
the  thing  condemned  is  in  reality  a  nuisance  or  was  created 
or  erected  in  violation  of  the  ordinance  or  in  defiance  of  it. 
2  Wood  on  Nuisances,  (3d  ed.)  sec.  744;  i  Dillon  on  Mun. 
Corp.  (4th  ed.)  sec.  374;  2  Beach  on  Public  Corp.  sec. 
1033;  Cooley  on  Torts,  (2d  ed.)  48,  51;  Laugel  v.  Bush- 
nell,  197  111.  20;  Lake  Viezv  v.  Letz,  44  id.  81;  Chicago 
V.  LaHin,  49  id.  172;  Railroad  Co.  v.  Joliet,  79  id.  44; 
Yates  V.  Milwaukee,  77  U.  S.  497;  Denver  v.  Mullen,  7 
Colo.  345 ;  People  v.  Board  of  Health,  140  N.  Y.  i ;  Bv- 
erett  v.  Council  Bluffs,  46  Iowa,  66;  Miller  v.  Horton,  152 
Mass.  540. 

When  the  nuisance  is  not  in  the  building  itself  but  in 
the  use  to  which  it  is  put,  the  former  cannot  be  declared  a 
nuisance  and  destroyed.  The  cause  of  offense,  only,  must 
be  abated.  Nazworthy  v.  Sullivan,  55  111.  App.  48 ;  Chi- 
cago V.  Stock  Yards,  164  111.  224;  Dupree  v.  Brunswick, 
82  Ga.  727;  Bank  v.  Sarlls,  129  Ind  301;   Evansville  v. 
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Miller,  146  id.  613;    i  Dillon  on  Mun.  Corp.  (4th  ed.) 
sec.  378. 

While  at  common  law^  anything  injurious  to  public 
health  may  be  deemed  a  nuisance  per  se,  the  rule  has  never 
been  held  to  warrant  the  summary  destruction  of  valuable 
private  property  used  for  human  habitation  or  capable  of 
being  fitted  therefor,  on  account  of  infection  by  contagion 
among  the  inmates.  Only  when  the  building  was  entirely 
unfit  for  occupancy  and  incapable  of  being  made  suitable 
for  that  or  other  purpose  has  its  destruction,  on  account  of 
disease  or  otherwise,  been  justified;  and  in  all  such  cases 
due  notice,  or  its  equivalent,  was  given  to  the  owner,  or  a 
hearing  afterward,  where  the  exigencies  were  such  as  pre- 
cluded notice  beforehand.  Health  Department  v.  Dassori, 
21  App.  Div.  (N.  Y.)  348;  Harvey  v.  Dewoody,  18  Ark. 
252 ;  Lawton  v.  Selma,  43  Ala.  398 ;  Meeker  v.  VanRens- 
selaer,  15  Wend.  397. 

When  the  fact  of  nuisance  is  clear,  the  city,  if  it  exer- 
cise the  power  in  an  excessive,  unnecessary  or  unreasonable 
manner,  will  be  liable.  The  power  must  be  so  used  as  to 
cause  the  least  possible  injury  to  private  right.  Under  no 
circumstances,  ordinarily,  will  destruction  of  useful  ma- 
terials comprising  the  structure  be  justified.  2  Wood  on 
Nuisances,  (3d  ed.)  sees.  740,  741 ;  i  Dillon  on  Mun.  Corp. 
(4th  ed.)  sees.  378,  379;  Larson  v.  Furlong,  50  Wis.  681 ; 
Mark  V.  Bridge  Co.  103  N.  Y.  26;  Brightman  v.  Bristol, 
65  Me.  426;  Atlanta  v.  Dooley,  74  Ga.  702;  Shepard  v. 
People,  40  Mich.  487 ;  State  v.  Newark,  34  N.  J.  L.  264. 

If  property  is  destroyed  in  order  to  abate  an  alleged 
nuisance,  in  pursuance  of  an  ordinance,  the  corporation  will 
be  held  to  the  same  accountability  as  an  individual,  if,  as 
a  matter  of  fact,  the  thing  abated  was  not  a  nuisance,  i  Am. 
&  Eng.  Ency.  of  Law,  (2d  ed.)  95,  note  3;  2  Wood  on 
Nuisances,  (3d  ed.)  sec.  740;  Yates  v.  Milwaukee,  jy  U.  S. 
497;  Clark  V.  Syracuse,  13  Barb.  32;  Orlando  v.  Pragg, 
31  Fla.  Ill;  Cole  v.  Kegler,  64  Iowa,  59. 
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Robert  W.  Martin,  City  Attorney,  (T.  F.  Donovan, 
of  counsel,)  for  defendant  in  error: 

The  act  of  the  city  council  was  not  in  contravention  of 
any  Federal  or  State  constitutional  provision.  Frazer  v. 
Chicago,  1 86  111.  486;  Sedgwick  on  Const.  Law,  435; 
Carthage  v.  Frederick,  122  N.  Y.  268;  i  Dillon  on  Mun. 
Corp.  sec.  212;  Thorp  v.  Rutland,  27  Vt  140;  Gundling 
V.  Chicago,  176  111.  340;  Chicago  v.  Gunning  System,  214 
id.  628. 

City  councils  in  cities  and  boards  of  trustees  in  villages 
shall  have  power  to  declare  what  shall  be  a  nuisance  and  to 
abate  the  same,  and  to  do  all  acts  and  make  all  regulations 
which  may  be  necessary  or  expedient  for  the  promotion  of 
health  or  the  suppression  of  disease.  Kurd's  Stat.  chap.  24, 
art.  5,  sees.  75,  78. 

In  cases  depending  upon  a  variety  of  circumstances,  re- 
quiring judgment  and  discretion  on  the  part  of  the  city  au- 
thorities in  exercising  their  legislative  functions,  under  the 
general  delegation  of  power,  to  define  and  declare  what 
shall  be  nuisances,  their  action  under  such  circumstances  is 
conclusive  on  the  question.  Railroad  Co.  v.  Lake  View, 
105  111.  207;  King  V.  Davenport,  98  id.  305;  Harmison  v. 
Lewiston,  153  id.  213;  Laugel  v.  Bushnell,  197  id.  20. 

The  suppression  of  disease  is  a  governmental  function 
of  the  municipality  as  distinguished  from  a  corporate  or  pri- 
vate duty.  Frazer  v.  Chicago,  186  III.  486;  Tollefson  v. 
Ottawa,  228  id.  134;  Evans  v.  Kankakee,  231  id.  223. 

The  acts  of  city  officers  in  enforcing  regulations  which 
embrace  laws  and  ordinances  pertaining  to  the  comfort, 
safety,  health,  convenience,  etc.,  of  the  public  are  police  reg- 
ulations made  in  the  interest  of  the  public,  for  which  acts 
the  city  is  not  liable.  Evans  v.  Kankakee,  231  111.  223 ;  Chi- 
cago  v.  Williams,  182  id.  135;  Maximilian  v.  New  York, 
62  N.  Y.  160;  Dillon  on  Mun.  Corp.  (3d  ed.)  sees.  978,  979. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  court  : 

We  regard  the  first  and  second  counts  as  fatally  de- 
fective. It  is  unnecessary  to  discuss  them  in  view  of  our 
conclusions  as  to  the  sufficiency  of  the  remaining  counts. 
In  what  is  hereinafter  said  regarding  the  narr.,  reference  is 
had  only  to  the  third  and  fourth  counts. 

Section  2  of  article  2  of  the  constitution  of  the  State 
provides  that  no  person  shall  be  deprived  of  property  with- 
out due  process  of  law.  Plaintiffs  in  error  insist  that  when 
that  clause  is  given  proper  meaning  it  appears  therefrom 
that  the  city  was  without  lawful  authority  to  pass  the  ordi- 
nance made  a  part  of  the  declaration  and  to  do  the  acts 
charged  by  that  pleading. 

The  75th  section  of  paragraph  62,  chapter  24,  Kurd's 
Revised  Statutes  of  1907,  provides  that  the  city  council  shall 
have  power  "to  declare  what  shall  be  a  nuisance  and  to  abate 
the  same ;  and  to  impose  fines  upon  parties  who  may  create, 
continue  or  suffer  nuisances  to  exist."  By  the  78th  para- 
graph of  the  same  section  the  council  is  authorized  to  do 
all  acts  and  make  all  regulations  necessary  or  expedient  for 
the  promotion  of  health  or  the  suppression  of  disease.  The 
position  of  the  city  is,  that  it  had  authority  to  do  every- 
thing charged  against  it  by  the  declaration  under  and  by 
virtue  of  these  two  sections  and  under  and  by  virtue  of  its 
general  police  power. 

Plaintiffs  in  error  first  object  that  the  city  was  without 
power  to  pass  an  ordinance  which  had  application  only  to 
the  property  involved  in  this  suit ;  that  the  power  given  to 
declare  a  nuisance  must  be  exercised  by  an  ordinance  gen- 
eral in  its  character,  operating  uniformly,  upon  all  persons 
and  upon  all  property  of  the  same  character  within  the  city. 
While  the  precise  steps  necessary  to  be  taken  by  the  city  in 
declaring  a  thing  to  be  a  nuisance  have  never  been  pointed 
out  by  this  court,  we  are  of  opinion  that  the  city,  in  the 
exercise  of  its  police  power,  if  the  emergency  existed,  as  it 
appears  to  have  existed  from  the  recitals  of  the  ordinance. 
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had  the  power  to  declare  the  existence  of  the  nuisance  by 
the  ordinance  which  it  passed,  provided  the  location  and 
condition  of  the  building  were  such  that  the  method  or- 
dained was  the  only  one  which  could  in  reason  be  used  that 
would  be  effective  in  preventing  the  spread  of  the  disease. 
Many  cases  can  readily  be  imagined  in  which  the  city  must 
proceed  in  a  manner  exceedingly  summary,  both  to  declare 
and  to  abate  a  nuisance,  and  in  such  case  the  passage  of  an 
ordinance  such  as  that  here  involved  would  seem  to  be  a 
declaration  sufficiently  formal. 

It  is  then  said  that  the  power  of  the  city  to  declare 
what  shall  be  a  nuisance  is  not  an  arbitrary  one.  To  that 
proposition  there  can  be  no  dissent.  In  the  case  of  Laugel 
V.  City  of  Bushnell,  197  111.  20,  it  is  said  (p.  26)  :  "Nui- 
sances may  thus  be  classified :  First,  those  which  in  their 
nature  are  nuisances  per  se  or  are  so  denounced  by  the 
common  law  or  by  statute ;  second,  those  which  in  their  na- 
ture are  not  nuisances  but  may  become  so  by  reason  of  their 
locality,  surroundings  or  the  manner  in  which  they  may  be 
conducted,  managed,  etc.;  third,  those  which  in  their  na- 
ture may  be  nuisances  but  as  to  which  there  may  be  honest 
differences  of  opinion  in  impartial  minds."  It  is  apparent 
that  if  the  building  in  this  case  was  a  nuisance  it  fell  within 
the  second  classification,  and  the  city  had  the  power  to  de- 
clare it  to  be  a  nuisance  if  it  was  in  fact  so.  If  the  con- 
ditions recited  in  the  ordinance  existed  and  if  the  building 
was  so  located  as  that  persons  in  the  city  could  not  by  the 
city  authorities,  in  the  exercise  of  reasonable  precaution,  be 
excluded  from  the  building  or  prevented  from  approaching 
so  near  thereunto  as  to  be  in  danger  of  contagion  there- 
from, it  would  appear  that  the  building  was,  in  fact,  a  nui- 
sance and  that  it  might  lawfully  be  abated. 

It  is  next  insisted  that  before  the  property  was  actually 
destroyed  the  owners  thereof  were  entitled  to  have  a  day 
in  court,  where  the  question  whether  the  property  was,  in 
fact,  a  nuisance  might  be  adjudicated  before  the  building 
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was  destroyed.  In  the  exercise  of  the  police  power  the  com- 
mand "so  use  your  own  property  as  not  to  injure  others," 
and  the  maxim  "the  safety  of  the  people  is  the  supreme 
law,"  are  to  be  observed  and  given  effect.  {City  of  Chicago 
V.  Gunning  System,  214  111.  628.)  If  in  every  emergency 
the  owner  of  the  property  the  destruction  of  which  is  deemed 
necessary  must  be  given  a  hearing,  the  exercise  of  the  police 
power  would  in  many  instances  be  so  delayed  that  serious 
injury  to  public  health  and  other  public  interests  would  re- 
sult. In  King  v.  Davenport,  98  111.  305,  in  considering  a 
like  question,  the  following  language  was  quoted  with  ap- 
proval (p.  313) :  "In  the  exercise  of  this  [police]  power 
the  legislature  may  not  only  provide  that  certain  kinds  of 
property  (either  absolutely  or  when  held  in  such  a  manner 
or  under  such  circumstances  as  to  be  injurious,  dangerous 
or  noxious,)  may  be  seized  and  confiscated  upon  legal  pro- 
cess after  notice  and  hearing,  but  may  also,  when  necessary 
to  insure  the  public  safety,  authorize  them  to  be  summarily 
destroyed  by  the  municipal  authorities  without  previous  no- 
tice to  the  owner,  as  in  the  familiar  cases  of  pulling  down 
buildings  to  prevent  the  spreading  of  a  conflagration  or  the 
impending  fall  of  the  buildings  themselves,  throwing  over- 
board decaying  or  infected  food,  or  abating  other  nuisances 
dangerous  to  health." 

Plaintiffs  in  error  next  argue  that  even  if  the  city  had 
the  power  to  pass  the  ordinance  and  to  proceed  in  the  sum- 
mary manner  in  which  it  did,  they  are  entitled  to  maintain 
this  suit  and  test  the  question  whether  or  not  the  property 
was,  in  fact,  a  nuisance.  To  this  the  city  first  replies  that 
the  declaration  of  the  council  that  the  building  was  a  nui- 
sance finally  determines  that  question.  The  law  in  this 
State  gives  no  binding  or  final  effect  to  the  decision  of  the 
city  council  upon  this  question  of  fact.  On  the  contrary, 
this  question  remains  an  open  one,  which  may  be  adjudi- 
cated in  this  suit.  Village  of  DesPlaines  v.  Poyer,  123  III 
348;  Pearson  v.  Zehr,  138  id.  48. 


Digitized  by  VjOOQ iC 


Dm.  '08.]  Sings  v.  City  op  Joliet.  311 

Defendant  in  error  then  contends  that  if  the  building 
was  not,  in  fact,  a  nuisance,  the  acts  of  the  city  council  in 
passing  the  ordinance  and  destroying  the  building  were,  ac- 
cording to  the  declaration,  ultra  vires,  and  for  such  ultra 
vires  acts  the  municipality  cannot  be  held  liable.  It  may 
be  that  if  the  thing  which  the  city  council  did  or  expressly 
directed' to  be  done  was  wholly  beyond  the  scope  of  the 
city's  power,  as  if,  for  instance,  the  city  council,  in  the 
name  of  the  city,  should  engage  in  the  business  of  mining 
coal,  and  as  a  result  of  negligence  in  conducting  the  mine 
some  individual  should  be  injured,  the  doctrine  of  ultra 
vires  would  afford  a  defense  to  the  municipality ;  but  to  de- 
clare and  abate  a  nuisance  is  within  the  scope  of  the  power 
conferred  upon  the  city,  and  if  the  council,  in  the  exercise 
of  that  power,  destroys  or  expressly  authorizes  the  destruc- 
tion of  property  which,  in  fact,  is  not  a  nuisance,  the  mu- 
nicipality must  be  held  liable  for  damages  sustained  by  the 
owner.  (Wood  on  Nuisances,  sec.  740;  Dillon  on  Mun. 
Corp. — ^4th  ed. — sec.  972.)  The  city  was  not  justified  in 
destroying  this  property  unless  the  statement  of  alleged 
facts  contained  in  the  ordinance  was  true,  and  then  only  if 
the  property  was  so  located  and  in  such  condition  that  the 
danger  to  public  health  therefrom  could  not  be  obviated  by 
the  use  of  some  reasonable  measures  less  drastic  than  the 
absolute  destruction  of  the  property. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  will  be  remanded,  with  directions  to  sustain  the 
demurrer  as  to  the  first  and  second  counts  and  to  overrule 
it  as  to  the  third  and  fourth  counts  of  the  declaration. 
Reversed  and  remanded,  with  directions. 
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The  PEOPI.E  ex  rel.  John  E.  George,  County  Treasurer, 
Appellee,  vs.  The  Cairo,  Vincennes  and  Chicago 
Railway  Company,  Appellant. 

Opinion  filed  December  zSt  190B, 

1.  Taxes — object  of  statute  requiring  purposes  of  county  tax 
to  be  stated  separately.  The  object  of  section  121  of  the  Revenue 
act,  requiring  the  several  purposes  of  a  county  tax  to  be  stated 
separately,  is  to  give  the  tax-payer  an  opportunity  to  object  to  un- 
just and  illegal  taxes;  but  such  section  should  receive  reasonable 
construction. 

2.  Same — what  items  of  a  county  tax  are  sufficiently  definite. 
Items  of  a  county  tax  levy  for  "court  expenses,  bailiffs  and  jurors, 
$15,000,"  for  "printing,  books  and  stationery,  $800,"  and  for  "sal- 
ary of  county  judge,  mine  inspector,  janitor,  matron  of  rest  room 
and  turnkey  of  jail,  $4000,"  are  sufficiently  definite  to  satisfy  the 
requirements  of  section  121  of  the  Revenue  act. 

3.  Same — what  items  should  be  separated.  Items  for  "supplies 
and  repairs  for  poor  farm  and  salary  of  warden,  $2000,''  and  for 
"supplies,  light,  heat  and  water  for  court  house  and  jail,  $4000," 
should  be  separated,  respectively,  in  the  county  tax  levy. 

4.  Same — section  121  of  Revenue  act  does  not  apply  to  town 
taxes.  Section  121  of  the  Revenue  act,  requiring  the  several  pur- 
poses of  a  county  tax  to  be  stated  separately,  applies  only  to  the 
county  taxes  and  not  to  town  taxes,  and  hence  an  item  of  a  town 
tax  of  $100  for  "incidentals"  is  not  illegal. 

5.  Same — item  for  "miscellaneous  purposed'  not  a  ^'statement, 
in  detail,"  of  purpose  of  city  tax.  In  the  absence  of  the  appropri- 
ation ordinance  from  the  record,  a  city  tax  item  for  "miscellaneous 
purposes"  cannot  be  sustained,  as  it  is  not  such  a  specification,  in 
detail,  of  the  purposes  of  the  tax  as  is  required  by  section  i  of  ar- 
ticle 8  of  the  City  and  Village  act. 

Appeal  from  the  County  Court  of  Christian  county; 
the  Hon.  James  H.  Morgan,  Judge,  presiding. 

George  B.  Gillespie,  (Hamlin,  Gillespie  &  Fitz- 
gerald, and  HoGAN  &  Wallace,  of  counsel,)  for  appel- 
lant. 

R.  C.  Neff,  State's  Attorney,  for  appellee. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  county  court  of  Christian  county  overruled  appel- 
lant's objections  and  entered  judgment  against  its  land  for 
delinquent  county,  town  and  city  taxes  for  the  year  1907, 
whereupon  appellant  prayed  an  appeal  to  this  court 

The  total  levy  for  county  purposes  amounted  to  $73,- 
000,  and  objections  were  filed  by  the  appellant  as  to  the 
following  items:  For  court  expenses,  bailiffs  and  jurors, 
$15,000;  for  supplies  and  repairs  for  poor  farm  and  salary 
of  warden,  $2000;  for  salary  of  county  judge,  mine  in- 
spector, janitor,  matron  of  rest  room  and  turnkey  of  jail, 
$4000;  for  printing,  books  and  stationery,  $800;  for  sup- 
plies, light,  heat  and  water  for  court  house  and  jail,  $4000. 

It  is  contended  by  appellant  that  the  above  items  levied 
a  lump  sum  for  more  than  one  purpose  without  stating 
the  amount  required  for  each  purpose  separately,  and  that 
therefore  such  levy  is  not  in  compliance  with  the  provisions 
of  section  121  of  the  Revenue  law,  which  provides  that  the 
county  board  shall  determine  the  amounts  of  all  taxes  to 
be  raised  for  county  purposes,  and  when  for  several  pur- 
poses the  amount  for  each  purpose  shall  be  stated  separately. 
The  question  covered  by  this  objection  has  frequently  been 
before  this  court,  and  it  has  been  held  that  a  tax  levy  under 
this  section  is  illegal  and  void  when  levied  for  several  pur- 
poses without  stating  the  amount  for  each  purpose  sepa- 
rately. (Cincinnati,  Indianapolis  and  Western  Railway  Co. 
V.  People,  213  III.  197;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  People^  id.  458;  Chicago  and  Eastern  Illi- 
nois Railroad  Co,  v.  People,  214  id.  23;  People  v.  Cincin- 
nati, Indianapolis  and  Western  Railway  Co,  22^  id.  523; 
People  V.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Co.  231  id.  209.)  Levies  made  for  "current  expenses," 
"county  purposes,"  "county  revenue  for  payment  of  county 
claims,  (janitor's  services,  supplies,  repairs,  improvements 
and  current  expenses,)  $12,000,"  have  been  by  this  court 
held  illegal  and  void. 
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In  the  case  at  bar  the  first  item  objected  to  is  levied 
for  "court  expenses,  bailiffs  and  jurors,  $15,000."  It  is 
contended  that  this  levy  is  void  because  not  sufficiently 
definite.  The  provision  of  section  121  of  the  Revenue  law 
requiring  the  county  board  to  state  separately  the  several 
purposes  for  which  county  taxes  are  levied  should  have  a 
reasonable  construction.  The  first  case  that  came  before 
this  court  involving  this  section  of  the  statute  was  the  case 
of  Chicago,  Burlington  and  Quincy  Railroad  Co,  v.  People, 
supra.  The  levy  in  that  case  was  the  full  amount  produced 
by  a  seventy-five  cent  levy  upon  the  $100  valuation  of  all 
the  property  within  Adams  county.  This  levy  was  made 
under  an  order  of  the  board  of  supervisors  "for  the  ex- 
penses of  the  current  year  for  county  purposes."  There 
was  no  attempt  to  state  more  definitely  the  purposes  for 
which  the  levy  was  made.  In  disposing  of  that  case,  this 
court,  on  page  466,  stated :  "We  have  held  in  many  cases 
that  a  grant  of  power  to  levy  taxes  must  be  strictly  con- 
strued and  that  the  methods  prescribed  by  the  legislature 
must  be  substantially  followed,  and  that  a  failure  tp  comply 
with  statutory  requirements  is  not  a  mere  irregularity  but 
is  a  fatal  omission,  which  vitiates  the  tax."  There  can  be 
no  question  as  to  the  power  of  the  taxing  officers  who  lev- 
ied this  tax.  The  only  question  is  whether  the  methods  pre- 
scribed by  the  legislature  have  been  substantially  followed. 
Manifestly,  it  was  never  intended  that  taxes  could  not  be 
legally  levied  without  an  itemized  list  of  all  the  detailed 
purposes  for  which  such  tax  was  to  be  used.  The  object 
to  be  accomplished  by  requiring  the  purposes  for  which  the 
taxes  are  levied  to  be  separately  stated  is  to  give  the  tax- 
payer an  opportunity,  if  necessary,  to  prevent  unjust  and 
illegal  levies  and  assessments.  (People  v.  Cleveland,  Cin- 
cinnati, Chicago  and  St,  Louis  Railway  Co,  supra.)  County 
taxes  are  levied  for  a  number  of  different  purposes,  and  any 
levy  which  groups  these  several  purposes  under  a  general 
designation,  such  as  "current  expenses,"  or  "county  pur- 
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poses,"  or  "payment  of  county  claims,"  cannot  be  sustained, 
for  the  reason  that  in  such  cases  there  is  no  attempt  to 
state  separately  the  different  purposes  for  which  such  taxes 
are  levied.  One  of  the  purposes  for  which  county  taxes  are 
levied  is  to  defray  the  expenses  of  the  courts.  This  is  a 
legitimate  county  charge.  When  a  levy  is  made  for  court 
expenses  the  tax-payer  is  afforded  full  information  in  re- 
spect to  the  purposes  for  which  the  tax  is  levied.  It  is  true 
that  the  county  board  might  subdivide  this  purpose  into 
all  of  the  various  items  that  fall  under  the  designation  of 
"court  expenses."  Thus,  a  sum  might  be  levied  for  jury 
fees,  another  for  bailiff  fees,  another  for  stenographer  fees, 
another  for  foreign  witness  fees,  etc.,  but,  after  all,  the  tax- 
payer would  have  no  useful  information.  All  these  items 
would  still  be  "court  expenses,"  and  the  tax-payer  could 
not  object  to  the  taxes  because  the  amounts  levied  for  the 
different  items  were  too  small  or  too  large.  It  would  be 
impracticable  for  the  county  board  to  determine  in  advance 
the  amount  that  ought  to  be  levied  for  each  item.  The 
several  items  that  enter  into  court  expenses  do  not  always 
maintain  the  same  relation  to  each  other.  They  vary  very 
substantially,  according  to  the  character  of  the  business 
before  the  courts,  so  that  any  attempt  to  apportion  the 
court  expenses  in  advance  would  lead  to  embarrassment  and 
confusion.  A  levy  for  "court  expenses"  is  a  sufficient  com- 
pliance with  section  121,  supra,  since  it  states  with  sub- 
stantial accuracy  the  purposes  for  which  the  tax  is  levied. 
In  Chicago,  Peoria  and  St.  Louis  Railway  Co.  v.  People, 
225  111.  463,  this  court  sustained  a  levy  by  the  city  of  Alton 
which  was  levied  for  "water-works,  $9700;  light,  $13,000; 
police,  $11,000;  salaries,  $7000;  fire  department,  $9000," 
levied  under  a  statute  that  required  the  city  council  to  levy 
taxes  "by  an  ordinance  specifying,  in  detail,  the  purposes 
for  which  such  appropriations  are  made  and  the  sum 
or  amount  appropriated  for  each  purpose,  respectively." 
"Court  expenses"  would  seem  to  be  as  definite  and  certain 
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as  the  items  for  which  the  tax  was  levied  in  the  case  as 
above  cited.  The  objections  of  appellant  were  properly 
overruled  to  this  item. 

The  next  item  objected  to  was  for  "printing,  books  and 
stationery,  $800."  This  item  was  stated  with  sufficient  cer- 
tainty, and  the  objections  were  properly  overruled. 

The  next  item  to  which  the  objection  applies  in  the 
county  taxes  was  levied  for  "supplies  and  repairs  for  poor 
farm  and  salary  of  warden,  $2000."  This,  we  think,  is  not 
sufficiently  definite.  The  purposes  for  which  the  tax  was 
levied  in  this  item  should  be  separated. 

The  next  item  to  which  the  objection  aiq)lies  was  levied 
"for  salary  of  county  judge,  mine  inspector,  janitor,  ma- 
tron of  rest  room  and  turnkey  of  jail,  $4000."  The  only 
objection  urged  is  that  these  items  should  be  separated.  We 
do  not  see  what  right  the  tax-payer  is  deprived  of  by  this 
levy.    In  our  opinion  this  levy  is  sufficiently  definite. 

The  next  item  to  which  the  objection  applies  is  "for 
supplies,  light,  heat  and  water  for  court  house  and  jail, 
$4000."  We  are  also  of  the  opinion  that  there  should  have 
been  a  separation  in  the  levy  of  the  court  house  supplies, 
light,  heat  and  water  and  such  as  were  furnished  the  jail. 

Appellant  also  objects  to  the  levy  of  the  town  tax  of 
the  town  of  Pana  upon  the  ground  that  the  certificate  of 
levy  calls  for  $2000,  including  an  item  of  $100  for  inci- 
dentals. It  is  insisted  that  the  classification  of  incidentals 
is  not  sufficiently  definite  to  designate  a  purpose  for  which 
such  tax  was  levied.  The  record  shows  that  the  tax  was 
levied  at  the  annual  town  meeting  of  the  tqwn  of  Pana, 
and  that  it  was  certified  to  the  clerk  of  the  county  court  by 
the  town  clerk  on  the  12th  day  of  April,  1907.  Section  8 
of  article  13,  chapter  139,  of  Kurd's  Revised  Statutes,  pro- 
vides, among  other  things,  that  "contingent  expenses  neces- 
sarily incurred  for  the  use  and  benefit  of  the  town"  shall 
be  deemed  town  charges.  We  are  not  referred  to  any  pro- 
vision of  the  law  which  requires  that  the  amounts  of  taxes 
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raised  for  town  purposes  shall  be  stated  separately.  When 
contingent  expenses  necessarily  incurred  for  the  use  and 
benefit  of  the  town  are  deemed  town  chafges,  it  is  certainly 
not  improper  for  the  town  meeting  to  levy  a  tax  for  inci- 
dentals. The  provision  in  section  121  of  the  Revenue  act 
is  limited  to  the  levy  of  county  taxes.  There  was  no  error 
in  overruling  the  objections  to  this  item. 

Appellant  objects  to  the  item  in  the  city  taxes  of  $2000, 
denominated  "miscellaneous  purposes,"  on  the  ground  that 
it  is  not  a  sufficient  designation  of  the  purposes  for  which 
the  tax  is  to  be  used  and  is  therefore  void.  The  provision 
of  the  law  with  reference  to  levying  of  city  taxes  (Kurd's 
Stat.  1908,  chap.  24,  par.  iii,  p.  329,)  reads:  "The  city 
council  *  ♦  *  shall  annually  *  ♦  *  ascertain  the  total 
amount  of  appropriations  for  all  corporate  purposes  l^ally 
made  and  to  be  collected  from  the  tax  levy  of  that  fiscal 
year;  and,  by  an  ordinance  specifying  in  detail  the  purposes 
for  which  such  appropriations  are  made  and  the  sum  or 
amount  appropriated  for  each  purpose  respectively,  levy  the 
amount  so  ascertained  upon  all  the  property  subject  to  tax- 
ation within  the  city  or  village  as  the  same  is  assessed  and 
equalized  for  State  and  county  purposes  for  the  current 
year."  "Miscellaneous  purposes"  cannot  be  held  a  statement, 
in  detail,  of  the  purposes  for  which  the  tax  was  levied.  In 
the  case  at  bar  there  is  no  appropriation  ordinance  in  the  rec- 
ord, as  there  was  in  Chicago,  Peoria  and  St.  Louis  Railway 
Co.  V.  People,  supra,  to  aid  the  ordinance.  We  are  there- 
fore of  the  opinion  that  the  item  "miscellaneous  purposes, 
$2000,"  is  not  sufficiently  definite  to  comply  with  the  statute 
under  which  it  was  levied.  The  county  court  erred*  in  over- 
ruling appellant's  objections  to  this  item. 

The  judgment  of  the  county  court  of  Christian  county 
is  affirmed  in  part  and  reversed  in  part  and  remanded,  with 
directions  to  enter  a  judgment  in  accordance  with  the  views 
herein  expressed.  Reversed  in  part  and  remanded. 
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Sarah  E.  Donaij)son,  Exrx.,  Appellant,  vs.  Oliver  Don- 
aldson, Appellee. 

Opinion  filed  December  !§»  ipo8, 

1.  Accounting — books  of  partnership,  as  between  partners,  are 
presumed  to  be  correct.  The  books  of  a  partnership,  to  which  all 
the  partners  have  or  are  entitled  to  have  access  at  all  times,  are 
equally  binding  upon  all  the  partners,  and  as  between  them  the 
books  are  presumed  to  be  true  and  correct  until  the  contrary  is 
shown  and  to  form  a  proper  basis  for  stating  partnership  account 

2.  Same — rule  that  the  partnership  books  are  binding  does  not 
apply  to  loose  sheets.  The  rule  as  to  the  prima  facie  correctness 
of  partnership  books,  as  between  the  partners,  does  not  apply  to 
loose  sheets  in  the  handwriting  of  one  partner  and  not  shown  to 
have  been  a  part  of  any  book  or  kept  and  treated  as  accounts  of 
the  firm,  or  that  they  were  seen  by  any  other  partner  during  the 
existence  of  the  partnership,  and  they  are  not  competent  evidence 
in  a  proceeding  for  accounting. 

3.  Same — partnership  books  only  prima  facie  correct.  While 
books  of  account  of  a  partnership  are  prima  facie  correct  as  be- 
tween the  partners  they  are  not  conclusive,  and  if  they  cover  but 
a  part  of  the  partnership  existence  and  are  shown  to  be  so  full  of 
errors  as  to  destroy  confidence  in  their  correctness  they  are  not  a 
proper  basis  for  a  decree  in  accounting. 

4.  Same — when  bill  and  cross-bill  in  accounting  should  be  dis- 
missed. If  the  evidence  in  a  proceeding  for  partnership  account- 
ing, in  which  a  cross-bill  has  been  filed,  leaves  the  account  in  such 
doubt  and  uncertainty  that  a  court  is  unable  to  say  whether  any- 
thing is  due  from  either  partner  and  how  much,  the  only  course 
open  is  to  dismiss  the  bill  and  cross-bill  for  want  of  equity. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Lockwood  Honore,  Judge, 
presiding. 

George  W.  Barker,  for  appellant 
Francis  E.  Croarkin,  for  appellee. 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

In  June,  1865,  three  brothers,  Robert  Donaldson,  Sam- 
uel H.  Donaldson  and  Oliver  Donaldson,  formed  a  part- 
nership in  the  city  of  Chicago  to  carry  on  the  business  of 
ship-smith  and  ship-carpenter,  and  that  partnership  contin- 
ued until  the  death  of  Robert  Donaldson,  in  September, 
1883.  After  his  death  the  two  surviving  brothers  purchased 
his  interest  from  the  administratrix,  and  they  continued  the 
business  as  partners  until  November  5,  1901,  when  the  part- 
nership was  ended,  except  as  to  collecting  some  outstand- 
ing accounts  and  paying  some  bills.  There  does  not  appear 
to  have  ever  been  any  settlement  of  the  partnership  affairs 
or  any  account  stated  between  the  partners.  After  the  dis^ 
solution  no  claim  was  made  by  either  partner  against  the 
other.  Samuel  H.  Donaldson  died  in  January,  1903,  and 
Oliver  Donaldson  filed  a  claim  in  the  probate  court  against 
the  estate  on  a  note  given  to  him  by  Samuel  for  $1500. 
After  the  allowance  of  that  claim  Sarah  E.  Donaldson,  the 
s^ipellant,  as  executrix  of  the  will  of  Samuel,  filed  the  bill 
in  this  case  in  the  circuit  court  of  Cook  county  for  an  ac- 
counting of  the  partnership  affairs,  and  alleging  that  there 
was  a  balance  due  her,  as  executrix,  from  Oliver.  Oliver 
Donaldson  answered  the  bill  denying  that  there  was  any- 
thing due  from  him  on  the  settlement  of  the  partnership 
accounts,  and  he  also  filed  a  cross-bill  claiming  that  there 
was  a  balance  due  him  and  praying  for  an  accounting  and 
payment  to  him  of  such  balance.  The  complainant  in  the 
original  bill  answered  the  cross-bill.  The  evidence  of  the 
parties  was  taken  before  a  master  in  chancery,  who  was 
directed  to  take  and  report  the  evidence  together  with  his 
conclusions.  The  executrix  produced  before  the  master  a 
book  of  the  partnership,  beginning  in  January,  1891,  more 
than  seven  years  after  the  partnership  was  formed,  pur- 
porting to  show  the  expenses  paid,  the  cash  receipts  and 
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withdrawals  of  money  by  Oliver  Donaldson,  and  enclosed 
in  this  book  there  were  seven  loose  sheets  purporting  to 
show  Oliver  Donaldson's  withdrawals  of  partnership  profits. 
Oliver  Donaldson  introduced  three  books  of  the  partner- 
ship, three  bank  pass-books  showing  deposits  in  bank  and 
canceled  checks,  and  paid  bills,  but  there  was  no  evidence 
of  the  state  of  accounts  or  the  business  of  the  partnership 
up  to  January,  1891.  The  master  began  his  statement  of 
account  at  that  date,  and  reported  that  there  was  no  evi- 
dence that  any  books  or  memoranda  of  the  business  were 
kept  prior  to  that  time ;  that  no  account  of  the  withdrawals 
of  Samuel  was  shown  to  have  been  kept;  that  he  found 
from  the  bank  pass-book  there  was  a  balance  in  bank  to  the 
credit  of  the  firm  on  December  29,  1890,  of  $1224.71,  and 
on  January  10,  1891,  a  further  credit  of  $2320.70,  neither 
of  which  was  entered  on  the  books ;  that  these  credits  could 
only  be  accounted  for  as  collections  for  work  done  prior 
to  January,  1891,  and  that  it  was  impossible  to  reconcile 
the  pass-books  with  the  accounts  on  any  other  hypothesis 
than  that  the  moneys  were  from  time  to  time  withdrawn 
by  check  and  divided  without  keeping  any  memorandum. 
He  found  the  books  in  an  unsatisfactory  condition ;  that  a 
number  of  bills  of  the  firm  marked  "paid"  had  been  entered 
on  the  collection  account  and  some  were  not  found  in  the 
collection  account  and  some  bills  for  expenses  shown  to 
have  been  paid  were  omitted  from  the  expense  account,  but 
he  concluded  that  the  books  were  honestly  kept  by  persons 
not  versed  in  proper  methods,  and  that  they  were  designed 
to  and  did  show  a  substantial  condition  of  the  accounts,  or 
furnish  data  from  which  a  fairly  accurate  account  might  be 
stated,  during  the  period  covered  by  the  books.  He  there- 
fore stated  an  account  during  that  period  and  found  a 
balance  of  $1921.94  against  Oliver  Donaldson,  and  recom- 
mended a  decree  in  favor  of  the  executrix,  and  against  Oli- 
ver, for  such  sum.  The  court  heard  the  cause  on  exceptions 
to  the  report  and  overruled  the  exceptions  and  entered  a 
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decree  in  accordance  with  the  recommendations  of  the  mas- 
ter. Oliver  Donaldson  appealed  to  the  Appellate  Court  for 
the  First  District,  and  that  court  being  of  the  opinion  that 
the  evidence  left  the  partnership  accounts  in  such  doubt  and 
uncertainty  that  it  was  impossible  to  determine  the  true 
state  of  the  account  or  to  do  justice  between  the  parties, 
reversed  the  decree  and  dismissed  both  the  bill  and  cross- 
bill for  want  of  equity.  From  the  judgment  of  the  Appel- 
late Court  this  appeal  was  prosecuted. 

There  is  no  evidence  with  respect  to  the  accounts  or 
books  of  the  firm  from  September,  1883,  to  January,  1891, 
and  there  is  nothing  in  the  record  from  which  the  master 
could  determine  that  the  accounts  had  been  settled  and  ad- 
justed up  to  that  time.  There  is  nothing  to  indicate  that 
books  or  accounts  were  not  kept,  but  they  were  not  pro- 
duced, and  the  master  reported  that  it  was  assumed  by  both 
parties  that  prior  to  January,  1891,  the  business  had  been 
settled  between  the  parties.  The  fifth  exception  to  the  re- 
port recited  that  statement  of  the  master  and  made  it  the 
basis  for  an  exception,  on  the  ground  that  there  was  noth- 
ing in  the  record  to  justify  such  an  assumption.  We  are 
unable  to  find  any  stipulation  or  agreement  sustaining  the 
statement,  and  must  assume  that  it  was  made  merely  be- 
cause no  evidence  of  books  or  accounts  was  introduced  prior 
to  that  time.  The  books  and  accounts  which  were  offered 
were  kept  by  Samuel  Donaldson  and  his  son,  and  the  execu- 
trix, after  the  death  of  Samuel,  had  innocently  destroyed  a 
large  number  of  chedcs,  paid  bills  and  papers  of  the  part- 
nership. There  was  a  balance  in  the  bank,  as  found  by  the 
master,  of  $1224.71  on  December  29,  1890,  and  a  further 
credit  of  the  partnership  on  January  10,  1891,  of  $2320.70, 
and  on  February  i,  1891,  the  bank  books  showed  a  balance 
belonging  to  the  partnership  of  $3298.47.  There  is  no  evi- 
dence what  became  of  that  money  and  no  ground  for  the 
assumption  that  it  was  drawn  out  by  check  from  time  to 
time  and  divided  between  the  partners.     The  seven  loose 
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sheets  consisted  of  bill-heads  and  letter-heads  of  the  part- 
nership, and  purported  to  show  the  withdrawal  of  moneys 
by  Oliver  Donaldson  from  December  lo,  1898,  to  the  close 
of  the  partnership.  The  books  of  the  firm,  although  kept 
by  Samuel  and  his  son,  were  the  books  of  the  partnership 
and  were  admissible  in  evidence.  {O'Brien  v.  Hanley,  86 
III.  278.)  The  books  of  a  partnership  to  which  all  the  part- 
ners have  or  are  entitled  to  have  access  at  all  times  are 
equally  binding  on  all  the  partners,  and  as  between  them 
they  are  presumed  to  be  correct,  and  to  contain  a  true  his- 
tory of  the  business  and  a  true  record  of  the  transactions 
between  the  partners-  The  books  were  open  to  the  inspec- 
tion of  Oliver  at  all  times,  and  he  knew,  or  might  have 
known,  whether  the  charges  were  correct,  and  they  are  pre- 
sumed to  be  true  and  correct  until  the  contrary  is  shown 
and  to  form  a  proper  basis  for  stating  the  partnership  ac- 
count. {Stuart  V.  McKichan,  74  111.  122.)  That  rule, 
however,  does  not  apply  to  these  loose  sheets,  which  were  ' 
not  a  part  of  any  bode  and  which  were  not  shown  to  have 
been  in  the  book  during  the  existence  of  the  partnership. 
They  were  in  the  writing  of  Samuel,  and  it  does  not  appear 
that  anyone  saw  them  until  after  the  partnership  was  closed. 
A  son  of  Samuel  saw  them  some  time  afterward,  before  the 
death  of  his  father,  and  so  far  as  appears  they  may  have 
been  made  before  or  after  the  partnership  ended  or  taken 
from  some  other  book  not  produced.  There  were  blank 
pages  in  the  book  where  the  entries  might  have  been  made 
and  where  it  would  be  natural  to  make  the  entries  if  they 
were  designed  as  a  book  account.  There  was  not  sufficient 
evidence  to  justify  the  admission  of  the  loose  sheets  in 
evidence. 

While  the  books  of  account  were  prima  facte  correct, 
they  were  not  conclusive,  and  a  great  many  errors  were 
shown  resulting  in  stipulations  between  the  counsel  as  to 
the  items.  The  master  found  that  there  were  many  errors 
in  the  books,  both  in  the  amounts  of  entries  and  in  addi- 
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tion;  moneys  collected  sometimes  in  the  name  of  the  vessel 
for  which  the  work  was  done,  sometimes  in  the  name  of 
the  owner  and  at  other  times  in  the  name  of  the  captain 
or  some  other  party  in  interest,  thus  leading  to  confusion 
in  the  examination  of  the  boc^s.  It  is  apparent  that  the 
master  did  the  best  that  could  be  done  towards  stating  an 
account  from  January,  1891,  to  the  dissolution  of  the  part- 
nership, but  it  is  equally  apparent  that  his  final  conclusion 
as  to  a  balance  due  from  Oliver  on  the  whole  account  was 
a  matter  of  mere  conjecture.  The  books  only  covered  a 
part  of  the  business  of  the  partnership,  and  the  bank  books 
showed  a  large  amount  of  money  on  hand  to  the  credit  of 
the  partnership  at  the  time  the  books  began  which  does  not 
appear  in  any  way  on  the  books.  What  became  of  that 
money  was  not  shown;  and  furthermore,  the  books  and 
accountSxwere  so  full  of  errors,  which  were  pointed  out,  as 
to  destroy  confidence  in  their  correctness  as  a  proper  basis 
for  a  decree.  In  a  case  of  this  kind,  if  the  evidence  leaves 
the  state  of  the  account  in  such  doubt  and  uncertainty  that 
a  court  is  unable  to  say  whether  anything  is  due  from  either 
partner,  and  how  much,  it  is  manifestly  impossible  to  do 
justice  between  the  parties  and  the  only  course  open  is  that 
adopted  by  the  Appellate  Court.  VermiUion  v.  Bailey,  27 
111.  230. 

If  the  loose  sheets  are  omitted  the  decree  cannot  be  sus- 
tained, and  they  were  in  the  handwriting  of  Samuel,  and 
there  was  not  the  slightest  evidence  that  they  were  kept 
as  accounts  of  the  firm  while  it  was  in  existence  or  were 
treated  'as  such  accounts  or  that  Oliver  ever  saw  them. 
Further  evidence  was  necessary  to  give  them  the  standing 
of  books  of  account,  and  they  must  be  rejected  as  evidence. 
The  assumption  that  there  was  a  settlement  to  January, 
1891,  has  no  support  in  the  record,  but,  on  the  contrary, 
there  was  then  a  considerable  balance  in  bank,  which  is 
only  disposed  of  by  an  hypothesis  that  it  might  have  been 
divided. 
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The  Appellate  Court  did  not  err  in  dismissing  the  bill 
and  cross-bill,  and  the  judgment  of  that  court  is  affirmed. 
Neither  party  sustained  the  claim  made  of  a  balance  due, 
and  each  will  pay  half  the  costs.        j^^^.^^  affirmed. 


The  People  ex  rel.  Oscar  J.  Holmquist,  County  Treasurer, 
Appellant,  vs.  The  Illinois  Central  Railroad  Com- 
pany, Appellee. 

Opinion  filed  December  15,  ipo8. 

1.  Taxes — what  items  of  county  tax  levy  sufficiently  separated. 
Items  of  a  county  tax  levy  for  "salaries  of  county  officers,  deputies 
and  clerks,  $20,000,"  for  "jury  certificates  and  witness  fees,  $3000," 
and  for  "printing  and  stationery,  $6000,"  are  sufficiently  separated 
to  meet  the  requirements  of  the  statute. 

2.  Sam^ — levy  of  comparatively  small  sum  for  "incidentals"  is 
valid,  A  levy  by  a  county  of  a  sum  for  "incidentals"  which  is  a 
small  amount  in  view  of  the  size  and  population  of  the  county,  of 
which  fact  the  court  will  take  judicial  notice,  is  valid.  ^ 

3.  Same — what  items  in  the  county  levy  should  be  separated. 
Items  for  "pauper  accounts  and  poormaster"  and  for  "court  house 
and  jail"  should  be  separated^  respectively,  in  the  county  tax  levy. 

Appeal  from  the  County  Court  of  Winnebago  county; 
the  Hon.  Louis  M.  Reckhow,  Judge,  presiding. 

Harry  B.  North,  State's  Attorney,  for  appellant 

R.  K.  Welsh,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Winnebago  county  sustaining  objections  to  certain  items 
of  taxes  levied  against  the  lands  of  appellee,  the  Illinois 
Central  Railroad  Company,  for  county  purposes  for  the 
year  1907.  Upon  application  being  made  by  the  county 
collector  of  said  county  for  judgment  appellee  filed  objec- 
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tions  to  the  county  tax  to  the  extent  of  $769.54,  being  the 
amount  levied  upon  objector's  property  for  the  following 
items:  For  salaries  county  officers,  deputies  and  clerks, 
$20,000;  for  pauper  accounts,  and  poor-master,  $5500;  lor 
almshouse  and  farm,  $6500;  for  court  house  and  jail, 
$5000;  for  jury  certificates  and  witness  fees,  $3000;  for 
printing  and  stationery,  $6000;  for  incidentals,  $1000.  The 
court  sustained  the  objections  to  the  taxes  for  all  of  the 
above  items  except  that  for  "almshouse  and  farm,"  and 
overruled  the  objection  to  that  item  and  entered  a  judg- 
ment against  appellee  for  $106.96,  the  amount  of  the  tax 
extended  against  appellant  under  said  levy  for  "almhouse 
and  farm."  From  the  judgment  sustaining  the  objections 
to  the  other  items  the  case  is  brought  to  this  court  by  appeal. 
Questions  similar  in  character  to  those  here  involved 
have  frequently  been  before  this  court.  The  statute  under 
which  the  county  board  gets  its  authority  for  levying  taxes 
for  county  purposes  provides  that  when  a  levy  is  made  for 
several  purposes  "the  amount  for  each  purpose  shall  be 
stated  separately,"  and  the  county  court  held  that  the  sums 
levied  as  to  which  objections  were  sustained  were  invalid 
for  the  reason  that  the  purposes  for  which  they  were  lev- 
ied were  not  stated  separately,  as  required  by  statute.  We 
are  of  opinion  the  objections  should  have  been  overruled  as 
to  the  items  "for  salaries  county  officers,  deputies  and  clerks, 
$20,000,"  "for  incidentals,  $1000,"  for  "jury  certificates 
and  witness  fees,  $3000,"  and  for  "printing  and  stationery, 
$6000."  The  tax  for  "salaries  county  officers,  deputies  and 
clerks"  we  must  assume  was  levied  for  the  purpose  of  pro- 
viding money  to  make  such  payments  to  county  officers, 
deputies  and  clerks  as  the  law  authorizes  to  be  made  out  of 
the  county  treasury,  and  we  are  of  opinion  the  statute  does 
not  require  a  separation  of  this  item.  In  People  v.  Toledo, 
St.  Louis  and  Western  Railroad  Co.  231  111.  498,  we  held 
a  levy  for  county  purposes  of  $6000  "for  contingent"  was 
not  in  compliance  with  the  requirements  of  the  statute.    In 
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that  case  the  amount  of  the  levy,  as  will  be  seen  from  the 
opinion,  was  an  important  element  in  determining  the  inval- 
idity of  the  levy.    It  has  never  been  held  that  the  fact  that 
a  levy  was  made  for  "incidentals"  or  "contingent"  expenses 
rendered  the  levy  invalid.    In  the  nature  of  things  the  levy 
for  such  purposes  should  always  be  small,  and  municipali- 
ties will  not  be  permitted  to  levy  large  sums  under  such 
designation.     It  may  be  that  the  authorities  are  unable  to 
anticipate  every  expense  the  county  may  lawfully  incur  and 
provide  taxes  to  meet  it  by  a  particular  designation  in  the 
levy,  and  in  our  opinion  it  is  not  a  violation  of  the  statute 
to  levy  small  sums  for  that  purpose.    In  this  case  the  court 
will  take  judicial  notice  of  the  fact  that  Winnebago  county 
is  a  large  and  populous  county,  and  $1000  is  therefore  a 
small  sum  of  money  when  considered  in  connection  with  the 
wealth  and  entire  population  of  the  county.     We  are  also 
of  opinion  the  items  for  "jury  certificates  and  witness  fees" 
and  "printing  and  stationery"  were  a  sufficient  designation 
of  the  purposes  for  which  the  tax  was  levied.     People  v. 
Cairo,  Vuicennes  and  Chicago  Railway  Co.  {ante,  p.  312.) 
As  to  the  remaining  items,  we  are  of  opinion  the  county 
court  correctly  sustained  the  objections.    The  statute  makes 
it  the  duty  of  counties  where  the  poor  are  not  supported  by 
towns  to  relieve  and  support  the  poor  who  are  lawful  resi- 
dents, and  the  board  is  authorized  to  procure  and  maintain 
a  farm  and  necessary  buildings  to  be  used  in  connection 
with  the  support  of  the  poor.     For  those  purposes  a  tax 
may  be  lawfully  levied.     The  county  board  is  also  author- 
ized to  appoint  a  keeper  of  the  poor-house  and  fix  his  com- 
pensation therefor,  and  the  money  to  meet  this  expense  may 
be  raised  by  taxation.     One  item  of  the  levy  in  this  case 
was  $5500  "for  pauper  accounts  and  poor-master."     The 
amounts  for  each  should  have  been  separate.    Another  item 
of  $5000  was  "for  court  house  and  jail."    For  what  pur- 
poses this  amount  was  to  be  used  for  the  court  house  and 
jail  does  not  appear.    An  item  in  the  levy,  which  was  not 
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objected  to,  was  $720  "for  janitor  of  court  house,"  so  that 
no  part  of  the  money  could  have  been  desired  for  that  pur- 
pose. Whether  the  money  was  intended  to  be  used  in  the 
repair  of  the  court  house  or  of  the  jail,  or  both,  does  not 
appear,  nor  is  it  in  any  way  indicated  by  the  levy  how 
much  of  the  money  was  intended  to  be  used  on  each  of  the 
buildings. 

To  enter  into  a  fuller  discussion  for  the  purpose  of  giv- 
ing more  comprehensive  reasons  for  the  views  herein  ex- 
pressed would  be  but  to  repeat  substantially  what  we  have 
said  in  numerous  decisions.  We  refer  to  Chicago,  Burling- 
ton and  Quincy  Railroad  Co.  v.  People,  213  111.  458,  Peo- 
ple V.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Co.  231  id.  209,  People  v.  Illinois  and  Indiana  Railroad  Co. 
231  id.  377,  People  v.  Kankakee  and  Southwestern  Railroad 
Co.  231  id.  109,  People  v.  Cairo,  Vincennes  and  Chicago 
Railway  Co.  id.  438,  People  v.  Kankakee  and  Sefteca  Rail- 
road Co.  id.  490,  People  v.  Belleville  and  Eldorado  Railroad 
Co.  232  id.  454,  Cincinnati,  Indianapolis  and  Western  Rail- 
way Co.  v.  People,  213  id.  197,  and  People  v.  Cincinnati, 
Indianapolis  and  Western  Railway  Co.  224  id.  523. 

We  are  of  opinion  the  county  court  erred  in  sustaining 
the  objections  to  the  levy  "for  salaries  county  officers,  depu- 
ties and  clerks,"  to  the  levy  "for  incidentals,"  to  the  levy 
for  "jury  certificates  and  witness  fees"  and  to  the  levy  for 
"printing  and  stationery,"  and  as  to  those  items  the  judg- 
ment is  reversed,  but  as  to  the  levy  for  the  other  sums  and 
purposes  mentioned  the  objections  were  properly  sustained, 
and  as  to  them  the  judgment  will  be  affirmed  and  the  case 
will  be  remanded,  with  directions  to  the  county  court  to 
overrule  the  objections  of  the  appellee  to  the  levy  "for  sal- 
aries county  officers,  deputies  and  clerks,"  "for  incidentals," 
"jury  certificates  and  witness  fees"  and  for  "printing  and 
stationery." 

Reversed  in  part  and  remanded,  with  directions. 
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The  City  op  Chicago,  Appellee,  vs,  Henry  H.  Gage, 

Appellant. 

Opinion  Hied  December  15^  ipo8, 

1.  Special  assessments — ordinance  is  necessarily  more  specific 
than  the  resolution.  An  ordinance  for  a  local  improvement  must 
be  consistent  with  the  resolution  and  cannot  change  the  nature, 
character,  locality  or  description  of  the  improvement,  but  as  the 
ordinance  is  the  basis  of  the  contract  it  must  necessarily  be  more 
specific  than  the  resolution,  and  specify  with  particularity  the  de- 
tails of  the  work  to  be  done  and  die  materials  to  be  used. 

2.  Same — what  is  not  an  evident  variance  between  resolution 
and  improvement.  "^Tiether  the  combination  of  asphaltic  cement, 
sand  and  carbonate  of  lime  specified  in  the  ordinance  is  a  variance 
from  the  term  "asphalt,"  used  in  the  resolution,  is  not  a  matter  of 
which  the  courts  could  take  judicial  notice  but  is  a  matter  of  fact, 
which  it  is  the  duty  of  an  objector  to  establish  by  proof. 

3.  Same — when  ordinance  does  not  vest  improper  discretion  as 
to  selection  of  material,  A  provision  of  an  ordinance  that  one  of 
the  ingredients  of  the  concrete  shall  be  "torpedo  sand  or  limestone 
screenings  or  other  material  equal  thereto  for  concrete  purposes" 
does  not  render  the  ordinance  uncertain  nor  vest  in  the  city  au- 
thorities an  improper  discretion  in  the  selection  of  the  material. 

4.  Same — estimate  need  not  set  out  in  detail  all  separate  items 
of  material  and  labor.  An  estimate  containing  an  item  for  the 
construction  of  "one  new  catch-basin"  and  an  item  for  "adjusting 
sewers,  catch-basins  and  man-holes,"  covers  the  construction  of  a 
catch-basin  provided  in  the  ordinance  to  be  built  of  brick  on  a  two- 
inch  plank  floor,  connected  with  the  sewer  by  a  nine-inch  tile-pipe 
and  a  "Y"  branch  trapped  with  a  half-trap  and  provided  with  a 
cast-iron  cover. 

Appeai.  from  the  County  Court  of  Cook  county;  the 
Hon.  Lewis  Rinaker,  Judge,  presiding. 

F.  W.  Becker,  for  appellant. 

George  A.  Mason,  and  William  T.  Hapeman,  (Ed- 
ward J.  Brundage,  Corporation  Counsel,  of  counsel,)  for 
appellee. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  is  from  a  judgment  of  confirmation  of  a 
special  assessment  against  certain  lots  of  the  appellant  for 
the  improvement  of  South  Paulina  street,  in  the  city  of 
Chicago.  Appellant's  objections  insisted  upon  here  are  a 
variance  between  the  resolution  of  the  board  of  local  im- 
provements and  the  ordinance,  that  the  ordinance  failed  to 
prescribe  the  nature,  character,  locality  and  description  of 
the  proposed  improvement,  and  that  the  estimate  of  the  cost 
was  void. 

The  resolution  provided  for  paving  with  asphalt  on  six 
inches  of  Portland  cement  concrete,  swept  with  natural  hy- 
draulic cement.  The  ordinance  provided  for  a  foundation 
of  six  inches  of  Portland  cement  concrete,  made  of  one  part 
cement,  three  parts  torpedo  sand,  limestone  screenings  or 
other  material  equal  thereto  for  concrete  purposes,  and  six 
parts  of  limestone  or  other  stone  equal  in  quality  for  con- 
crete purposes,  a  binder  course  of  limestone  and  asphaltic 
cement,  and  a  wearing  surface  composed  of  seventeen  parts 
asphaltic  cement,  seventy-three  parts  sand  and  ten  parts  of 
pulverized  carbonate  of  lime,  swept  with  na,tural  hydraulic 
cement.  The  resolution  and  ordinance  must  agree  as  to 
the  nature,  character,  locality  and  description  of  the  im- 
provement. A  substantial  variance  in  any  of  these  particu- 
lars is  fatal  to  the  assessment,  and  numerous  cases  may 
be  found  where  assessments  have  been  defeated  on  this 
ground.  The  resolution  is  not,  however,  expected  to  go 
into  such  minute  detail  of  description  as  the  ordinance  or  to 
give  a  particular  specification  of  the  proposed  improvement. 
The  object  of  the  resolution  is  to  furnish  such  a  general  de- 
scription of  the  proposed  improvement  and  its  estimated 
cost  as  will  give  the  property  owners  a  general  understand- 
ing of  what  is  proposed  to  be  done  and  the  cost  of  doing  it. 
The  ordinance  must  be  consistent  with  the  resolution,  and 
cannot  change  the  nature,  character,  locality  or  description 
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of  the  improvement.  But  since  it  forms  the  basis  of  the 
contract  for  the  improvement  it  is  necessarily  more  particu- 
lar than  the  resolution  is  required  to  be,  and  must  specify 
with  particularity  and  exactness  the  precise  details  of  work 
to  be  done  and  materials  to  be  used.  Gage  v.  City  of  Chi- 
cago, 225  111.  218;  Ogden,  Sheldon  &  Co.  v.  City  of  Chi- 
cago, 224  id.  294;  McLennan  v.  City  of  Chicago,  218  id.  62, 

The  variance  claimed  here  is  in  the  materials  to  be  used. 
The  resolution  calls  for  a  Portland  cement  concrete  base 
and  an  asphalt  surface.  The  ordinance  specifies  particularly 
the  materials  and  proportions  of  which  the  concrete  and  the 
asphalt  shall  consist.  We  are  asked  to  take  judicial  notice 
that  the  combination  of  asphaltic  cement,  sand  and  carbon- 
ate of  lime  menti(Hied  in  the  ordinance  is  not  the  asphalt 
mentioned  in  the  resolution.  It  is  said  that  the  terms  are 
apparently  variant,  and  if  they  were  reconcilable  by  extra- 
neous evidence  it  was  the  duty  of  the  city  to  introduce  the 
evidence  to  reconcile  them.  On  the  contrary,  the  city  is  en- 
titled to  judgment  unless  the  inconsistency  complained  of  is 
made  to  appear.  We  have  no  judicial  knowledge  of  the 
chemical  or  mechanical  composition  of  asphalt.  Whether 
the  combination  mentioned  in  the  ordinance  is  the  asphalt 
mentioned  in  the  resolution  is  a  question  of  fact,  as  to  which 
the  objector  has  the  burden  of  proving  his  contention.  It 
is  not  a  fact  of  common  knowledge  of  which  a  court  can 
take  judicial  notice. 

The  provision  of  the  ordinance  that  one  of  the  ingredi- 
ents of  the  concrete  shall  be  "torpedo  sand  or  limestone 
screenings  or  other  material  equal  thereto  for  concrete  pur- 
poses," does  not  render  the  ordinance  uncertain  or  give  an 
improper  discretion  in  the  selection  of  material  to  be  used. 
In  Village  of  Oak  Park  v.  Gait,  231  111.  365,  a  paving  ordi- 
nance provided  that  the  wearing  surface  should  be  "a  layer 
of  re-pressed  brick,  either  Metropolitan  Block  of  Canton, 
Ohio,  or  brick  equally  good  to  be  approved  by  the  board  of 
local  improvements,"  and  the  same  objection  made  here 
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was  overruled.  So  in  Jones  v.  City  of  Chicago,  213  111.  92, 
an  objection  that  the  language  of  the  ordinance  "that  seven 
parts  best  quality  of  broken  limestone,  or  other  stone  which 
shall  be  equal  in  quality  for  concrete  purposes,"  was  indefi- 
nite and  uncertain  was  held  to  be  of  no  substantial  merit. 
It  is  proper  to  permit  a  reasonable  selection  from  materials 
all  of  which  are  adapted  to  the  use  intended,  and  to  refer  to 
a  standard  of  quality  and  fitness  to  which  the  material  shall 
conform.  This  provision  vests  no  improper  discretion  in 
the  city  authorities,  for,  while  the  work  must  be  done  under 
their  supervision,  th'e  question  whether  the  improvement  has 
been  constructed  substantially  in  conformity  with  the  ordi- 
nance is  finally  to  be  determined  by  the  court  in  which  the 
assessment  was  confirmed. 

The  estimate  contains  the  item,  "constructing  one  new 
catch-basin,  at  $50."  The  ordinance  provides  that  the 
catch-basin  shall  be  built  of  brick  on  a  two-inch  pine-plank 
floor,  connected  with  the  sewer  by  a  nine-inch  tile  pipe  and 
a  "Y"  branch  trapped  with  a  half  trap,  and  provided  with  a 
cast-iron  cover.  It  is  objected  that  the  estimate  is  defect- 
ive because  it  mentions  none  of  these  items.  The  estimate 
states  that  it  includes  labor  and  materials,  and  contains  an 
item  for  "adjusting  of  sewers,  catch-basins  and  man-holes, 
$485."  It  is  not  necessary  for  the  estimate  to  set  out  in 
minute  detail  all  the  separate  items  of  material  and  labor 
which  go  into  the  improvement.  Only  the  substantial  com- 
ponent elements  of  the  improvement  are  required  to  be 
placed  in  separate  items.  (Village  of  Oak  fark  v.  Gait, 
231  111.  482;  Chicago  and  Western  Indiana  Railroad  Co. 
v.  City  of  Chicago,  230  id.  9.)  The  materials  composing 
the  catch-basin  and  its  connection  with  the  sewer  are  in- 
cluded in  the  estimate. 

The  judgment  is  affirmed.  judgment  affirmed. 
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The  PEOPI.E  ex  rel.  Thomas  B.  Carrell,  County  Collector, 
Appellee,  vs.  Wii<uam  J.  Bei<i.  et  al.  Appellants. 

Opinion  Hied  December  15,  1908, 

1.  Taxes — oil  and  gas  lease  comes  within  term  "mining  right/* 
A  lease  of  unlimited  duration  granting  the  right  to  enter  upon  land 
and  prospect  for  oil  and  gas,  drill  wells,  erect  structures,  lay  pipes, 
etc.,  is  a  lease  of  a  "mining  right,"  within  the  meaning  of  sec- 
tions 6  and  y  of  the  Mines  act,  relating  to  the  taxation  of  mining 
rights  separately  from  the  fee,  and  as  such  lease  involves  a  free- 
hold it  should  be  assessed  as  real  property,  separately  from  the  fee. 

2.  Same — mining  right  defined,  A  mining  right  is  a  right  to 
excavate  in  the  earth  for  the  purpose  of  obtaining  minerals  or 
other  useful  products,  and  includes  the  right  to  take  petroleum 
from  the  earth. 

Appeai,  from  the  County  Court  of  Cumberland  county; 
the  Hon.  A.  L.  Ruffner,  Judge,  presiding. 

Golden,  Scholfield  &  Scholfield,  for  appellants: 

The  authority  to  tax  is  derived  from  the  statute,  and 
the  thing  or  class  of  things  to  be  taxed  must  be  specifically 
mentioned  in  any  enactment  for  the  purpose  of  taxation, 
and  if  not  so  mentioned  it  is  not  taxable. 

There  is  no  statute  in  this  State  which  authorizes  the 
taxation  of  an  oil  or  gas  lease  or  the  oil  or  gas  underlying 
a  tract  of  land.  Sections  6  and  7  of  the  Mines  act  have  no 
application  to  the  taxation  of  minerals,  except  when  the 
right  or  title,  to  minerals  in  place  has  been  severed  from 
the  right  or  title  to  the  remainder  of  the  land,  and  has  be- 
come vested  in  a  person  other  than  the  one  having  the  right 
or  title  to  the  remainder  of  the  land. 

Said  sections  6  and  7  were  passed  by  the  legislature  in 
1 86 1,  long  before  the  discovery  of  oil  or  gas  in  this  State, 
and  the  purpose  of  the  enactment  of  said  sections  was  man- 
ifestly to  tax  bodies  of  iron,  coal,  lead,  copper  and  other 
minerals  in  place  when  the  title  or  right  to  the  same  had 
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been  conveyed  to  parties  other  than  the  owner  of  the  sur- 
face, and  the  legislature  could  not  have  contemplated  at 
that  time  the  taxation  of  an  oil  and  gas  lease  or  the  oil  and 
gas  underlying  a  tract  of  land. 

If  general  words  follow  an  enumeration  of  particular 
cases,  such  general  words  are  held  to  apply  only  to  cases 
of  the  same  kind  as  those  which  are  expressly  mentioned. 
Shirk  V.  People,  121  111.  61 ;  Weber  v.  Chicago,  148  id.  313 ; 
In  the  matter  of  Swigert,  119  id.  83;  Cecil  v.  Green,  161 
id.  265. 

The  conveyance  of  coal  in  place,  beneath  the  surface, 
does  not  include  iron  pyrites.  Smoot  v.  Coal  Co.  114  111. 
App.  512. 

A  reservation  of  "all  minerals"  in  a  deed  does  not  in- 
clude petroleum.    Dunham  v.  Kirkpatrick,  loi  Pa.  St.  36. 

Section  4  of  the  Revenue  act  contemplates  a  severance 
of  the  minerals  from  the  surface,  and  has  no  application 
to  an  oil  and  gas  lease. 

Oil  and  gas  while  in  the  earth,  unlike  solid  minerals,  are 
not  the  subject  of  ownership  distinct  from  the  soil,  and  a 
grant  of  the  oil  and  gas,  therefore,  is  a  grant,  not  of  the 
oil  that  is  in  the  grotmd,  but  of  such  a  part  thereof  as  the 
grantee  may  find,  and  passes  nothing  which  can  be  the  sub- 
ject of  an  ejectment  or  other  real  action.  Oil  Co.  v.  Ship- 
man,  233  111.  9. 

A  grant  of  oil  and  gas  on  certain  land  is  a  grant  of  such 
oil  and  gas  as  the  grantee  may  find  there,  and  he  is  not 
vested  with  any  estate  in  the  oil  or  gas  until  it  is  actually 
found,  since,  on  account  of  their  wandering  nature  and  of 
their  liability  to  be  withdrawn  to  other  lands,  they  are  not 
subject  to  absolute  ownership.    Poe  v.  Ulrey,  233  111.  56. 

Grants  of  exclusive  rights  to  mine  for  and  produce  oil, 
though  it  be  a  mineral,  is  not  a  sale  of  the  oil  that  may  af- 
terwards be  discovered.  When  oil  has  been  discovered  un- 
der such  a  grant,  it  is  the  grantee's  right  to  produce  it  and 
3ever  it  from  the  soil.    So  much  as  is  thus  severed  belongs 
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to  the  parties  entitled  to  it  under  the  terms  of  the'  grant,  and 
not  as  any  part  of  the  real  estate  but  as  a  chattel,  and  only  so 
much  as  is  produced  and  severed  passes  under  the  grant. 
Kelly  V.  Keys,  213  Pa.  St.  295. 

Oil  and  gas  leases  are  regarded  as  of  a  character  so  in- 
tangible and  fleeting  as  not  to  constitute  property  liable  to 
taxation.  Rawlins  v.  Artneil,  70  Kan.  778 ;  Dickey  v.  Brick 
Co.  69  id.  106;  Gas  Co.  v.  Board,  89  Pac.  Rep.  750;  State 
V.  Oil  Co.  42  W.  Va.  80;  Kitchen  v.  Smith,  lor  Pa.  St. 
452;  Jones  V.  Wood,  54  Ohio  St.  627;  Carter  v.  Tyler 
County,  45  W.  Va.  806. 

Walter  Brewer,  State's  Attorney,  for  appellee: 

The  rule  of  ejtisdem  generis  is  by  no  means  a  rule  of 
universal  application,  and  its  use  is  to  carry  out, — ^not  to 
defeat, — the  legislative  intent.  When  it  can  be  seen  that 
the  particular  word  by  which  the  general  word  is  followed 
was  inserted,  not  to  give  a  coloring  to  the  general  word, 
but  for  a  distinct  object,  then,  to  carry  out  the  purposes  of 
the  statute,  the  general  word  ought  to  govern.  State  v. 
Broderick,  7  Mo.  App.  19;  Swift  &  Co.  v.  Rennard,  119 
111.  App.  173;  Coal  Co.  V.  Sapp,  133  id.  98. 

Statutes  should  be  construed  so  that  no  clause,  sentence 
or  word  shall  be  deemed  superfluous.  Hunt  v.  Railway  Co. 
121  III.  644;  Cairo  V.  Coleman,  53  111.  App.  689. 

A  mining  right  is  a  right  to  enter  upon  and  occupy  land 
for  the  purpose  of  working  it,  either  by  underground  exca- 
vations or  open  workings,  to  obtain  from  it  the  minerals  or 
ores  which  may  be  deposited  therein.  By  implication  the 
grant  of  such  a  right  carries  with  it  whatever  is  incidental 
to  it  and  necessary  to  its  beneficial  enjoyment.  5  Words 
and  Phrases,  4652. 

Oil  and  gas  are  minerals  and  so  classed,  and  while  in  the 
rock  and  sand  in  situ  are  a  part  and  portion  of  the  realty, 
and  are  embraced  in  the  comprehensive  idea  which  the  law 
attaches  to  the  word  "land."     Wilson  v.  Youst,  43  W.  Va. 
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826;  Punk  V.  Haldeman,  53  Pa.  248;  Stoughton's  Appeal, 
88  id.  201;  Blakely  v.  Marshall,  174  id.  429;  State  v.  OU 
Co,  42  W.  Va.  81. 

Oil  is  a  mineral  and  a  part  of  the  realty,  and,  like  coal 
in  situ,  forms  part  of  the  land.  Whenever  a  conveyance  is 
made  of  it,  whether  such  conveyance  be  called  a  lease  or 
deed,  it  is,  in  effect,  the  grant  of  part  of  the  corpus  of  the 
estate,  and  not  a  mere  incorporeal  right.  Wilson  v.  Youst, 
43  W.  Va.  834;  Punk  V.  Haldeman,  53  Pa.  St.  229;  Wil- 
liamson V.  Jones,  39  W.  Va.  231 ;  Wolfe  County  v.  Beck- 
ett, 105  S.  W.  Rep.  448. 

The  surface  of  the  land  and  the  mineral  beneath  it  may 
be  dissevered  in  title  and  become  separate  tenements,  and 
in  case  of  such  severance  the  mineral  becomes  a  separate 
corporeal  hereditament,  and  its  ownership  is  attached  with 
all  the  incidents  peculiar  to  the  ownership  of  land,  and  the 
surface  may  be  held  in  fee  and  taxed  to  one  person  and  the 
mineral  held  in  fee  and  taxed  to  another  person.  Major 
V.  Pavey,  134  III.  19;  Ames  v.  Ames,  160  id.  599;  Coal 
Co.  V.  Lloyd,  176  id.  275;  Caldwell  v.  Fulton,  31  Pa. 
475;  Caldwell  v.  Copeland,  37  id.  427;  Sanderson  v. 
Scranton  City,  105  id.  469;  Lillibridge  v.  Coal  Co.  143  id. 
299;  St  ought  on' s  Appeal,  88  Pa.  St.  201. 

The  law  is  well  settled  in  this  State  as  to  a  severance,  by 
deed  or  lease,  of  the  coal  mining  right  from  the  remainder 
of  the  realty,  and  also  as  to  the  separate  taxation  of  the 
estate  in  the  mining  right  and  in  the  fee  simple  of  the  sur- 
face. And  the  same  rule  applies  to  mining  rights  in  oil 
lands.  Caldwell  v.  Copeland,  37  Pa.  St.  427;  Major  v. 
Pavey,  134  111.  19;  Coal  Co.  v.  Baker,  135  id.  545;  Shall 
v.  People,  194  id.  24;  In  re  Coal  Co.  213  id.  283. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  sale  entered  in 
the  county  court  of  Cumberland  county  for  taxes  levied  on 
a  mining  right  in  eighty  acres  of  land  in  that  county.    The 
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right  is  based  on  a  certain  instrument  known  as  an  oil  and 
gas  lease,  dated  October  27,  1905,  signed  by  Charley  M. 
and  Rachel  E.  Queen,  granting  to  one  Priddy,  his  heirs, 
successors  and  assigns,  in  consideration  of  one  dollar  and 
the  covenants  of  said  lease,  "all  the  oil  and  gas  in  and  un- 
der the  following  described  premises,  together  with  the  ex- 
clusive right  to  enter  thereon  at  all  times  for  the  purpose 
of  drilling  and  operating  for  oil,  gas  or  water,  and  to  erect, 
install  and  maintain  all  buildings  and  structures,  machin- 
ery and  appliances,  and  lay  all  pipes  necessary  for  the  pro- 
duction, storage  and  transportation  of  oil,  gas  or  water 
upon  and  from  said  premises.  Excepting  and  reserving, 
however,  to  the  lessor  the  one-eighth  (J^)  part  of  all  oil 
produced  and  saved  from  said  premises,  to  be  delivered  in 
the  pipe  line  with  which  the  lessee  may  connect  his  wells. 
*  *  *  To  have  and  to  hold  the  above  premises  for  the 
term  of  one  year,  and  so  long  thereafter  as  oil  or  gas  is 
found  on  said  premises  in  paying  quantities."  The  lease 
also  contains  provisions,  among  others,  as  to  the  payment  of 
rent  in  case  only  gas  is  found  or  in  case  the  well  is  not 
completed  within  sixty  days.  It  appears  from  the  stipula- 
tion of  facts  filed  by  the  parties  hereto  in  the  trial  court, 
that  the  lease  had  been  duly  assigned  to  and  was  owned  by 
the  Campbell  Oil  Company,  the  members  of  which  are  ap- 
pellants herein,  and  that  said  company  had  drilled  a  well  on 
said  land  which  was  then  producing  oil  in  paying  quanti- 
ties ;  also,  that  the  owner  of  the  fee  had  paid  the  taxes  on 
the  fee,  amounting  to  $14.10. 

Sections  6  and  7  of  chapter  94,  (Kurd's  Stat.  1905, 
p.  1399,)  in  relation  to  taxing  mining  rights  in  this  State, 
are  as  follows : 

"Sec.  6.  Any  mining  right,  or  the  right  to  dig  for  or 
obtain  iron,  lead,  copper,  coal,  or  other  mineral  from  land, 
may  be  conveyed  by  deed  or  lease,  which  may  be  acknowl- 
edged and  recorded  in  the  same  manner  and  with  like  ef- 
fect as  deeds  and  leases  of  real  estate. 
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"Sec.  7.  When  the  owner  of  any  land  shall  convey,  by 
deed  or  lease,  any  mining  right  therein,  such  conveyance 
shall  be  considered  as  so  separating  such  right  from  the 
land  that  the  same  shall  be  taxable  separately,  and  any  sale 
of  the  land  for  any  tax  or  assessment  shall  not  include  or 
affect  such  mining  right." 

Appellants  contend  that  the  term  "other  mineral,"  in 
said  section  6,  only  includes  such  minerals  as  are  ejusdem 
generis  with  iron,  lead,  copper  and  coal,  and  does  not  in- 
clude oil  and  gas.  They  also  contend  that  as  this  statute 
was  passed  in  1861,  and  as  oil  and  gas  had  not  at  that  time 
been  the  subject  of  legislation  or  court  action,  the  legisla- 
ture could  not  have  intended  those  products  to  be  included 
in  the  term  "other  mineral."  We  are  unable  to  agree  with 
these  contentions.  Section  6,  above  quoted,  provides  that 
"any  mining  right"  may  be  conveyed  by  lease,  and  section  7 
provides  that  when  such  mining  right  has  been  conveyed  it 
shall  be  considered  as  so  separated  from  the  land  that  it  is 
taxable  separately.  Does  this  oil  lease  properly  come  with- 
in the  term  "mining  right?" 

A  mine  is  an  excavation  in  the  earth  for  the  purpose  of 
obtaining  minerals ;  (2  Bouvier's  Law  Diet. — Rawle's  ed. — 
413;)  an  excavation,  properly  under  ground,  for  the  pur- 
pose of  taking  out  some  useful  product.  (Standard  Diet) 
A  mining  right  may  properly  be  deemed  a  right  to  exca- 
vate in  the  earth  for  the  purpose  of  obtaining  minerals  or 
other  useful  products.  In  some  of  the  States  petroleum 
forms  a  very  valuable  part  of  the  natural  wealth  and  has 
been  pven  careful  consideration  by  the  courts,  and  they 
have  uniformly  held,  so  far  as  the  authorities  we  have  exam- 
ined show,  that  it  should  be  classed  as  a  mineral.  {Appeal 
of  Stoughton,  88  Pa.  St.  198;  Murray  v.  Allred,  100  Tenn. 
100;  Gill  V.  Weston,  no  Pa.  St.  312;  Williamson  v.  Jones, 
39  W.  Va.  231;  Wilson  v.  Youst,  43  id.  826;  Kelly  v. 
Ohio  Coal  Co,  49  N.  E.  Rep.  (Ohio,)  399;  Blakely  v.  Mar- 
shall, 174  Pa.  St.  425;   2  Bouvier's  Law  Diet.  545.)     The 
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case  of  Dunham  v.  Kirkpatrick,  loi  Pa.  St.  36,  is  cited  by 
appellants  as  tending  to  uphold  the  contrary  view.  While 
it  holds  that  the  reservation  of  "other  minerals"  in  a  deed 
did  not  include  petroleum  in  that  instance,  it  expressly  states 
"it  is  true  that  petroleum  is  a  mineral;  no  discussion  is 
needed  to  prove  that  fact,"  This  court  has  recently  de- 
cided that  oil  and  gas  are  classed  as  minerals,  though  they 
may  have  peculiar  attributes  not  common  to  other  minerals 
which  have  a  fixed  and  permanent  situs.  (Poe  v.  Ulrey, 
233  111.  56;  Watford  Oil  and  Gas  Co.  v.  Shipman,  id.  9.) 
It  is  true  that  when  the  statute  above  quoted  was  passed, 
petroleum  was  not  as  extensive  an  article  of  commerce  in 
this  State  as  it  has  since  become.  That,  however,  does  not 
exclude  it  from  the  act  any  more  than  it  would  gold,  mica 
or  some  other  mineral  that  might  be  discovered.  In  GUI 
V.  Weston,  supra,  the  same  argument  was  advanced,  and 
the  court  there  said :  "It  matters  not  that  the  act  of  1855 
was  passed  before  petroleum  was  discovered.  It  is  a  min- 
eral substance  obtained  from  the  earth  by  the  process  of 
mining,  and  the  land  from  which  it  is  obtained  may  with 
propriety  be  called  mining  land." 

Manifestly,  the  mining  right  created  by  this  lease  is 
property  and  should  be  taxed.  Appellants  have  cited  au- 
thorities holding  that  it  is  not  such  a  right  that  it  can  be 
taxed  as  real  estate.  (State  v.  South  Penn  Oil  Co.  42 
W.  Va.  80 ;  Kansas  Natural  Gas  Co.  v.  Board  of  Commis- 
sioners, 89  Pac.  Rep.  (Kan.)  750;  Kitchen  v.  Smith,  loi 
Pa.  St.  452;  Jones  v.  Wood,  54  Ohio  St.  627.)  Some 
of  these  authorities  tend  to  hold  that  it  cannot  be  taxed  at 
all  except  as  the  oil  or  gas  are  taken  from  the  land,  and 
then  they  must  be  taxed  as  personal  property.  It  should 
be  noted  that  although  the  leases  in  those  cases  are  substan- 
tially like  the  one  here  in  question,  the  statutes  in  those 
States  are  quite  different  from  the  one  here  under  consid- 
eration. The  West  Virginia  court  holds,  in  the  case  just 
cited  from  that  State,  that  the  lease  does  not  convey  a 
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freehold  interest.  This  court  has  held,  under  provisions  in 
a  lease  substantially  like  this,  that  it  conveyed  a  freehold 
interest.  {Bruner  v.  HickSj  230  111.  536;  Poe  v.  Ulrey, 
supra.)  In  discussing  the  above  sections  of  the  statute  in 
In  re  Major,  134  111.  19,  we  have  held  that  even  though 
there  was  no  evidence  that  coal  existed  under  the  land, 
whatever  there  was  of  coal  or  mineral  underlying  certain 
land  was  reserved  by  the  conveyance  there  in  question,  and 
the  lease  could  be  taxed.  Similar  leases  affecting  rights  as 
to  coal  have  been  held  to  so  separate  a  mining  right  therein 
that  it  should  be  taxed  separately.  (Consolidated  Coal  Co, 
V.  Baker,  135  111.  5455  Sholl  Bros.  v.  People,  194  id.  24; 
In  re  Maplewood  Coal  Co,  213  id.  283.)  Oil  and  gas,  like 
salt  water  and  other  liquids  and  gaseous  bodies,  are  differ- 
ent in  their  action  from  solid  minerals,  such  as  coal  and 
iron,  and  this  difference  might,  under  certain  conditions,  re- 
quire the  application  of  different  rules  as  to  solid  minerals 
than  as  to  liquid  or  gaseous  ones.  ( Watford  Oil  and  Gas 
Co.  V.  Shipman,  supra.)  But  such  is  not  the  case  here. 
Whatever  may  have  been  decided  in  other  jurisdictions,  it 
is  clear  under  the  decisions  in  this  State  that  this  lease  con- 
veys such  a  mining  right  in  the  land  here  in  question  that 
it  can  properly  be  taxed  separately,  and  that  as  it  involves 
a  freehold  it  should  be  assessed  as  real  property. 

Appellants  contend  that  the  board  of  review  improperly 
assessed  the  entire  mining  right  to  appellants.  So  far  as 
the  record  discloses  there  is  nothing  to  show  that  the  board 
did  not  assess  to  appellants  only  what  was  considered  the 
fair  value  of  the  mining  right  obtained  by  them  under  the 
lease.  As  to  whether  the  one-eighth  of  oil  reserved  by  the 
owners  of  the  fee  did,  or  should,  cause  the  tax  on  the  fee 
to  be  made  higher  is  a  question  not  raised  on  this  record. 
The  judgment  of  the  county  court  will  be  affirmed 

Judgment  affirmed. 
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The  Pkopi^e  ex  rel.  Zephir  Boisvert  et  al.  Appellants,  vs. 
Myron  Magruder  et  al.  Appellees. 

Opinion  filed  December  i$,  ipo8. 

1.  Drainage — commissioners  of  highways  are  to  be  regarded  as 
owners  of  land.  Under  section  y6  of  the  Farm  Drainage  act,  re- 
lating to  districts  by  user,  if  a  portion  of  the  ditch  is  in  the  high- 
way and  drains  not  only  the  adjoining  lands  but  also  the  highway, 
the  commissioners  of  highways,  in  their  corporate  capacity  and  as 
the  representatives  of  the  public,  which  has  a  perpetual  easement 
in  the  highway,  must  be  regarded  as  "owners  of  land,"  within  the 
meaning  of  such  section. 

2.  Same — what  land  may  be  included  in  district  by  user.  Lands 
which  drained  into  a  ditch  constructed  along  a  highway  by  the 
highway  commissioners,  both  before  and  after  the  ditch  was  deep- 
ened by  the  commissioners  with  money  subscribed  by  land  owners, 
may  be  included  in  a  district  subsequently  organized  under  sec- 
tion 76  of  the  Farm  Drainage  act,  although  the  owners  of  such 
lands  did  not  contribute  to  the  subscription  fund  for  deepening  the 
ditch  nor  take  any  part  in  that  work. 

3.  Same — omission  of  lands  is  not  fatal  to  organisation.  The 
fact  that  certain  lands,  the  owners  of  which  contributed  to  the 
fund  for  the  deepening  of  a  ditch  by  highway  commissioners,  were 
not  included  in  the  petition  for'  the  organization  of  a  district  by 
user  nor  in  the  district  as  organized,  is  not  fatal  to  organization. 

AppEai.  from  the  Circuit  Court  of  Kank&kee  county; 
the  Hon.  Prank  L.  Hooper,  Judge,  presiding. 

This  is  a  petition  filed  by  the  People,  on  the  relation  of 
Zephir  Boisvert  and  others,  in  the  circuit  court  of  Kanka- 
kee county,  for  leave  to  file  an  information  in  the  nature 
of  a  quo  warrgnto  against  Myron  Magruder,  Joseph  Le- 
clair  and  M.  M.  Beebe,  to  require  them  to  show  by  what 
authority  they  hold  and  exercise  the  office  of  drainage  com- 
missioners of  a  certain  pretended  drainage  district  known 
as  Bourbonnais  Union  District  No.  5.  The  relators  ques- 
tion the  legality  of  the  organization  of  the  district. 

In  support  of  the  petition  the  relators  filed  the  affidavits 
of  Zephir  Boisvert,  Henry  Gregoire  and  Charles  Schilling, 
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in  which  they  aver  that  in  the  year  1903  R.  W.  Wilkinson 
and  others  desiring  to  deepen  a  certain  ditch  running  west 
along  the  south  side  of  a  public  highway  between  sections 
22  and  27  and  between  sections  23  and  26  in  the  town  of 
Bourbonnais,  to  Soldier  creek,  entered  into  an  agreement 
with  the  commissioners  of  highways  of  that  town  whereby 
each  of  them  was  to  pay  said  commissioners  a  certain  sum 
of  money  to  defray  the  expense  of  cleaning  out  and  deep- 
ening said  ditch,  upon  the  condition  that  two  sewer  pipe 
culverts  extending  across  the  road  north  and  south  along 
the  line  and  north  of  said  ditch  should  be  taken  out ;  that 
in  pursuance  of  said  agreement  the  ditch  was  deepened,  and 
that  thereafter  the  banks  caved  in,  and  that  Wilkinson  there- 
upon set  about  to  have  a  tile  drain  put  in  said  ditch,  and 
with  that  end  in  view  petitioned  for  the  formation  of  the 
above  mentioned  drainage  district,  under  the  provisions  of 
section  151  of  chapter  42,  Kurd's  Revised  Statutes  of  1905, 
and  that  the  respondents  pretended  to  organize  said  drain- 
age district  and  since  that  time  have  pretended  to  be  com- 
missioners thereof.  Affiants  aver  that  they  were  not  parties 
to  the  deepening  of  said  ditch  and  that  the  removal  of  said 
culverts  wis  detrimental  to  them;  that  by  removing  said 
culverts  the  waters  which  in  the  natural  course  of  drainage 
would  have  flowed  north  through  said  culverts  were  forced 
to  the  west  in  said  ditch,  thereby  causing  more  water  to 
flow  in  said  ditch  adjoining  affiants'  land;  that  many  per- 
sons were  taken  into  said  drainage  district  that  were  not 
parties  to  the  original  agreement  to  deepen  said  ditch,  and 
that  many  persons  who  were  parties  to  that  agreement  were 
not  included  in  the  formation  of  said  district  and  who  still 
own  the  lands  which  they  then  owned ;  affiants  further  state 
that  they  are  the  owners  of  lands  attempted  to  be  taken  in 
and  included  in  the  formation  of  said  district,  and  that  an 
assessment  has  been  levied  against  their  lands  and  that  the 
same  has  been  returned  as  delinquent  to  the  county  treas- 
urer.    Boisvert  states  further  that  the  only  purpose  of  the 


Digitized  by  VjOOQ iC 


342  The  People  t;.  Magruder.  [2S7  E 

formation  of  the  said  district  was  to  put  a  tile  drain  in  the 
ditch  in  the  highway,  which  Wilkinson  and  others  had  by 
mutual  agreement  in  writing  deepened  and  enlarged  some 
three  or  four  years  ago;  that  it  was  done  for  the  purpose 
of  bringing  west  along  said  highway  waters  which  natu- 
rally would  have  flowed  towards  the  north-west  over  and 
^Toss  lands  owned  by  Wilkinson  and  his  neighbors,  into 
what  is  known  as  Soldier  creek. 

It  appears  from  counter-affidavits  filed  by  respondents, 
that  on  December  i6,  1906,  R.  W.  Wilkinson  filed  with  the 
town  clerk  of  the  town  of  Bourbonnais  a  petition  praying 
for  the  organization  of  a  drainage  district  under  section  151 
of  chapter  42,  Kurd's  Revised  Statutes  of  1905.  This  peti- 
tion was  signed  by  himself  alone,  and  in  it  he  represented 
that  he  and  certain  others  owned  adjoining  lands  which  re- 
quired a  system  of  combined  drainage,  and  that  he  and  such 
other  owners,  or  their  grantors,  had  theretofore  by  volun- 
tary action  constructed  open  ditches  and  tile  drains  which 
formed  a  continuous  line  and  branches  through  and  over 
and  across  said  lands,  and  that  repairs  and  improvements 
were  needed  on  the  said  drains,  and  that  they  could  not  be 
made  by  voluntary  agreement  of  the  parties.  In  this  peti- 
tion Wilkinson  included  lands  belonging  to  relators  Zephir 
Boisvert,  Henry  Gregoire,  Henry  Fink,  Jerry  Marcotte, 
Lille  Brule  and  Charles  Schilling,  none  of  whom  were  par- 
ties to  the  agreement  above  referred  to  for  deepening  the 
ditch  in  1903.  On  the  other  hand,  the  lands  of  Louis  Sa- 
voie,  Robert  Lambert,  Joseph  O.  Rivard,  Simon  Longtin 
and  George  Gravelin,  all  of  whom  were  parties  to  the  agree- 
ment above  referred  to,  were  not  included  in  said  petition. 
The  commissioners  of  highways  took  the  view  that  the  pe- 
tition of  Wilkinson  gave  them  the  jurisdiction  to  organize 
a  district  as  prayed  for,  and  they  organized  the  district. 
Their  acts  after  they  had  effected  the  organization  or  pur- 
ported organization  are  not  questioned  in  this  proceeding. 
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Affiants,  whose  affidavits  were  filed  in  behalf  of  respond- 
ents, further  state  that  said  open  ditch  had  been  constructed 
more  than  twenty  years  prior  to  the  organization  of  said 
district  and  had  been  used  continuously  as  a  drain  after  its 
construction,  and  that  it  was  constructed  by  voluntary  ac- 
tion of  the  highway  commissioners  of  the  town  of  Bour- 
bonnais,  and  extended  from  a  point  a  few  rods  east  of  the 
east  line  of  the  west  half  of  section  26  west  to  Soldier 
creek;  that  it  was  constructed  for  the  purpose  of  conveying 
surface  waters  naturally  flowing  into  said  road  directly  to 
Soldier  creek.  Affiants  admit  that  there  were  two  sewer 
pipe  culverts  across  said  public  highway  north  of  section  26 
at  the  time  of  and  for  some  time  prior  to  the  making  of  the 
subscription  agreement  heretofore  mentioned,  and  that  the 
highway  commissioners  of  the  town  of  Bourbonnais,  after 
said  subscription  was  paid  to  them,  removed  and  closed  up 
said  culverts,  and  that  by  so  doing  they  did  not  injure  the 
lands  of  anyone.  Affiants  then  aver  that  each  of  the  relat- 
ors, after  the  construction  of  said  ditch  in  the  public  high- 
way and  before  the  organization  of  said  drainage  district, 
laid  tiles  and  constructed  drains  upon  their  lands  and  con- 
nected them  with  said  ditch ;  that  at  and  before  the  time  of 
the  said  subscription  heretofore  mentioned  it  became  evi- 
dent that  the  ditch  needed  repairs  and  improvements  so  as 
to  more  adequately  drain  the  lands  now  embraced  in  said 
district,  and  that  Wilkinson  and  others  wanted  the  highway 
commissioners  of  the  town  of  Bourbonnais  to  clean  out  and 
deepen  said  open  ditch  at  the  expense  of  the  town ;  that  the 
commissioners  decided  that  they  would  deepen  said  ditch 
provided  they  could  get  enough  subscriptions  to  justify 
them  in  so  doing,  and  that  it  was  under  these  circumstances 
that  the  said  subscription  agreement  was  made;  that  the 
lands  of  certain  persons  who  subscribed  to  said  agreement 
did  not  naturally  drain  into  said  ditch  nor  was  their  land 
involved  in  the  same  system  of  combined  drainage  as  the 
lands  in  the  said  drainage  district,  and  that  said  persons 
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subscribed  to  said  agreement  only  upon  the  condition  that 
said  culverts  would  be  removed. 

The  court,  upon  a  hearing,  entered  an  order  denying  the 
petition  for  leave  to  file,  and  from  that  order  the  relators 
have  prosecuted  an  appeal  to  this  court  It  is  contended  by 
them  that  the  leave  should  have  been  granted. 

J.  Bert.  Mili^ER,  State's  Attorney,  (A.  L.  Granger, 
of  counsel,)  for  appellants. 

Savary  &  RuEi/,  and  Eben  B.  Gower,  for  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

The  conclusion  of  the  judge  of  the  circuit  court  was 
that  the  drainage  district  in  question  was  legally  organized 
under  the  provisions  of  section  151  of  chapter  42,  Kurd's 
Revised  Statutes  of  1905,  which  reads  as  follows :  "Where 
two  or  more  parties  owning  adjoining  lands  which  require 
a  system  of  combined  drainage,  have  by  voluntary  action 
constructed  ditches  which  form  a  continuous  line,  or  line 
and  branches,  the  several  parties  shall  be  liable  for  their  just 
proportion  of  such  repairs  and  improvements  as  may  be 
needed  therefor,  the  amount  to  be  determined  as  near  as 
may  be  on  the  same  principle  as  if  these  ditches  were  in 
an  organized  district.  Whenever  such  repairs  and  improve- 
ments are  not  made  by  voluntary  agreement,  any  one  or 
more  owning  parts  of  such  ditch  shall  be  competent  to  peti- 
tion for  the  formation  of  a  drainage  district  to  include  the 
lands  interested  in  maintaining  these  ditches.  The  peti- 
tioner or  petitioners  for  the  formation  of  such  district  must 
show  to  the  satisfaction  of  the  court  that  his  or  their  land 
is  damaged  through  the  lack  of  proper  repairs  or  improve- 
ments to  said  ditch  or  drain.  The  form  of  procedure  and 
the  conditions  heretofore  prescribed  in  this  act  shall  be  ob- 
served as  near  as  practicable;  but  the  ditches  shall  be  taken 
as  a  dedication  of  the  right  of  way,  and  their  construction 
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and  joining  as  the  consent  of  the  several  parties  to  be  united 
in  a  drainage  district.  These  ditches,  if  open,  shall  be  made 
tile  drains  when  practicable." 

It  is  first  objected  to  the  validity  of  the  organization 
that  the  section  set  out  does  not  authorize  the  formation  of 
a  drainage  district  upon  the  petition  of  one  or  more  parties 
owning  parts  of  a  ditch  and  branches,  where,  as  here,  the 
principal  ditch  is  in  the  highway,  where  that  ditch  was 
originally  constructed  by  the  highway  commissioners  and 
where  the  owners  of  lands  adjoining  the  highway  have 
merely  drained  their  lands  into  the  ditch  in  the  highway. 
The  portion  of  the  ditch  which  was  in  the  highway  not  only 
afforded  a  passageway  for  waters  flowing  off  the  adjoining 
lands  but  also  drained  the  highway,  and  we  think  that  the 
commissioners  of  highways,  in  their  corporate  capacity  and 
as  representatives  of  the  public,  within  the  meaning  of  this 
section  are  to  be  regarded  as  the  owners  of  land.  The  pub- 
lic has  a  perpetual  easement  in  the  highway,  and  that  ease- 
ment is  a  freehold.  {Perry  v.  Bozarth,  198  111.  328.)  In 
the  case  of  Young  v.  Commissioners  of  Highways,  134  111. 
569,  this  court  held  that  where  commissioners  of  highways 
undertake  to  drain  a  public  highway  they  possess  the  same 
rights  and  are  to  be  governed  by  the  same  rules  as  adjoin- 
ing land  owners  who  may  undertake  to  drain  their  own 
lands,  excepting,  however,  cases  in  which  the  commissioners 
may  proceed  under  the  Eminent  Domain  law  of  the  State. 
While  that  case  is  entirely  dissimilar  to  this  in  its  facts, 
we  yet  think  the  law  as  there  stated  places  the  public  high- 
way and  the  commissioners  of  highways  in  the  same  cate- 
gory with,  and  makes  them  bear  the  same  burdens  as,  other 
lands  and  other  land  owners,  so  far  as  the  laws  pertaining 
to  drainage  are  concerned.  The  situation  here  is  precisely 
the  same  as  though  the  lands  in  the  highway  were  owned  by 
private  persons  without  the  burden  of  the  easement. 

In  1903,  with  money  furnished  by  subscription  by  cer- 
tain land  owners,  the  highway  commissioners  deepened  the 
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ditch  in  the  highway.  Certain  owners  whose  lands  drained 
into  the  ditch  paid  nothing  toward  the  expense  of  this  work. 
These  lands  are  now  within  the  district  in  accordance  with 
the  prayer  of  the  petition  for  the  organization  of  the  drain- 
age district.  It  is  insisted  that  these  owners  are  not,  within 
the  statute,  parties  who  have  by  voluntary  action  constructed 
ditches  which  form  a  continuous  line  or  line  and  branches, 
because  they  took  no  part  in  the  deepening  of  the  ditch; 
that  no  parties  can  be  regarded  as  having  constructed  or 
helped  to  construct  the  system  of  drainage  as  it  existed 
when  the  petition  for  the  organization  of  the  drainage  dis- 
trict was  filed,  except  those  who  contributed  to  the  deepen- 
ing of  the  highway  ditch  in  1903.  This  position  seems 
to  us  untenable.  Before  the  ditch  was  made  deeper,  these 
owners  who  subscribed  nothing  to  the  expense  of  that  work 
were  the  owners  of  lands  which,  with  other  lands  involved 
in  this  suit,  required  a  system  of  .combined  drainage, — ^that 
is,  an  outlet  was  required  for  all  the  waters  flowing  off  these 
lands  and  a  common  outlet  was  found  through  this  ditch  in 
the  highway.  The  deepening  of  the  ditch  left  the  system 
of  combined  drainage  in  existence.  It  is  not  denied  that  the 
lands  of  each  of  these  persons  who  did  not  help  pay  for 
the  work  in  1903  drained  into  the  ditch  both  before  and 
after  the  work  of  deepening  was  done.  Under  these  cir- 
cumstances it  seems  clear  that  these  lands  might  properly 
be  included  in  the  petition  for  the  organization  of  the  dis- 
trict, even  though  the  owners  thereof  contributed  nothing 
toward  improving  the  main  ditch  in  1903. 

It  is  also  complained  that  certain  lands,  the  owners  of 
which  contributed  toward  the  improvement  of  1903,  were 
not  included  in  the  petition  for  the  organization  of  the  dis- 
trict nor  in  the  district  when  it  was  organized.  This  is  not 
fatal  to  the  organization.  Barnes  v.  Drainage  Comrs.  221 
111.  627. 

We  have  thus  disposed  of  all  questions  presented  by  ap- 
pellants.   The  order  of  the  circuit  court  will  be  affirmed. 

Order  affirmed. 
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The  City  of  Chicago,  Appellant,  vs.  The  West  Side 
Metal  Refining  Company,  Appellee. 

Opinion  filed  December  13,  ipo8. 

Appeals  and  brrors — when  an  appeal  does  not  lie  to  Supreme 
Court  ivithout  certificate  of  importance.  In  the  absence  of  a  cer- 
tificate of  importance  an  appeal  does  not  lie  to  the  Supreme  Court 
from  a  judgment  df  the  Appellate  Court  reversing  a  judgment  for 
$100  and  costs  of  suit  recovered  by  a  city  in  an  action  to  recover 
a  penalty  for  an  alleged  violation  of  a  city  ordinance. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Munici- 
pal Court  of  Chicago;  the  Hon.  John  C.  Scovel,,  Judge, 
presiding. 

George  H.  White,  (Henry  M.  Seugman,  of  coun- 
sel,) for  appellant. 

Benjamin  E.  Cohen,  (H.  J.  Rosenberg,  of  counsel,) 
for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court  : 

This  suit  was  begun  by  appellant,  the  city  of  Chicago, 
filing  a  pr(Bcipe  in  the  municipal  court  in  said  city  for  a 
summons  against  appellee.  The  bill  of  particulars  stated 
that  the  city  of  Chicago  claimed  a  penalty,  not  exceeding 
$ioOy  for  the  violation  of  section  2040  of  the  revised  muni- 
cipal code  of  the  city  of  Chicago  by  appellee  for  carrying  on 
in  said  city  the  business  of  junk  dealer  without  first  obtain- 
ing a  license  so  to  do.  Summons  was  issued  as  prayed,  and 
served.  Trial  was  had  in  the  municipal  court,  and  a  judg- 
ment entered  against  appellee  for  $100  debt  and  costs  of 
suit  and  an  execution  awarded  therefor.  Appellee  here,  who 
was  defendant  below,  appealed  from  the  judgment  of  the 
municipal  court  to  the  Appellate  Court.  That  court  re- 
versed the  judgment  of  the  municipal  court  without  remand- 
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ing  the  case,  and  the  city  of  Chicago  has  brought  the  case 
to  this  court  by  appeal. 

The  Appellate  Court  made  no  certificate  of  importance. 
The  statute  does  not  warrant  appeals  from  the  Appellate 
Court  to  this  court  in  such  cases,  and  the  appeal  is  dismissed. 

Appeal  dismissed. 


The  PEOPI.E  OF  the  State  of  Ii^linois,  Defendant  in  Er- 
ror, vs.  Samuei.  Feinberg  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  December  15,  jpo8. 

1.  Criminal  law — when  person  may  be  convicted  of  crime  of 
receiving  stolen  property.  One  indicted  for  the  crime  of  receiving 
stolen  property  may  be  convicted  of  the  offense  charged  although 
the  evidence  shows  he  was  an  accessory  before  the  fact,  if  he  was 
not  present  at  the  actual  time  of  the  conversion  of  the  goods. 

2.  Same — evidence  of  self-confessed  accomplice  may  be  sufH- 
cient  to  convict,  A  conviction  may  be  sustained  although  the  only 
evidence  of  guilt  is  that  of  self-confessed  accomplices,  but  such 
evidence  is  open  to  grave  suspicion  and  should  be  acted  upon  with 
the  utmost  caution. 

3.  Same — instructions  must  be  accurate  where  evidence  is  close. 
Where  the  evidence  in  a  criminal  case  is  sharply  conflicting  on 
material  points  the  instructions  should  state  the  law  applicable  to 
the  facts  with  accuracy. 

4.  Same — when  giving  instruction  assuming  fact  is  reversible 
error.  In  a  prosecution  for  receiving  stolen  property  it  is  rever- 
sible error  to  give  an  instruction  assuming  the  fact  that  the  defend- 
ant accepted  the  property,  where  that  fact  is  denied  by  defendant 
and  his  denial  is  to  some  extent  corroborated,  and  where  none  of 
the  stolen  property  was  found  in  his  possession  and  the  only  evi- 
dence against  him  is  the  testimony  of  self-confessed  accomplices. 

5.  Same — what  evidence  is  competent  in  a  prosecution  for  re- 
ceiving stolen  property.  In  a  prosecution  for  receiving  stolen 
property,  consisting  of  pig  iron,  which  it  is  charged  was  bought 
by  the  defendant  from  teamsters  engaged  in  hauling  it  to  the  own- 
er's place  of  business,  it  is  not  error  to  allow  a  witness  employed 
by  a  foundry  company  to  testify  that  the  defendant,  about  the  time 
of  the  offense  charged,  offered  to  sell  the  foundry  company  some 
pig  iron  which  he  claimed  he  was  expecting  to  obtain  from  In- 
diana, but  that  he  did  not,  in  fact,  sell  or  deliver  any. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Theodore  Brentano,  Judge,  presiding. 

James  T.  Brady,  and  Edwin  J.  Raber,  for  plaintiffs 
in  error: 

A  conviction  based  upon  the  uncorroborated  evidence 
of  an  accomplice,  where  the  accomplice  is  contradicted  by 
the  accused,  who  is  corroborated  by  other  evidence,  or  a 
conviction  based  upon  the  un3upported  evidence  of  a  dis- 
credited witness,  who  is  contradicted  by  the  accused,  whose 
reputation  for  honesty  is  abundantly  proven  and  otherwise 
corroborated,  cannot  stand  as  a  matter  of  law.  Campbell 
V.  People,  159  111.  9;  Cohen  v.  People,  197  id.  482;  Keller 
V.  People,  204  id.  604;  Cunningham  v.  People,  210  id.  410. 

One  accomplice  cannot  corroborate  another,  i  Am.  & 
Eng.  Ency.  of  Law,  405;  12  Cyc.  458;  United  States  v. 
Hin^,  35  Fed.  Rep.  .278;  People  v.  Creegan,  53  Pac.  Rep. 
1082;  Whitlow  v.  State,  18  S.  W.  Rep.  865;  Howard  v. 
Commonwealth,  61  id.  756. 

The  question  whether  the  defendants  received  the  prop- 
erty alleged  in  the  indictment  being  in  dispute,  it  was  re- 
versible error  for  the  court  to  give  the  instruction  assuming 
that  the  defendants  received  the  property.  Foglia  v.  Peo- 
pie,  229  111.  291 ;  Miller  v.  People,  229  id.  382;  Hammond 
V.  People,  199  id.  173;  Chambers  v.  People,  105  id.  409; 
Scott  v.  People,  141  id.  211. 

Where  the  evidence  upon  material  points  is  conflicting 
the  instructions  must  be  accurate.  Miller  v.  People j  22g 
111.  381;  Swan  v.  People,  98  id.  610;  Adams  v.  People, 
179  id.  633;  Chambers  v.  People,  105  id.  409. 

The  indictment  charges  receiving  stolen  property;  the 
proof  was  larceny.  This  is  a  fatal  variance,  and  the  court 
erred,  at  the  close  of  the  State's  case,  in  denying  defend- 
ants' motion  to  direct  a  verdict  finding  the  defendants  not 
guilty.  25  Cyc.  59;  2  Bishop's  New  Crim.  Law,  sec  1140; 
State  V.  Larken,  49  N.  H.  42;  State  v.  Honig,  78  Mo.  252. 
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WiLUAM  H.  Stead,  Attorney  General,  and  John  J. 
Healy,  State's  Attorney,  (Hobart  P.  Young,  of  coun- 
sel,) for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error  were  indicted  in  the  criminal  court 
of  Cook  county  on  the  charge  of  unlawfully  buying  and 
receiving  six  thousand  pounds  of  pig  iron,  of  the  value  of 
one  cent  a  pound,  knowing  that  it  had  been  stolen.  They 
were  found  guilty  in  said  court  and  sentenced  to  the  peni- 
tentiary, and  the  case  is  brought  here  by  writ  of  error. 

The  Crane  Company  is  a  corporation  doing  business  at 
219  Jefferson  street,  Chicago,  and  handles  large  quantities 
of  pig  iron.     William  Gallagher  and  Peter  Briody  were 
teamsters  for  the  company  during  the  year  1905,  their  prin- 
cipal duty  being  to  haul  pig  iron  from  the  railways  to  the 
foundry.    Plaintiffs  in  error  during  that  year  were  partners, 
engaged  in  the  scrap  iron  and  metal  business  at  197  West 
Taylor  street,  in  Chicago.     Gallagher  testified  that  some 
time  in  August,  1905,  while  he  was  hauling  a  load  of  pig 
iron  belonging  to  the  Crane  Company,  the  plaintiff  in  error 
Shaffer  met  him  on  the  street  and  asked  him  if  he  did  not 
wish  to  get  rid  of  a  part  of  the  load;  that  he  replied  that 
he  did  not  mind  if  he  did,  and  was  directed  by  Shaffer  to 
drive  through  an  alley  and  into  the  rear  of  the  plaintiffs 
in  error's  place  of  business  on  Taylor  street;   that  Shaffer 
opened  the  gates  and  witness  threw  out  several  pieces  of 
pig  iron,  for  which  he  was  paid  by  Feinberg  a  dollar,  which, 
upon  his  objection,  was  increased  to  $1.50.    Gallagher  fur- 
ther testified  that  from  August  to  December  21,  1905,  at 
least  four  or  five  different  times  he  drove  a  load  of  pig 
iron  into  the  rear  of  plaintiffs  in  error's  yard  and  sold  a 
few  pieces  of  the  iron,  getting  from  one  dollar  to  two  dol- 
lars a  time ;  that  he  knew  that  Briody  during  these  months 
did  the  same  thing,  and  on  various  trips  they  were  together; 
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that  on  December  22,  1905,  they  were  driving  together 
from  the  railway  yards,  each  with  a  load  of  pig  iron;  that 
some  two  blocks  away  from  plaintiffs  in  error's  place  of 
business  they  left  one  of  the  wagons  and  drove  with  the 
other  through  the  alley  to  the  rear  of  plaintiffs  in  error's 
yard  and  sold  the  entire  load,  receiving  therefor  $10  from 
plaintiffs  in  error,  the  iron  being  unloaded  into  a  manure 
pile  in  the  yard  and  covered  up.  He  further  stated  that 
Briody  left  the  yard  before  he  did  and  drove  the  other  load 
of  iron  down  and  unloaded  it  at  the  Crane  Company's  plant, 
and  that  he  waited  on  the  street  with  his  empty  wagon 
until  Briody  came  and  then  they  went  for  another  load. 
Briody  also  testified  for  the  State  and  agreed  substantially 
with  the  testimony  of  Gallagher.  They  both  also  testified 
that  plaintiff  in  error  Feinberg  gave  Gallagher  a  bottle  of 
wine  and  Briody  a  box  of  cigars  for  a  Christmas  present 
in  December,  1905.  The  testimony  shows  that  Gallagher 
had  been  employed  by  the  Crane  Company  for  about  four 
years  previous  to  December  22,  1905,  and  left  in  Febru- 
ary, 1906;  that  Briody  had  been  in  its  employ  about  twenty 
years  previous  to  December  22,  1905.  Some  time  in  1906 
plaintiffs  in  error  dissolved  partnership.  Briody  testified 
that  in  November,  1906,  he  went  to  197  West  Taylor  street 
with  a  wagon  load  of  pig  iron  and  was  told  by  Feinberg 
to  drive  out  at  once, — that  he  did  not  want  to  buy  any  pig 
iron, — and  that  witness  then  drove  out  and  took  the  iron  to 
the  Crane  Company.  Shortly  thereafter,  on  the  same  day, 
he  was  called  into  the  office  of  the  company,  and  having 
been  accused  of  having  taken  and  disposed  of  pig  iron  at 
various  times,  confessed  to  the  facts  as  above  stated  and 
was  then  discharged.  Gallagher  was  thereafter  called  in, 
and  he  also  admits  that  he  confessed  to  the  entire  transac- 
tions, the  same  as  he  testified  on  this  proceeding.  The  State 
also  proved  by  one  Novotny  that  he  had  been  employed 
by  the  Bar  Foundry  Company  in  Chicago,  and  that  during 
November,  1906,  he  had  a  conversation  with  Feinberg  in 
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which  the  latter  offered  to  sell  the  Bar  Foundry  Company 
some  pig  iron  which  he  claimed  he  expected  to  obtain  from 
Indiana,  but  that  no  pig  iron  was  ever  sold  or  delivered  by 
said  Feinberg  to  said  company.  Feinberg  testified  that  he 
had  never  seen  Briody  until  the  occasion  in  November,  1906, 
when  he  drove  in  the  yard  and  wanted  to  sell  pig  iron  and 
was  ordered  out,  and  that  he  had  never  seen  Gallagher  un- 
til the  time  of  the  trial,  and  that  he  had  never  bought  any 
pig  iron,  either  on  December  22,  1905, — the  time  charged 
in  the  indictment, — or  at  any  other  time,  from  either  of 
them.  Shaffer  testified  he  had  never  seen  either  Briody  or 
Gallagher  until  the  trial  and  that  he  had  never  bought  any 
pig  iron  from  either  of  them.  The  book-keeper  of  the  firm. 
Miss  Anna  Sandlers,  testified  that  she  was  working  for 
them  in  their  office  during  1905  and  that  the  office  window 
was  so  situated  that  she  could  see  into  the  yard;  that  she 
was  there  during  the  day  of  December  22,  1905,  and  did 
not  see  either  Briody  or  Gallagher,  or  anyone  else,  drive  in 
with  a  load  of  pig  iron  on  that  day  or  any  other  day  dur- 
ing that  year.  Several  witnesses  testified  as  to  the  previous 
good  reputation  of  both  plaintiffs  in  error,  and  no  attempt 
was  made  by  the  State  to  show  the  contrary. 

Plaintiffs  in  error  contend  that  there  is  a  variance  be- 
tween the  indictment  and  the  proof;  that,  even  admitting 
the  testimony  of  Briody  and  Gallagher  to  be  true,  it  shows 
that  the  plaintiffs  in  error  were  guilty  of  larceny  and  not  of 
receiving  stolen  property.  Under  sections  239  and  241  of 
the  Criminal  Code  the  offense  of  receiving  or  buying  stolen 
property,  or  aiding  or  concealing  the  same,  for  gain,  or  to 
prevent  the  owner  from  re-possessing  himself  thereof,  with 
knowledge  that  it  has  been  stolen,  is  made  a  substantive 
crime  and  subject  to  punishment,  without  reference  to  the 
trial  or  conviction  of  the  person  committing  the  larceny. 
(Huggins  V.  People,  135  111.  243.)  The  argument  is  made 
that  the  proof  shows,  if  it  proves  an)rthing,  that  Feinberg 
and  Shaffer  planned  the  taking  of  the  property  before  its 
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conversion,  and  that  therefore,  if  the  State's  testimony  were 
true,  they  were  guilty  of  larceny  as  principals,  or  at  least 
as  accessories  before  the  fact,  and  were  not  guilty  of  the 
offense  of  receiving  stolen  property ;  that  the  principal  can 
not  be  held  as  receiver,  as  one  cannot  be  guilty  of  receiv- 
ing stolen  goods  from  himself.  (2  Bishop  on  New  Crim. 
Law,  sec.  1140.)  The  evidence  is  not  entirely  clear  regard- 
ing the  load  alleged  to  have  been  sold  on  December  22, 
1905,  as  to  whether  there  was  any  previous  talk  that  day 
before  the  load  was  drawn  into  the  yard.  Gallagher  says 
that  Feinberg  and  Shaffer  suggested  some  days  before  that 
a  whole  load  be  sold,  and  that  he  then  said  it  was  too  risky. 
Briody  testified  that  they  went  in  and  talked  first  with  the 
plaintiffs  in  error  and  then  drove  in  with  one  of  the  loads 
afterwards.  We  think  it  may  be  fairly  said  from  this  rec- 
ord that  Gallagher  and  Briody  were  the  only  ones  that  were 
guilty  of  larceny  of  the  load  in  question,  and  that  the  con- 
version took  place  when  they  started  to  drive  out  of  their 
direct  route  into  the  alley -and  towards  the  premises  of  the 
plaintiffs  in  error.  Be  that  as  it  may,  we  think  the  correct 
rule  is  laid  down  in  Wharton  on  Criminal  Law,  (vol.  i, 
9th  ed.  sec.  986,)  that  when,  on  indictment  for  receiving 
stolen  property,  the  proof  shows  that  the  defendant  was  also 
an  accessory  before  the  fact  but  was  not  present  at  the  ac- 
tual time  of  the  conversion  of  the  goods,  in  such  case  the 
defendant  can  be  held  for  receiving  stolen  property,  the 
offense  of  larceny  being  so  distinct  from  that  of  receiving 
stolen  goods  that  one  cannot  be  held  to  merge  in  the  other 
nor  the  defendant's  conviction  of  one  be  incompatible  with 
conviction  in  another.  {State  v.  Coppenburg,  24  S.  C. 
(2  Strob.)  273;  25  Cyc.  59.)  On  this  record  we  do  not 
think  there  is  any  variance  between  the  indictment  and  the 
proof. 

The  plaintiffs  in  error  also  insist  that  the  only  evidence 
against  them  was  that  of  self-confessed  accomplices,  and 
that  therefore  it  was  not  sufficient  to  justify  a  conviction. 

tt7— SS 
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While  it  has  been  held  in  some  jurisdictions  that  the  uncor- 
roborated testimony  of  accomplices  could  not  sustain  a  con- 
viction, (i  Wharton  on  Crim.  Law, — 9th  ed. — ^sec.  982a,) 
still  in  this  State  a  contrary  rule  has  been  laid  down. 
(Friedberg  v.  People,  102  111.  160.)  The  authorities,  how- 
ever, agree  that  such  evidence  is  liable  to  grave  suspicion 
and  should  be  acted  upon  with  the  utmost  caution.  (Hoyt 
V.  People,  140  111.  588.)  Whether  the  evidence  is  sufficient 
to  sustain  a  conviction  is  largely  a  question  for  a  jury, 
and  it  is  only  when  the  court  is  satisfied,  from  a  careful 
consideration  of  the  whole  testimony,  that  it  is  not  suf- 
ficient to  sustain  the  guilt  of  the  accused,  that  it  will  inter- 
fere with  the  verdict  of  a  jury  on  that  ground.  (McCoy  v. 
People,  175  111.  224;  Miller  v.  People,  229  id.  376.)  We 
are  not  prepared  to  say  that  this  record  would  justify  the 
court  in  setting  aside  the  verdict  on  the  ground  of  a  lack 
of  evidence  to  support  it,  but  we  think  it  is  so  conflicting 
on  material  points  that  the  instructions  should  have  stated 
the  law  applicable  to  the  facts  A^ith  accuracy.  People  v. 
McGinnis,  234  111.  68;  Adams  v.  People,  179  id.  633;  Aft7- 
ler  V.  People,  supra. 

Plaintiffs  in  error  insist  that  instruction  3  given  for  the 
People  was  erroneous.    The  instruction  reads : 

"As  to  what  constitutes  knowledge  on  the  part  of  the 
defendants  in  this  case,  the  court  instructs  the  jury,  as  a 
matter  of  law,  that  to  prove  a  person  guilty  of  receiving 
stolen  property  or  aiding  in  concealing  stolen  property  from 
its  rightful  owner,  knowing  the  same  to  have  been  stolen, 
it  is  not  necessary  to  the  conviction  of  the  defendant  that 
the  People  should  show  that  the  defendant  saw  Ihe  goods 
stolen  or  was  told  that  they  were  stolen.  If  it  appears  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  circum- 
stances present  and  manifest  to  the  defendant  at  the  time 
of  the  acceptance  of  the  goods  in  question  were  such  as 
would  have  induced  him  or  any  man  of  ordinary  observa- 
tion to  believe,  and  that  he  did  believe  and  know,  that 
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the  property  was  stolen  and  was  being  offered  to  him,  or 
those  acting  in  concert  with  him,  by  one  who  had  no  right 
so  to  do,  such  evidence  is  sufficient.  •  For  necessary  ele- 
ments in  proving  guilt  other  than  knowledge  your  attention 
is  directed  to  other  instructions." 

The  italics  are  ours.  It  is  insisted  that  by  these  itali- 
cized words  the  court  assumed  that  defendants  had  received 
the  stolen  property  in  question.  This  was  undoubtedly  a 
vital  point  in  the  case  and  sharply  controverted.  No  stolen 
property  was  ever  found  in  the  possession  of  plaintiffs  in 
error,  and  the  only  testimony  to  that  effect  other  than  that 
of  Briody  and  Gallagher,  who  confessed  that  they  stole  iron 
from  their  employer,  and  who,  as  the  record  shows,  had  not 
been  indicted  for  their  offense  at  the  time  of  the  trial,  was 
by  Novatny  that  Feinberg  told  him  he  wanted  to  sell  him 
some  pig  iron  in  November,  1906,  and  the  further  fact,  if 
it  can  be  held  to  be  any  evidence  of  crime  on  the  part  of 
plaintiffs  in  error  at  all,  that  Feinberg  admitted  that  Briody 
drove  into  his  yard  with  a  load  of  pig  iron  in  November, 
1906,  which  he  refused  to  buy.  As  to  plaintiff  in  error 
Shaffer  there  were  absolutely  no  facts  corroborating  the 
confessions  of  Briody  and  Gallagher. 

Counsel  for  defendant  in  error  insist  that  instructions 
in  the  identical  language  of  this  one  were  approved  by  this 
court  in  Lipsey  v.  People,  227  111.  364,  and  in  Delahoyde  v. 
People,  212  id.  554.  The  instructions  in  those  cases  are 
not  set  out  in  the  opinions,  and  there  is  nothing  therein 
to  indicate  that  the  instructions  were  identical  in  language 
with  the  one  here ;  but  assuming,  for  the  sake  of  the  argu- 
ment, that  they  were,  the  proof  shows  clearly  and  without 
controversy  in  each  of  those  cases  that  the  person  charged 
with  receiving  stolen  property  did  actually  have  the  stolen 
property  in  his  possession,  so  that,  as  was  said  in  Delahoyde 
V.  People,  supra,  (p.  565,)  while  the  criticism  of  the  in- 
struction that  it  assumed  that  plaintiff  in  error  had  received 
the  goods  in  question  was  well  founded,  yet  "under  the 
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proof  it  could  do  no  harm  to  plaintiff  in  error,  for  the  re- 
ception of  the  goods  by  him,  in  our  judgment,  was  abund- 
antly proven,  and,  we  think,  practically  conceded  by  plain- 
tiff in  error."  Substantially  the  same  condition  of  facts 
existed  in  the  Lipsey  case,  supra.  But  in  this  case  the  sit- 
uation is  entirely  different.  Here  were  two  plaintiffs  in 
error,  who  had  previously  borne  good  reputations,  who 
flatly  denied  that  they  ever  received  any  of  the  stolen  prop- 
erty in  question,  and  were  corroborated  in  some  degree  by 
their  book-keeper,  and  the  only  direct  testimony  against 
them  was  that  of  those  who  confessed  that  they  had  stolen 
the  property  from  their  employers, — ^testimony  of  a  nature 
which  must  be  received  by  the  jury  with  great  caution. 
Where  facts  are  controverted  and  the  evidence  is  conflict- 
ing, it  has  been  frequently  held  by  this  court  that  it  is  er- 
ror for  the  trial  court,  in  instructing  the  jury,  to  assume 
that  certain  facts  are  true.  {Miller  v.  People,  supra;  Foglia 
V.  People,  229  111.  286.)  In  view  of  the  conflicting  nature 
of  the  testimony  on  this  vital  question  we  do  not  think  the 
rule  that  the  instructions  should  be  taken  as  a  series,  or 
the  insertion  of  the  last  sentence  in  this  instruction,  neutral- 
ized the  harm  that  may  have  been  done  by  the  italicized 
sentence,  which  clearly  assumed  that  the  goods  in  question 
had  been  accepted  by  the  plaintiffs  in  error.  The  giving  of 
this  instruction  was  reversible  error. 

We  cannot  agree  with  the  contention  of  plaintiffs  in  er- 
ror that  the  admission  of  Novatny's  testimony  was  errone- 
ous. That  evidence  tended  to  contradict  Feinberg  as  to 
his  statement  that  he  had  never  had  any  pig  iron  in  his 
possession.  The  jury  should  have  every  fact  before  them 
which  may  enable  them  to  come  to  a  satisfactory  conclu- 
sion, and  much  discretion  is  allowed  the  trial  court  in  the 
admission  or  exclusion  of  evidence.  3  Ency.  of  Evidence, 
no,  116;  Miller  v.  People,  supra. 

Plaintiffs  in  error  also  complain  of  certain  statements 
made  by  counsel  during  the  trial  and  in  the  closing  argu- 
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ment.  We  do  not  think  there  is  any  prejudicial  error  in 
this  regard.  Neither  do  we  consider  that  there  is  any  basis 
for  the  contention  that  the  court  made  improper  remarks 
during  the  trial. 

For  the  error  committed  in  giving  the  third  instruction, 
set  out  above,  the  judgment  is  reversed  and  the  cause  re- 
manded to  the  criminal  court,    j^^,^,,^  and  remanded. 


The  PEOPI.E  OF  THE  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  Charles  Krueger,  Plaintiff  in  Error.     ^ 

Opinion  Hied  December  15,  ipo8. 

1.  Criminai«  law — Lottery  Policy  act  construed.  The  provi- 
sion of  section  2  of  the  Lottery  Policy  act,  (Laws  of  1905,  p.  192,) 
authorizing  the  conviction  and  punishment  of  anyone  who  shall 
have  in  his  possession,  knowingly,  any  writing,  paper  or  document 
representing  or  being  the  record  of  any  chance,  share  or  interest 
in  numbers  "sold,  drawn  or  to  be  drawn,"  covers  not  only  such 
papers  and  documents  as  represent  a  chance,  share  or  interest  in 
numbers  "sold,"  but  also  in  numbers  "drawn  or  to  be  drawn,"  and 
it  is  not  necessary  to  allege  and  prove  that  they  were  sold. 

2.  Same — what  objections  go  merely  to  form  of  information. 
Objections  that  an  information  based  on  section  2  of  the  Lottery 
Policy  act  used  the  word  "have"  in  the  place  of  "had"  and  the 
word  "knowly"  for  "knowingly,"  should  be  raised,  if  at  all,  by  a 
motion  to  quash,  as  they  go  to  the  form  of  the  information  only,  and 
not  to  the  merits  of  the  offense. 

Writ  o^  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  E.  K.  Wai^ker,  Judge, 
presiding. 

Edward  H.  Morris,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  John  J.  Heai,y, 
State's  Attorney,  (J.  Kent  Greene,  and  F.  L.  Barnett, 
of  counsel,)  for  the  People. 
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Per  Curiam:  This  is  an  information  brought  in  the 
municipal  court  of  the  city  of  Chicago,  charging  plaintiff 
in  error  with  "unlawfully  and  knowly"  having  "in  his  pos- 
session, for  the  purpose  of  gaming,  a  certain  writing  and 
paper  and  document  representing  and  being  a  record  of  a 
chance,  share  and  interest  in  numbers  drawn  and  to  be 
drawn,  and  which  papers,  writing  and  documents  aforesaid 
is  commonly  called  'policy,*  and  in  the  nature  of  a  bet, 
wager  and  insurance  upon  the  drawing  and  drawn  numbers 
of  a  public  and  private  lottery,"  in*  violation  of  certain  des- 
ignated sections  of  the  statutes.  This  information  was  based 
particularly  on  that  portion  of  section  2  of  the  Lottery  Pol- 
icy act  (Kurd's  Stat.  1905,  p.  709,)  which  states  that  a  per- 
son shall  be  guilty  of  the  offense  if  he  "shall  have  in  his 
possession,  knowingly,  any  writing,  paper  or  document,  rep- 
resenting or  being  a  record  of  any  chance,  share  or  interest 
in  numbers  sold,  drawn  or  to  be  drawn,  or  in  what  is  com- 
monly called  'policy,'  or  in  the  nature  of  a  bet,  wager  or 
insurance,  upon  the  drawing  or  drawn  numbers  of  any  pub- 
lic or  private  lottery,"  etc.  On  a  trial  in  the  municipal  court 
a  verdict  of  guilty  was  rendered,  and  a  judgment  entered 
that  plaintiff  in  error  pay  a  fine  of  $500  and  costs  and  be 
confined  in  the  house  of  correction  for  three  months.  Writ 
of  error  was  sued  out  to  the  Appellate  Court,  where  the 
judgment  was  affirmed,  and  the  case  is  brought  here  by 
writ  of  error  for  further  review. 

Plaintiff  in  error  contends  that  the  municipal  court  was 
without  constitutional  authority  and  jurisdiction  to  try  him 
on  information.  This  question  has  been  decided  adversely 
to  plaintiff  in  error's  contention  in  People  v.  Glowacki,  236 
111.  612.  Furthermore,  this  constitutional  question  was  first 
raised  by  petition  for  rehearing  in  the  Appellate  Court,  and 
hence  was  waived.    In  re  McWhirter,  235  111.  607. 

It  is  also  contended  that  the  information  does  not  al- 
lege that  plaintiff  in  error  had  in  his  possession  the  kind 
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of  writing  prohibited  by  the  statute  in  question,  the  argu- 
ment being,  as  we  understand  it,  that  the  writing,  paper  or 
document  must  represent  a  record  of  a  chance,  share  or  in- 
terest of  tickets  "sold,''  and  that  there  is  no  proof  in  this 
record  that  any  lottery  tickets  or  numbers  were  sold. 

It  appears  from  this  record  that  "policy"  is  played  by  a 
person  going  to  the  writer  of  "policy"  and  selecting  several 
numbers,  usually  three  but  sometimes  two,  four  or  more, 
that  he  wants  to  play,  and  putting  up  the  required  amount 
of  money  that  he  is  to  pay  for  the  right  to  select  or  guess 
or  wager  on  those  numbers.  Three  copies  of  these  numbers 
and  amount  paid  are  then  recorded  on  slips  of  paper  by 
means  of  carbon  paper.  The  player  gets  one  copy,  the  pol- 
icy writer  keeps  one  and  the  third  is  sent  to  the  main  of- 
fice 'that  employs  the  policy  writer.  There  are  different 
forms  of  playing  policy.  Usually  there  are  seventy-eight 
different  numbers  to  choose  from,  but  in  some  g^mes  there 
are  eighty  numbers.  In  case  seventy-eight  numbers  are  se- 
lected from,  these  seventy-eight  are  supposed  to  be  put  in  a 
wheel  and  mixed  up  and  then  twelve  of  them  drawn  and 
recorded  on  a  slip  of  paper,  copies  of  which  are  given  to 
the  persons  who  have  wagered  on  that  special  drawing  of 
numbers.  If  the  person  who  has  made  a  wager  finds  among 
these  twelve  numbers  drawn  the  three  numbers  he  selected, 
as  shown  by  his  slip,  he  wins.  If  all  three  numbers  are  not 
among  the  numbers  so  drawn  he  loses.  If  there  are  more 
than  seventy-eight  numbers  used,  or  if  the  player  bets  on 
more  or  less  than  three,  as  he  may  in  the  different  kinds 
of  "policy,"  the  drawings  are  in  a  similar  way.  It  appears 
from  this  record  that  the  numbers  are  sometimes  drawn 
otherwise  than  by  wheel,  but  always  by  chance.  The  evi- 
dence shows  that  certain  police  officers  in  plain  clothes  went 
to  defendant's  place  in  the  city  of  Chicago  about  noon,  on 
July  24,  1907,  and  found  there  six  persons,  the  plaintiff  in 
error  not  then  being  present ;   that  shortly  after  one  o'clock 
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he  came  in  and  said  he  was  a  little  late  but  it  was  all  right, 
and  he  drew  out  certain  envelopes  having  certain  names 
written  thereon,  and  distributed  them  to  the  persons  other 
than  the  officers,  and  when  these  persons  started  to  leave 
the  officers  arrested  them,  finding  in  their  possession  these 
envelopes.  Each  envelope  had  in  it  slips  of  paper  and  some 
of  them  also  contained  money.  One  was  marked  with  the 
name  of  plaintiff  in  error,  having  in  it  both  slips  of  paper 
and  money.  Each  of  the  slips  had  numerous  numbers  on 
it.  One  of  the  officers  testified  that  he  knew  how  the  game 
of  policy  was  played  and  gave  a  detailed  explanation  of  it. 
He  testified  that  the  slips  given  out  by  plaintiff  in  error  in 
the  envelopes  to  the  other  persons  in  the  room  were  records 
of  drawings,  and  it  appears  from  his  evidence  the  record  of 
the  drawing  is  a  necessary  part  of  the  game. 

The  language  of  the  statute  is,  that  one  is  guilty  who 
"shall  have  in  his  possession,  knowingly,  any  writing,  paper 
or  document,  representing  or  being  a  record  of  any  chance, 
share  or  interest  in  numbers  sold,  drawn  or  to  be  drawn." 
Counsel  insists  that  the  writing,  paper  or  document  must 
represent  numbers  "sold."  Manifestly,  the  language  not 
only  refers  to  numbers  "sold,"  but  also  to  documents  that 
contain  a  record  of  numbers  "drawn  or  to  be  drawn."  It 
is  true  that  the  witnesses  testified  that  these  papers  or  docu- 
ments taken  from  plaintiff  in  error  were  not  tickets;  that 
they  purported  to  be  drawings  only ;  that  nothing  was  paid 
for  these  records  of  drawings.  It  is  argued  that  the  legis- 
lature did  not  by  that  portion  of  the  statute  intend  to  cover 
any  documents  or  papers  unless  they  represented  something 
"sold."  The  case  of  France  v.  United  States,  164  U.  S. 
676,  cited  by  plaintiff  in  error,  had  under  consideration  a 
statute  worded  very  differently  from  the  one  here  in  ques- 
tion, and  the  court  held  that  the  statute  was  not  so  drawn 
as  to  cover  a  charge  of  the  nature  under  discussion  in  this 
case.  Counsel  for  plaintiff  in  error  does  not  contend  that 
having  in  possession,  knowingly,  papers  of  this  kind  might 
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not  be  made  a  criminal  offense.  Indeed,  he  argues  that  the 
latter  part  of  the  section  of  the  Policy  act  quoted  from 
above  does  have  language  in  it  that  would  cover  an  offense 
such  as  is  here  proven.  By  the  part  of  this  section  upon 
which  the  information  was  particularly  based  we  think  the 
legislature  not  only  intended  to  cover  dociunents  and  pa- 
pers that  represented  a  chance,  interest  or  share  in  num- 
bers "sold,"  but  also  a  chance,  interest  or  share  in  numbers 
"drawn  or  to  be  drawn."  From  the  evidence  in  this  record 
the  plaintiff  in  error  knowingly  had  in  his  possession  papers 
containing  a  record  of  a  chance,  share  or  interest  in  num- 
bers "drawn"  in  a  game  commonly  called  "policy,"  in  the 
nature  of  a  bet.  Therefore  the  allegation  and  the  proof 
correspond  and  the  verdict  was  justified. 

The  instruction  that  plaintiff  in  error  contends  was  er- 
roneously refused  by  the  trial  court  was  based  upon  the 
construction  that  he  contended  for.  Our  ruling  that  that 
construction  of  the  statute  is  not  the  proper  one  effectually 
disposes  of  his  argument  that  the  instruction  should  have 
been  given. 

The  further  contention  is  made  that  the  information  has 
the  word  "have"  instead  of  the  word  "had"  and  the  word 
"knowly"  instead  of  "knowingly."  These  objections  go 
merely  to  the  form  and  not  to  the  real  merits  of  the  offense 
charged.  They  should  have  been  raised,  if  at  all,  on  a  mo- 
tion to  quash.  Crim.  Code,  div.  ii,  sec.  9;  Kurd's  Stat. 
1905,  p.  743;  Curtis  V.  People,  Breese,  256;  Townsend  v. 
People,  3  Scam.  326;  Gitchell  v.  People,  146  111.  175. 

We  do  not  think  the  trial  court  committed  reversible  er- 
ror in  the  admission  of  evidence. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Digitized  by  VjOOQ iC 


The  People  v.  K.  &  S.  W.  R.  R.  Co.       1317 IIL 


The  Peopi^E  ex  rel.  Dan  Lee,  County  Treasurer,  Appellee, 
vs.  The  Kankakee  and  Southwestern  Raii^road 
Company,  Appellant. 

Opinion  Hied  December  is,  1908. 

1.  Taxes — county  levy  of  certain  amount  for  "salaries  of  oM- 
cers"  is  sufficiently  specific.  The  levy  by  a  county  of  a  certain  sum 
for  ''salaries  of  officers"  will  be  regarded  as  applying  only  to  sal- 
aries payable  out  of  the  county  treasury  from  money  raised  by 
general  taxation,  and  is  sufficiently  definite. 

2.  Same — what  is  not  a  filing  of  the  original  certificate  of  levy 
with  county  clerk.  Where  the  certificate  of  levy  is  executed  in 
duplicate  and  each  copy  signed  by  the  commissioners,  the  town 
clerk  may  file  one  copy  in  his  office  and  treat  it  as  the  original, 
and  transmit  the  copy  which  he  has  not  filed  to  the  county  clerk. 

3.  Same — when  certificate  of  the  town  clerk  may  be  amended. 
Where  the  town  clerk  transmits  to  the  county  clerk  one  of  the 
duplicate  certificates  of  levy,  which  does  not  bear  the  town  clerk's 
file-mark,  and  there  are  attached  thereto  other  documents,  includ- 
ing a  portion  of  the  record  of  a  town  meeting,  with  the  certificate 
of  the  town  clerk  that  the  same  is  a  copy  of  such  record,  the  town 
clerk's  certificate  may  be  amended,  on  application  for  judgment  of 
sale,  to  show  that  the  duplicate  certificate  of  levy  was  a  copy  of 
the  original  on  file  in  his  office.  (People  v.  Belleville  and  Eldo- 
rado Railroad  Co,  232  111.  454,  distinguished.) 

4.  Same — when  a  certificate  for  additional  road  tax  does  not 
show  a  contingency.  A  certificate  reciting  that  in  the  opinion  of 
the  highway  commissioners  an  additional  road  and  bridge  tax  levy 
is  necessary  "in  view  of  the  contingency  that  it  is  necessary,  on 
account  of  their  destruction,  to  re-build  immediately  nine  bridges," 
does  not  show  that  a  contingency  such  as  is  contemplated  by  the 
statute  exists,  as  that  question  depends  upon  the  character  of  the 
forces  which  worked  the  destruction  of  the  bridges. 

5.  Same — when  objections  may  be  joined  and  heard  in  one  pro- 
ceeding. Where  there  is  but  one  application  for  judgment  of  sale 
by  the  collector  and  all  objections  are  made  by  the  same  property 
owner,  the  objections  may  be  joined  and  heard  in  the  same  pro- 
ceeding although  several  taxes  are  involved. 

6.  Same — courts  should  not  consider  technical  opposition  to  ob- 
jections to  taxes.  It  is  the  right  of  a  property  owner,  under  the 
statute,  to  have  his  objections  to  a  tax  determined  "in  a  summary 
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manner,  without  pleadings,"  and  the  applicant  for  judgment  of  sale 
should  not  be  allowed  to  interfere  with  such  right  by  pleading  as 
at  common  law  or  by  offering  technical  opposition  -to  the  objec- 
tions which  does  not  go  to  their  merits. 

Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  A.  W.  Deselm,  Judge,  presiding. 

W.  R.  Hunter,  (John  G.  DRENNAk,  of  counsel,)  for 
appellant. 

J.  Bert.  Miller,  State's  Attorney,  for"  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

At  the  June  term,  1908,  of  the  county  court  of  Kan- 
kakee county,  Daniel  G.  Lee,  the  county  collector  of  that 
county,  made  application  for  judgment  against  the  lands  of 
appellant  for  taxres  for  the  year  1907  alleged  to  be  delin- 
quent. Upon  a  hearing  the  objections  interposed  were  over- 
ruled, judgment  entered  for  the  taxes,  and  this  appeal  is 
prosecuted. 

The  appellant  objected  to  certain  taxes,  amounting  to 
$148.37,  extended  for  county  purposes  under  an  item  desig- 
nated in  the  levy  as  ''salaries  of  the  officers,"  on  the  ground 
that  the  purpose  stated  was  not  sufficiently  specific.  It  also 
objected  to  the  road  and  bridge  tax  of  the  town  of  Otto 
extended  against  its  property,  the  amount  of  this  tax  so 
extended  being  $234.81.  The  basis  of  the  objection  to  the 
last  mentioned  tax  will  be  hereinafter  stated. 

The  county  board  levied  $12,500  for  "salaries  of  the 
officers."  We  are  of  opinion  the  purpose  of  this  tax  was 
sufficiently  designated  by  the  words  just  quoted.  The  tax- 
payer would  understand  therefrom  that  this  sum  was  levied 
to  pay  salaries  which  were  payable  out  of  the  county  treas- 
ury from  money  raised  by  general  taxation.  Be  could  as- 
certain the  approximate  amount  so  payable,  and  if  the  levy 
was  greater  than  it  should  be  he  could  then  object  to  the 
excess. 
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The  towrt  of  Otto  is  operated  under  the  "cash  system." 
The  tax  levied  in  that  town  for  road  and  bridge  purposes 
was  one  hundred  cents  on  each  $ioo,  forty  cents  of  the  levy 
being  made  to  meet  an  alleged  contingency.  The  statute 
requires  that  the  commissioners  of  highways  shall  certify 
the  amount  of  their  levy  to  the  town  clerk;  that  he  shall 
keep  that  certificate  on  file  in  his  office  and  that  he  shall 
certify  the  levy  to  the  county  clerk  for  extension.  (Kurd's 
Stat.  1905,  chap.  121,  sec.  16.)  It  is  first  objected  to  this 
tax  that  the  town  clerk  filed  with  the  county  clerk  the  origi- 
nal of  the  certificate  made  by  the  commissioners  instead  of 
a  certified  copy  thereof.  It  appears  that  the  commissioners 
delivered  to  the  clerk  duplicate  copies  of  the  certificate  to 
the  auditors  and  assessor  in  reference  to  the  alleged  contin- 
gency, duplicate  copies  of  the  written  consent  of  the  auditors 
and  assessor  and  duplicate  copies  of  the  certificate  of  the 
levy.  Both  copies  of  the  certificate  of  levy  were  signed  by 
each  of  the  commissioners.  One  copy  of  each  of  these  doc- 
uments the  town  clerk  placed  on  file  in  his  office,  and  the 
other  copy  of  each  he  transmitted  to  the  county  derk  in  the 
manner  hereinafter  pointed  out.  At  the  town  meeting  in 
1907  the  voters  of  the  town  of  Otto,  being  under  a  misap- 
prehension as  to  their  power,  adopted  a  motion  levying  a 
road  and  bridge  tax  additional  to  the  sixty  cents  on  the 
$100.  When  the  town  clerk  sent  the  duplicates  of  the  cer- 
tificates left  with  him  by  the  commissioners  to  the  county 
clerk  he  attached  thereto  a  copy  of  that  part  of  the  record 
of  the  town  meeting  which  pertained  to  this  tax.  All  of 
the  papers  so  sent  were  attached  together  and  delivered  as 
one  document,  and  they  were  so  arranged  that  in  reading 
them  the  certificates  and  the  consent  of  the  board  of  auditors 
and  assessor  came  first  and  appeared  in  their  chronological 
order  and  the  copy  of  the  part  of  the  record  came  last.  Fol- 
lowing that,  and  attached  thereto,  was  the  certificate  of  the 
town  clerk  stating  that  the  document  which  purported  to 
be  a  copy  of  a  part  of  the  record  of  the  town  meeting  was 
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such  copy,  and  no  other  certificate  of  the  town  clerk  accom- 
panied the  instrument.    It  is  conceded  that  the  action  of  the 
voters  was  without  legal  effect,  and  their  action  is  only  re- 
ferred to  here  that  the  facts  may  be  clearly  understood  in 
regard  to  the  papers  filed  with  the  county  clerk.    Upon  the 
hearing,  on  motion  of  appellee,  leave  was  gfiven  the  town 
clerk  to  amend  his  certificate  so  as  to  show  that  the  dupli- 
cate of  the  commissioners'  certificate  of  levy  on  file  was  a 
copy  of  the  original  certificate  of  levy  remaining  in  his  of- 
fice.   Pursuant  to  that  leave  he  did  so  amend  his  certificate. 
We  think  the  contention  that  the  document  filed  with 
the  county  clerk  was  the  original  certificate  of  levy  is  with- 
out merit.    When  the  certificate  was  made  in  duplicate  and 
both  copies  delivered  to  the  town  clerk  he  might  properly 
treat  one  copy  as  the  original  and  use  the  other  copy  for 
the  purpose  of  certifying  the  levy  to  the  county  clerk.    The 
copy  which  he  filed  in  his  office  was  an  original.    The  fact 
that  the  copy  which  he  sent  to  the  county  clerk  was  made 
and  signed  by  the  commissioners  is  immaterial.    The  origi- 
nal certificate  actually  filed  with  the  town  clerk  was  not  filed 
with  the  county  clerk  and  the  document  filed  with  the  county 
clerk  had  attached  thereto  a  certificate  which  was  not  as 
full  and  complete  as  it  should  have  been,  yet  all  the  papers 
were  filed  with  the  county  clerk  as  one  document,  and  the 
certificate  of  the  town  clerk  was  to  the  effect  that  the  last 
portion  thereof  was  a  copy  of  the  record  of  the  town  meet- 
ing.   The  other  instruments  which  preceded  the  copy  of  the 
record  and  were  attached  thereto  did  not  bear  the  file-mark 
of  the  town  clerk,  as  the  original  of  the  commissioners'  cer- 
tificate of  levy  should  have  done.     We  think,  under  these 
circumstances,  the  presumption  would  be  that  the  instru- 
ment filed  showing  the  commissioners'  levy  was  a  copy,  and 
not  the  original.     This  case  is  in  this  way  distinguished 
from  People  v.  Belleville  and  Bldorado  Railroad  Co,  232 
111.  454,  where  there  was  nothing  whatever  to  show  that  the 
papers  filed  with  the  county  clerk  were  copies  rather  than 
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originals.  In  other  cases  relied  upon  by  appellant  the  origi- 
nals were,  in  fact,  filed  with  the  county  clerk.  The  court 
was  right  in  permitting  the  amendment  of  the  town  clerk's 
certificate.  Toledo,  St.  Louis  and  Western  Railroad  Co,  v. 
People,  225  111.  425. 

Forty  cents  on  the  $100  of  this  road  and  bridge  tax  is 
further  objected  to  on  the  ground  that  the  certificate  of  the 
highway  commissioners  to  the  auditors  and  assessor  does 
not  state  the  existence  of  a  contingency,  within  the  meaning 
of  section  14  of  chapter  121,  Kurd's  Revised  Statutes  of 
1905.  This  certificate  recites  that  in  the  opinion  of  the  com- 
missioners the  additional  levy  is  necessary  "in  view  of  the 
contingency  that  it  is  necessary,  on  account  of  their  destruc- 
tion, to  re-build  immediately  nine  bridges."  The  location 
of  each  bridge  is  then  given,  and  it  is  further  stated  that 
to  repair  them  will  cost  the  town  $1890,  and  that  it  will 
take  all  of  the  levy  of  sixty  cents  to  pay  for  other  repairs 
and  road  work.  It  is  urged  against  this  certificate  that  the 
necessity  of  re-building  bridges  that  have  been  destroyed 
does  not  create  a  contingency  unless  the  bridges  were  de- 
stroyed by  storm  or  fire  or  some  like  event,  and  that  the 
certificate  is  entirely  consistent  with  the  destruction  of  the 
bridges  by  the  natural  processes  of  decay,  in  which  event, 
it  is  urged,  no  additional  levy  is  authorized  by  the  law. 

In  Toledo,  St.  Louis  and  Western  Railroad  Co.  v.  Pea- 
pUy  226  111.  557,  we  said  the  contingency  contemplated  is 
something  that  does  "not  occur  regularly  in  the  ordinary 
course  of  events."  In  People  v.  Peoria  and  Pekin  Union 
Railway  Co.  232  111.  540,  one  of  the  contingencies  men- 
tioned in  the  certificate  was  the  necessity  of  providing  for 
the  protection  of  the  piers  of  a  certain  bridge.  We  held 
this  did  not  show  the  existence  of  a  contingency;  that  if 
the  necessity  arose  from  the  action  of  such  high  water  as 
occurs  occasionally  every  year,  or  from  the  wash  of  ordi- 
nary rainfall  or  other  like  causes,  no  contingency  existed, 
while  if  the  necessity  resulted  from  a  change  in  the  course 
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of  the  stream,  or  from  some  other  like  unexpected  cause,  a 
contingency  did  exist.  Tested  by  these  cases  the  certificate 
now  before  us  does  not  satisfy  the  statute.  Whether  the 
destruction  of  the  bridges  creates  a  contingency  depends  en- 
tirely upon  the  character  of  the  forces  which  worked  the 
ruin,  and  this  the  certificate  fails  to  show. 

Appellee  demurred  to  the  objections.  Upon  the  demur- 
rer being  overruled  it  moved  to  strike  the  objections  from 
the  files.  Upon  the  denial  of  that  motion  it  moved  to  com- 
pel the  appellant  to  elect  upon  which  of  its  several  objec- 
tions it  would  proceed.  This  motion  was  also  overruled. 
The  appellee  by  assignment  of  cross-error  questions  each  of 
these  three  rulings.  These  various  dilatory  steps  taken  by 
appellee  seem  to  have  been  the  result  of  its  view  that  the 
objections  were  "double;"  that  the  objections  to  each  tax 
should  be  tried  in  a  separate  proceeding  distinct  from  the 
trial  of  the  objections  to  each  other  tax,  and  that  the  ob- 
jections to  the  several  taxes  should  xiot  be  joined  in  the 
same  proceeding.  Where  there  is  but  one  application  by 
the  taxing  power,  and  all  objections,  as  in  this  case,  are 
made  by  the  same  property  owner,  the  objections  may  prop- 
erly be  joined  and  heard  in  the  same  proceeding  although 
several  taxes  be  involved.  Such  has  been  the  universal  prac- 
tice for  more  than  thirty  years,  and  it  will  not  be  changed 
now.  The  statute  provides  that  these  objections  shall  be 
heard  and  determined  "in  a  summary  manner,  without 
pleadings,"  and  the  courts  should  not  allow  applicants  to 
interfere  with  the  right  so  conferred  upon  the  property  own- 
ers by  pleading  as  at  common  law  or  by  the  interposition  of 
technical  rules  of  the  common  law  which  do  not  go  to  the 
merits  of  the  objections.  Illegal  taxation  is  unjust  taxation. 
The  man  who  is  illegally  taxed  has  placed  upon  him  an  un- 
fair burden.  He  must  either  pay  the  wrongful  charge  or 
bear  the  expense  of  litigating  its  validity  in  a  suit  with  the 
public.  In  the  conduct  of  that  suit  technical  opposition  by  the 
applicant  to  the  objections  should  not  receive  consideration. 
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The  judgment  of  the  county  court  will  be  reversed  and 
the  cause  will  be  remanded,  with  directions  to  sustain  the 
objections  as  to  forty  cents  on  the  $ioo  of  the  road  and 
bridge  tax  of  the  town  of  Otto,  to  overrule  the  objections 
in  every  other  respect  and  to  enter  judgment  accordingly. 
Reversed  and  remanded,  with  directions. 


The  V11.1.AGE  OF  Downers  Grove,  Appellee,  vs,  John 
F1NDI.AY  et  al.  Appellants. 

Opinion  Hied  December  15,  jpo8. 

1.  SpEciai,  assessments — when  publication  of  ordinance  with- 
in a  reasonable  time  after  its  passage  is  sufficient.  Where  a  spe- 
cial assessment  ordinance  for  an  improvement  estimated  to  cost 
less  than  $100,000  provides  that  it  shall  "take  effect  from  and  after 
its  passage,  approval  and  publication"  but  fixes  no  time  for  such 
publication,  it  is  sufficient  if  the  ordinance  is  published  within  such 
a  reasonable  time  after  its  passage  and  approval  that  no  inference 
against  the  ordinance  or  the  intention  that  it  should  take  effect 
upon  publication  can  arise  out  of  the  lapse  of  time. 

2.  Same — when  distribution  of  cost  between  inside  lots  and  cor- 
ner lots  is  unjust.  If  the  weight  of  the  evidence  upon  the  question 
of  the  distribution  of  the  cost  of  a  local  improvement  between  in- 
side lots  and  corner  lots  shows  that  the  relative  proportion  of  the 
benefits  to  such  lots  will  be  the  same  percentage  of  their  present 
value,  which  value  is  fixed  by  the  majority  of  the  witnesses  at  the 
ratio  of  7  to  10,  the  assessment  as  between  the  inside  lots  and  cor- 
ner lots  should  be  spread  at  that  ratio,  and  a  mere  reduction  of 
ten  per  cent  on  corner  lots,  leaving  their  assessment  $378  as  against 
$180.70  for  inside  lots,  is  unjust  and  unauthorized. 

Appeai,  from  the  County  Court  of  DuPage  county ;  the 
Hon.  W.  L.  Pond,  Judge,  presiding. 

Joseph  H.  Fitch,  for  appellants. 

G.  H.  BuNGE,  for  appellee. 
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Mr.  Chieip  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

John  Findlay  and  forty  other  owners  of  lots  in  the  vil- 
lage of  Downers  Grove  appealed  from  the  judgment  of  the 
county  court  of  DuPage  county  confirming  a  special  assess- 
ment against  their  property,  levied  by  said  village  to  defray 
the  expense  of  curbing  with  concrete  curbs  and  gutters  and 
paving  with  brick  the  roadways  of  a  district  including  ninfe 
streets. 

The  objections  which  were  interposed  to  the  assessment 
and  overruled  by  the  court  were  what  are  termed  in  the 
Local  Improvement  act  legal  objections,  and  the  first  one 
was,  that  the  ordinance  for  the  improvement  never  took 
effect  The  ordinance  was  passed  on  April  7,  1908,  and  ap- 
proved the  same  day,  and  section  9  was  as  follows:  "This 
ordinance  shall  be  in  force  and  take  effect  from  and  after 
its  passage,  approval  and  publication."  It  was  not  pub- 
lished until  June  X9,  1908,  more  than  two  months  after  it 
was  passed,  when  it  was  published  in  a  newspaper  in  the 
village.  The  estimated  cost  of  the  improvement  was  a 
little  less  than  $100,000,  and  the  ordinance  did  not  come 
within  the  provision  of  section  11  of  the  Local  Improve- 
ment act,  requiring  publication  in  the  proceedings  of  the 
board  of  trustees  before  its  passage.  It  did  not  impose  any 
fine,  penalty,  imprisonment  or  forfeiture  or  make  any  ap- 
propriation, and  therefore  did  not  come  under  the  provision 
of  section  3,  article  5,  of  the  City  and  Village  act,  requir- 
ing publication  within  one  month  after  passage,  but  it  was 
within  the  provision  of  that  section  that  all  other  ordinances 
shall  take  effect  from  and  after  their  passage,  unless  other- 
wise provided  therein.  It  was  otherwise  provided  and  the 
ordinance  was  not  to  take  effect  until  the  publication,  but 
there  was  no  limitation,  either  by  statute  or  ordinance,  as 
to  the  time  when  the  publication  should  take  place.  The 
publication  made  was  within  such  a  reasonable  time  that 
no  inference  against  the  ordinance  or  the  intention  that  it 
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should  take  effect  upon  publication  could  arise  out  of  the 
lapse  of  time.  The  court  did  not  err  in  overruling  that 
objection. 

The  other  objection  relied  upon  by  the  property  owners 
.and  concerning  which  a  great  number  of  witnesses  testified 
both  for  the  village  and  the  objectors  was  made  under  sec- 
tion 47  of  the  Local  Improvement  act,  which  requires  the 
court,  upon  objection,  to  inquire  whether  or  not  the  assess- 
ment as  made  and  returned  is  an  equitable  and  just  distri- 
bution of  the  cost  of  the  improvement  among  the  parcels 
of  property  assessed.  The  assessment  against  property  ag- 
gr^fated  $96,848.37  and  the  public  benefits  were  fixed  at 
$152.25,  showing  scrupulous  and  conscientious  care  to  as- 
certain the  exact  amount  of  benefit  which  would  accrue  to 
the  public.  Upon  the  trial  it  was  proved  that  Downers 
Grove  is  a  suburban  village  of  about  three  thousand  inhabi- 
tants, twenty-one  miles  from  Chicago,  with  cheap  transpor- 
tation, and  the  district  assessed  is  a  residence  section  about 
one-half  built  up  with  frame  dwellings  occupied  mainly  by 
persons  of  moderate  means  employed  in  Chicago.  The  im- 
provement is  of  a  very  expensive  nature  as  compared  with 
the  character  of  the  property  and  there  was  much  evidence 
on  that  subject,  but  the  question  raised  and  argued  on  this 
appeal  is  whether  the  distribution  between  the  inside  lots 
and  corner  lots  was  equitable  and  just.  The  assessment  on 
inside  lots  was  $180.70  each  and  on  comer  lots  $419  each. 
The  court,  after  hearing  the  evidence,  reduced  the  assess- 
ment on  the  corner  lots  ten  per  cent  and  confirmed  it  as 
so  reduced,  but  our  search  of  the  record  for  any  evidence 
sustaining  the  conclusion  of  the  court  that  the  assessment 
as  reduced  was  a  just  and  equitable  distribution  of  the  cost 
of  the  improvement  as  between  the  comer  lots  and  inside 
lots  has  been  entirely  fruitless.  It  is  true  that  a  few  of 
the  witnesses  gave  testimony  that  corner  lots  would  be  bene- 
fited $419,  or  even  more,  and  that  lots  worth  $500  would 
be  doubled  in  value.     Perhaps  the  judgment  of  the  court 
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was  based  on  testimony  of  that  character.  But  that  was  not 
the  question  under  consideration.  The  question  raised  by 
the  objection  was,  not  how  much  could  be  charged  against 
comer  lots  for  benefits,  but  what  would  be  just  and  equi- 
table as  between  the  comer  lots  and  inside  lots.  The  tes- 
timony of  the  same  witnesses  would  justify  an  assessment 
against  inside  lots  of  nearly  double  the  amount  of  the  as- 
sessment which  was  left  undisturbed  as  to  them.  Most  of 
the  witnesses  estimated  the  present  value  of  inside  lots  at 
$350  and  comer  lots  at  $500,  which  would  be  at  the  ratio 
of  seven  to  ten.  Some  witnesses  for  the  village  testified 
to  a  ratio  of  seven  to  nine,  and  said  that  inside  lots  selling 
at  $7  a  front  foot  would  be  worth  $14  with  the  improve- 
ment, and  comer  lots  at  $10  a  foot  would  afterward  sell 
for  $20.  The  lots  had  a  frontage  of  fifty  feet  on  the  street 
and  a  depth  of  one  hundred  and  thirty-two  feet.  The  tes- 
timony of  every  witness,  when  analyzed  with  the  figures 
given,  was  to  the  effect  that  the  relative  proportion  of  bene- 
fits as  between  comer  lots  and  inside  lots  would  be  the  same 
percentage  of  present  value.  The  great  majority  of  the 
witnesses  fixed  the  relative  values  at  seven  to  ten,  and  all 
estimated  the  benefits  in  the  same  relative  proportion.  The 
evidence  affords  no  basis  for  charging  comer  lots  with  ben- 
efits to  the  amount  of  about  $378  as  against  $180.70  for 
inside  lots.  The  only  conclusion  to  be  drawn  from  the  evi- 
dence as  to  what  would  be  a  just  and  equitable  distribution 
as  between  the  two  classes  of  lots  is,  that  if  inside  lots  are 
assessed  $180.70,  corner  lots  should  be  assessed  $258.  In 
sustaining  the  objection  the  court  should  have  reduced  the 
assessment  on  the  corner  lots  to  that  amount,  and  the  court 
erred  in  reducing  the  assessment  on  corner  lots  only  ten 
per  cent. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  with  directions  to  reduce 
the  assessment  on  corner  lots  to  the  sum  of  $258  each. 
Reversed  and  remanded,  with  directions. 
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Chari.es  a.  BARTI.ETT,  Admr.,  Plaintiff  in  Error,  vs.  Thb 
Lumaghi  Coai,  Company,  Defendant  in  Error. 

Opinion  Hied  December  is,  1908. 

Appeals  and  tRRORS—Appellate  Courfs  finding  as  to  ultimate 
facts  in  a  personal  injury  case  is  conclusive.  In  a  personal  injury 
case  by  a  servant  against  the  master,  the  question  whether  the  de- 
fendant was  guilty  of  the  negligence  charged  or  the  plaintiff  as- 
sumed the  risk  as  an  ordinary  hazard  of  his  employment  are  the 
ultimate  questions  of  fact  to  be  determined  from  a  consideration 
of  all  the  evidentiary  facts  in  the  case,  and  the  finding  of  the  Ap- 
pellate Court  as  to  such  ultimate  facts  is  conclusive. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Madison  county;  the  Hon.  B.  R.  Burroughs, 
Judge,  presiding. 

C.  H.  Burton,  for  plaintiff  in  error. 

Wise,  McNuwy  &  Keefe,  (L.  R.  Brokaw,  and  Ei.- 
I.ERBE  &  E1.1.ERBE,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error  recovered  a  judgment  in  an  action 
on  the  case  against  the  defendant  in  error  for  damages  on 
account  of  the  death  of  Rudolph  J.  Novosat,  his  intestate, 
which  was  reversed  by  the  Appellate  Court,  with  a  finding 
of  fact  that  the  death  of  the  deceased  was  not  caused  by 
the  negligence  of  the  defendant  but  was  brought  about  by 
one  of  the  ordinary  risks  and  hazards  of  his  employment 
which  he  assumed.  The  plaintiff  in  error  has  sued  out  a 
writ  of  error  to  reverse  the  judgment  of  the  Appellate 
Court  and  has  argued  only  questions  of  fact. 

The  deceased  was  an  experienced  driver  engaged  in 
hauling  coal  in  the  mine  of  the  defendant  in  error.  While 
he  was  driving  a  mule  hauling  two  loaded  cars  down  a 
steep  grade  in  an  entry  of  the  mine,  the  hook  by  which  the 
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front  car  was  attached  to  the  mule  came  out  of  the  coupling 
and  caught  in  one  of  the  ties,  the  mule  was  stopped,  and 
the  cars  running  down  the  grade  ran  against  the  mule.  De- 
ceased was  thrown  from  the  car  by  the  collision  and  killed. 
The  negligence  charged  was  that  the  roadway  was  full  of 
holes,  so  that  the  ties  were  exposed  and  the  hook  by  which 
the  mule  was  attached  to  the  cars  was  likely  to  catch  on 
them ;  that  the  track  was  too  steep  and  the  rails  so  smooth 
that  the  cars  would  run  down  as  fast  as  the  mule  could  run, 
and  that  the  hook  by  which  the  mule  was  attached  to  the 
cars  was  not  safe  but  would  come  unhooked  from  the  car. 

Evidence  was  introduced  showing  the  condition  of  the 
track  and  rails  and  of  the  hook.  The  questions  whether 
the  track  and  rails  were  in  a  reasonaWy  safe  condition, 
whether  it  was  practicable  to  change  the  grade  or  to  main- 
tain a  smooth  track,  whether  the  hook  was  reasonably  safe, 
and  whether  any  defects  which  existed  were  so  apparent 
that  the  deceased  ought  to  have  seen  and  known  them, 
were  all'  questions  of  fact  toward  which  the  evidence  was 
directed.  The  plaintiff  had  the  affirmative  of  all  the  issues, 
and  the  burden  of  proving  one  or  more  of  the  counts  of 
his  declaration  rested  upon  him. 

Whether  the  defendant  was  guilty  of  negligence  and 
whether  the  deceased  assumed  the  risk  were  the  ultimate 
questions  of  fact  to  be  determined  from  a  consideration  of 
all  the  evidentiary  facts  in  the  case.  The  inference  to  be 
drawn  from  such  evidentiary  facts  must  be  determined  by 
the  Appellate  Court,  and  its  determination  is  final  and  con- 
clusive on  this  court.  Berkowitz  v.  Terminal  Railroad  Co, 
234  111.  450;  Manthei  v.  Belt  Railway  Co.  232  id.  568; 
Roemheld  v.  City  of  Chicago,  231  id.  467. 

The  judgment  is  affirmed.  judgment  affirmed. 
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Edward  Rbiter,  Appellee,  vs.  The  Standard  Scai^e  and 
Suppi^Y  Company,  Appellant. 

Opinion  filed  December  15,  ipo8. 

1.  Appeals  and  errors — Supreme  Court  cannot  weigh  the  evi- 
dence in  suit  at  law.  On  appeal  from  the  Appellate  Court  to  the 
Supreme  Court  in  an  action  at  law  the  Supreme  Court  can  only 
examine  the  record  to  the  extent  of  determining  whether  there  is 
any  evidence  tending  to  support  the  plaintiff's  cause  of  action  and 
whether  the  rules  of  law  have  been  properly  applied. 

2.  Sams — when  request  to  give  instructions  directing  a  verdict 
is  necessary*  The  question  whether  the  evidence  in  a  suit  at  law 
fairly  tends  to  establish  the  cause  of  action  can  only  be  preserved 
for  review  in  the  Supreme  Court  by  requesting  the  trial  court  to 
give  written  instructions  directing  a  verdict  for  the  defendant. 

3.  Same — when  judgment  of  the  Appellate  Court  is  conclusive 
of  question  that  verdict  was  too  large.  Where  it  is  not  claimed  that 
the  question  of  how  much  should  be  paid  the  plaintiff  as  salary 
for  certain  months  was  one  which  should  not  have  been  submitted 
to  the  jui^,  the  contention  that  the  jury  allowed  too  much  is  settled 
by  the  Appellate  Court's  affirmance  of  the  judgment  on  the  verdict, 
except  in  so  far  as  the  Supreme  Court  is  required  to  review  the 
rulings  of  the  trial  court  on  evidence  and  instructions. 

4.  Contracts — when  question  whether  plaintiff  was  discharged 
by  employer  is  for  the  jury.  Where  the  evidence  for  the  plaintiff 
in  an  action  for  salary  tends  to  show  that  after  he  had  been  shown 
a  telegram  authorizing  another  person  to  take  his  place  he  had  an 
interview  with  his  employer,  in  which  the  latter  stated  he  wanted 
the  plaintiff  to  resign  and  to  make  a  proposition  for  settlement, 
and  that  the  employer  made  a  counter-proposition  asking  the  plain- 
tiff to  think  it  over  but  not  to  go  to  work  unless  notified,  the  ques- 
tion whether  plaintiff  was  discharged  is  properly  left  to  the  jury. 

5.  Same — when  salary  may  be  recovered  although  no  services 
were  performed.  Where  the  question  whether  the  plaintiff  in  an 
action  for  salary  had  been  discharged  is  properly  left  to  the  jury 
as  a  question  of  fact  under  the  evidence,  and  the  jury  are  fairly 
instructed  upon  the  subject  of  what  would  constitute  a  discharge 
by  the  employer,  the  jury  may  allow  the  amount  due  for  salary  for 
certain  months,  even  though  the  plaintiff  rendered  no  actual  ser- 
vices for  that  time. 

6.  Evidence — when  letters  written  by  plaintiff  to  his  employer 
are  properly  admitted.    In  an  action  for  salary,  letters  written  by 


Digitized  by  VjOOQ iC 


Dec '08.]         Beiter  v.  Standard  Scale  Co.  875 

the  plaintiff  to  his  employer  after  the  plaintiff  had  been  told  not 
to  go  back  to  work  until  notified,  which  stated  that  the  plaintiff 
did  not  consider  himself  discharged  and  asked  for  information  on 
that  point,  are  properly  admitted  in  evidence,  where  their  effect  is 
limited,  by  an  instruction,  to  the  sole  purpose  of  showing  notice 
to  the  employer  that  plaintiff  did  not  understand  he  was  discharged. 

Appeai^  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding. 

WiNKi^ER,  Baker  &  Holder,  for  appellant: 

When  the  sickness  of  the  servant  is  such  as  to  materi- 
ally cut  off  his  usefulness,  to  the  injury  of  the  master,  the 
master  will  only  be  required,  in  law,  to  pay  him  for  such 
time  as  he  was  employed,  less  the  damages  accruing  by  rea- 
son of  the  inability  of  the  servant  to  perform  his  contract. 
Wood  on  Master  and  Servant,  sees.  233,  234;  Leopold  v. 
Salkey,  89  111.  412. 

Inability,  by  reason  of  illness,  to  perform  a  contract 
for  personal  services  absolves  both  parties  from  liability. 
O'Connor  v.  Bnggs,  182  Mass.  387;  Wood  on  Master  and 
Servant,  sec.  233. 

The  doctrine  of  constructive  service  and  of  the  right  to 
recover  therefor  has  been  repudiated  by  the  courts  of  Eng- 
land and  of  the  United  States.  26  Cyc.  999 ;  Cycle  Manf, 
Co,  V.  Mueller,  83  111.  App.  359;  Jones  v.  Dunton,  7  id. 
580;  Howard  v.  Daly,  61  N.  Y.  362;  James  v.  Allen  Co. 
44  Ohio  St.  226. 

It  cannot  with  any  propriety  be  claimed  that  an  ac- 
tion for  wages  can  be  sustained  when  the  servant  has  ren- 
dered no  service.    Wood  on  Master  and  Servant,  sec.  246. 

No  particular  evidence  of  a  discharge  is  required.  Any 
evidence  of  an  intention  and  desire  to  dispense  with  the  ser- 
vices of  a  servant,  conveyed  to  him,  whether  verbally  or  in 
writing,  is  sufficient.    8  Ency.  of  Evidence,  509. 
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No  particular  form  of  words  is  necessary  to  constitute 
a  discharge.  Any  form  of  words,  either  written  or  verbal, 
which  conveys  to  the  servant  the  idea  that  his  services  arc 
no  longer  required  and  will  not  be  accepted,  will  suffice  to 
constitute  a  discharge.  20  Am.  &  Eng.  Ency.  of  Law,  26; 
Arnold  v.  Adams,  27  N.  Y.  (App.  Div.)  345;  Johnson  v. 
Lumber  Co.  92  Minn.  393. 

When  appellant  refused  to  receive  appellee  into  its  em- 
ploy upon  his  return  to  its  place  of  business  he  was  fully 
and  sufficiently  notified  of  its  election  to  treat  the  contract 
as  abandoned,  and  he  needed  no  other  or  different  notice. 
Leopold  V.  Salkey,  89  111.  424. 

A  dismissal  of  the  servant  or  a  refusal  to  allow  him  to 
continue  to  work,  while  not  a  rescission  of  the  contract,  is 
a  breach  of  it,  which  will  authorize  a  recovery  of  damages 
for  the  whole  injury  which  the  servant  may  have  sustained. 
Olmsted  v.  Bach  &  Myers,  78  Md.  132. 

When  an  employee  is  discharged  or  prevented  from  ful- 
filling his  contract  of  employment  he  cannot  bring  action 
and  recover  wages  as  wages,  or  salary  as  salary,  for  the 
period  after  his  discharge  or  time  when  prevented  from 
working,  but  his  only  remedy  is  for  damages  for  breach 
of  contract.  Cycle  Manf.  Co.  v.  Mueller,  83  111.  App.  359; 
Howard  v.  Daily,  61  N.  Y.  362;  Arnold  v.  Adams,  27 
N.  Y.  (App.  Div.)  345;  Olmsted  v.  Bach  &  Myers^  78 
Md.  132. 

Ashcraft  &  Ashcram,  (Ch arises  F.  Rathbun,  and 
E.  M.  AsHCRAFt,  of  counsel,)  for  appellee: 

The  plaintiff  has  at  no  time  been  discharged  by  the  de- 
fendant.   Klaw  V.  Ehrlich,  83  Hun,  610. 

Plaintiff  was  entitled  to  compensation,  under  the  con- 
tract, as  manager  of  the  business  for  the  months  of  May, 
June  and  July,  1906.  Cuckson  v.  Stones,  102  Eng.  C.  L. 
248;  Rex  V.  Inhabitants,  2  Burr.  S.  C.  675;  Railway  Co. 
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V.  Railway  Co.  33  Fed.  Rep.  701;  41  id.  319;  Gienar  v. 
Meyer,  2  H.  Black.  (C.  P.)  606;  Rex  v.  Inhabitants,  i 
Strange,  423 ;   Thomas  v.  Railway  Co.  60  Fed.  Rep.  7. 

Plaintiff  was  entitled  to  recover,  under  the  contract,  his 
agreed  compensation  for  the  months  of  August,  September 
and  October,  1906,  before  the  suit  was  brought  Wood  on 
Master  and  Servant,  (2d  ed.)  sec.  97;  Douglas  v.  Chapin, 
26  Conn.  76;  Berg  y.  Carroll,  16  Daly,  73;  Jennings  v. 
Beale,  146  Pa.  125;  Whittle  v.  Frankland,  no  Eng.  C.  L. 
49 ;   Vail  y.  Jersey  Falls  Manf.  Co.  32  Barb.  564. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  action  of  assimipsit  brought  November  6, 
1906,  in  the  circuit  court  of  Cook  county,  to  recover  in- 
stallments of  salary  of  appellee  for  the  months  of  May  to 
October,  1906,  inclusive,  at  $300  a  month.  Judgment  for 
$1700  was  entered  on  the  verdict,  and  the  Appellate  Court 
for  the  First  District  having  affirmed  the  judgment,  the 
cause  was  thereupon  appealed  to  this  court. 

The  agreement  was  in  writing  and  originally  made  with 
the  Standard  Scale  and  Suiq>ly  Company,  Limited,  and 
afterward  assumed  by  appellant.  It  provided  that  appellee 
should  act  as  manager  of  said  company's  branch  house  in 
Chicago  for  the  period  from  March  i,  1904,  to  Decem- 
ber 31,  191 1,  at  $3600  a  year,  payable  in  monthly  install- 
ments of  $300,  and  a  certain  share  of  the  net  profits  of 
said  branch  house,  and  should  give  "his  best  services  for 
the  promotion  and  welfare  of  the  business."  The  evidence 
tends  to  show  that  as  early  as  October,  1905,  appellant  had 
become  dissatisfied  with  the  results  of  the  Chicago  branch 
and  asked  for  appellee's  resignation.  He  remained  in  his 
position,  however,  in  charge  of  the  office  and  his  salary  was 
paid  up  to  and  including  April,  1906.  During  a  part  of 
May  and  June  appellee  was  ill  and  away  from  the  office  a 
portion  of  the  time.    July  3,  1906,  appellant  wrote  that  it 
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was  an  opportune  time  for  appellee  to  offer  his  resignation. 
Appellee  by  letter  refused  to  do  this.  Appellant  on  July  17 
wrote  again,  stating  that  the  appellee's  "management  of  the 
business  has  been  so  unprofitable  as  to  make  it  necessary 
for  us  to  have  your  resignation.  We  are  not  liable  for  un- 
earned salary  during  your  absence.  We  desire  to  close  the 
matter  speedily  and  amicably,  if  possible,  and  will  be  glad 
to  have  a  proposition  from  you  so  as  to  wind  up  the  affair 
at  once,  and  only  a  reasonable  proposition  can  be  consid- 
ered." Apparently  appellee  did  not  reply  to  this  letter,  and 
on  July  31,  when  he  went  back  to  the  office,  he  was  shown 
by  Mindrum,  one  of  the  salesmen  who  had  been  temporarily 
in  charge  of  the  office  during  appellee's  sickness,  a  telegram 
directing  Mindrum  to  "assume  charge  Chicago  house;  re- 
fuse to  recognize  Mr.  Reiter  as  manager."  Appellee  there- 
upon collected  his  personal  effects  and  left  the  office.  The 
next  day  he  received  a  letter  again  asking  his  resignation. 
August  5  Frank  Gill,  then  president  of  appellant  ccwnpany, 
came  to  Chicago  and  talked  the  matter  over  with  appellee. 
Appellee  testifies  that  he  told  Gill  that  he  was  ready  to  go 
back  to  work  the  next  morning  and  take  the  management, 
and  Gill  replied,  "No,  we  want  you  to  resign ;"  that  sub- 
stantially this  answer  was  returned  to  a  number  of  aK>d- 
lee's  suggestions,  and  appellee  said  he  would  not  resign,— 
that  he  was  going  to  hold  them  to  the  contract;  that  he 
also  asked  Gill  if  he  was  to  consider  that  he  had  been  dis- 
charged, and  the  only  answer  was,  "We  want  you  to  re- 
sign." The  appellee  testified  that  he  and  Gill  had  another 
interview  a  few  days  later,  at  the  Grand  Pacific  Hotel,  in 
Chicago,  and  substantially  the  same  conversation  was  had; 
that  appellee  then  said  to  Gill,  "I  won't  resign ;  if  I  don't 
resign  I  suppose  you  have  got  to  discharge  me,  or  dsc  I 
will  go  back  to  work."  Gill  said,  "I  think  you  would  rather 
resign;"  that  Gill  asked  him  to  make  a  proposition,  and 
finally  appellee  said  he  would  resign  and  cancel  the  contract 
if  the  company  would  pay  him  $5000.     Gill  then  made  a 
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counter-proposition  that  he  would  give  the  appellee  $1000 
and  a  further  sum  contingent  on  a  certain  claim;  that  no 
agreement  was  reached,  and  on  their  separation  Gill  stated 
that  he  was  to  be  in  Chicago  several  days  and  in  the  mean- 
time appellee  should  consider  the  counter-proposition.  Ap- 
.pellee  replied  that  he  could  not  consider  it  and  asked  if  he 
should  go  down  to  the  office  Monday  moi:ning,  "and  he 
(Gill)  said,  *No,  don't  come  to  the  office  until  I  notify  you/ 
Those  were  the  last  words  we  had  with  each  other."  Ap- 
pellee testified  that  he  never  saw  Gill  thereafter.  On  Au- 
gust 20,  and  again  on  October  i,  he  wrote  letters  to  the 
company,  saying,  among  other  things,  that  he  had  refused 
to  resign  as  requested  and  was  left  in  doubt  as  to  whether 
he  was  expected  to  remain  in  charge  of  the  business  as 
manager ;  that  he  had  called  at  the  office  to  take  charge  of 
the  business  and  Mindrum  stated  that  under  instructions 
from  the  company  he  could  not  permit  it.  Appellee  further 
testified  that  he  had  kept  himself  in  readiness,  from  the  time 
he  had  talked  with  Mr.  Gill,  to  go  back  to  work  at  any 
time.  Gill's  testimony  was  not  taken,  but  an  affidavit  was 
allowed  to  be  introduced  in  evidence  stating  that  if  he  was 
present  he  would  testify  to  certain  things.  For  the  purpose 
of  this  decision  it  is  unnecessary  to  consider  or  state  the 
contents  of  this  affidavit. 

As.  we  understand  appellant's  argument,  it  is  contended 
that  the  proof  shows  that  the  appellee  was  discharged  when 
Mindrum  took  possession  of  the  office  under  the  telegram 
of  instructions ;  that  he  could  not  recover  in  this  action  for 
wages  after  that  date;  that  whatever  he  did  recover  must 
be  in  an  action  for  damages  for  his  discharge,  and  that  he 
should  only  have  recovered  for  the  months  of  May,  June 
and  July  for  what  his  services  were  actually  worth,  and 
that  the  jury  allowed  a  greater  sum  for  those  months  than 
the  evidence  justified.  Most,  if  not  all,  of  these  are  ques- 
tions of  fact  to  be  determined  by  the  jury,  the  trial  court 
and  the  Appellate  Court.    This  court  has  consistently  held 
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in  numerous  decisions  since  the  Appellate  Court  act  was 
passed,  some  thirty  years  ago,  that  it  was  not  the  province 
of  this  court  to  determine  or  pass  upon  such  questions  fur- 
ther than  to  ascertain  whether  or  not  there  was  in  the  record 
evidence  fairly  tending  to  prove  the  facts  alleged  in  the  dec- 
laration. The  weight  to  be  given  to  the  evidence  must  be 
submitted  to  the  jury,  and  when  their  finding  of  fact  has 
been  approved  by  the  trial  and  Appellate  Courts  no  ques- 
tion of  fact  as  to  whether  one  witness'  story  is  more  rea- 
sonable or  credible  than  another,  whether  the  evidence  is 
sufficient  to  support  the  verdict,  or  whether  the  weight  or 
preponderance  of  the  evidence  is  against  the  verdict  of  the 
jury,  can  be  raised  here.  We  can,  therefore,  only  examine 
the  record  so  far  as  to  enable  us  to  determine  whether  there 
is  any  evidence  fairly  tending  to  support  plaintiff's  cause 
of  action  and  whether  the  rules  of  law  have  been  properly 
applied  by  the  trial  court.  {Frazer  v.  Howe,  io6  111.  563; 
Lake  Shore  and  Michigan  Southern  Railway  Co,  v.  Rich- 
ards,  152  id.  59;  Cicero  and  Proviso  Street  Railway  Co,  v. 
Meixfier,  160  id.  320;  Offutt  v.  World's  Columbian  Ex- 
position, 17s  id.  472;  Libby,  McNeill  &  Libby  v.  Cook, 
222  id.  206.)  The  question  whether  the  evidence  fairly 
tends  to  establish  a  cause  of  action  can  only  be  preserved 
for  review  in  this  court  by  asking  the  trial  court  to  give 
written  instructions  to  direct  a  verdict,  as  was  done,  in  this 
case.     Variety  Manf.  Co,  v.  Landaker,  227  111.  22. 

The  appellant's  main  contention  is  that  the  appellee  was 
discharged  and  could  not  recover  in  an  action  for  wages 
after  the  month  of  July,  1906;  that  no  particular  form  of 
words  is  necessary  to  constitute  a  discharge ;  that  any  form, 
whether  written  or  verbal,  which  conveys  the  idea  that  a 
person's  services  are  no  longer  required  and  will  not  be  ac- 
cepted is  sufficient  to  constitute  a  discharge.  (20  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed. — ^p.  26,  and  cases  there  cited; 
Mee  v.  Bowden  Gold  Mining  Co.  81  Pac.  Rep^. — Ore. — 
980.)     Conceding  this  to  be  the  law,  did  the  evidence  of 
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appellee,  considered  by  itself,  fairly  tend  to  establish  appel- 
lee's claim  that  he  was  not  discharged  before  November  i, 
1906,  up  to  which  time  the  jury  allowed  him  for  wages? 
Manifestly  he  was  not  considered  discharged  at  the  time  of 
his  last  interview  with  Gill,  August  11,  and  the  statement  of 
Gill  when  they  separated  on  that  date,  that  appellee  should 
consider  the  proposition  of  settlement  and  not  to  come  to 
the  office  until  notified,  was  plainly  of  such  a  character  as 
to  justify  the  question  of  fact  whether  he  was  then  dis- 
charged, to  be  submitted  to  the  jury.  The  appellee  had  no 
further  direct  communication  from  any  officer  of  the  com- 
pany who  had  authority  to  discharge  him.  In  view  of  this 
last  statement  of  Gill  to  him  he  certainly  had  a  right  to 
wait  a  reasonable  time  for  a  notification  as  to  whether  he 
should  go  back  to  work.  No  notification  came,  and  on  Au- 
gust 20,  and  again  on  October  i,  he  wrote  to  the  company 
calling  attention  to  the  fact  that  he  did  not  consider  himself 
discharged  and  asking  information  on  that  point,  but  re- 
ceived no  reply  to  either  letter.  It  would  have  been  a  very 
simple  matter  for  the  company  to  have  written  him  in  plain 
terms  that  he  was  discharged.  Apparently  from  this  record 
appellant  did  not  desire  to  discharge  appellee  but  to  force 
him  to  resign.  Ordinarily,  whether  an  employee  has  been 
discharged  is  a  question  of  fact  to  be  determined  from  the 
evidence  to  be  submitted  to  the  jury.  We  think,  under  the 
circumstances  shown  on  this  record,  appellee's  testimony 
fairly  tended  to  support  the  allegations  in  the  declaration, 
and  hence  the  question  as  to  whether  he  was  discharged  be- 
fore November  i,  1906,  was  rightly  submitted  to  the  jury. 
In  this  connection  appellant  contends  that  appellee  re- 
covered for  the  last  three  months  for  wages  for  constructive 
services  after  his  discharge,  and  that  under  the  great  weight 
of  authority  wages  for  constructive  services  cannot  be  re- 
covered ;  that  as  appellee  was  prevented  by  appellant  from 
rendering  services  for  these  three  months  this  fact  of  pre- 
vention practically  amounted  to  a  discharge;  that  the  trial 


Digitized  by  VjOOQ iC 


382  Beiter  17.  Standard  Scale  Ck>.  0X1 DL 

court  should  have  so  held  as  a  matter  of  law, — citing  in 
support  of  this  contention,  among  others,  the  following  au- 
thorities: Olmsiead  v.  Bach,  78  Md.  132;  Curtis  v.  Leh- 
mann  Co.  38  So.  Rep.  (La.)  887;  Leopold  v.  Saikey,  89 
111.  412.  The  facts  in  these  cases  are  so  very  different  from 
the  facts  here  that  it  would  serve  no  useful  purpose  to  re- 
view them.  Appellant,  by  several  instructions,  varying  in 
form,  had  presented  to  the  jury  the  question  whether  or 
not,  under  the  facts  as  shown  in  this  record,  appdlee  had 
been  discharged.  The  jury  were  told  that  if  appellee  was 
discharged  he  could  not  recover  for  any  salary  under  the 
contract.  They  were  also  told  that  if  appellee  had  been  re- 
quested to  resign,  and  informed  through  an  agent  or  em- 
ployee, by  authority  of  defendant,  that  he  would  no  longer 
be  recognized  nor  permitted  to  act  as  manager,  and  was  not 
thereafter  so  recognized  or  permitted  to  act,  $uch  action 
amounts  to  a  discharge.  The  jury  were  also  told  that  a  dis- 
charge might  be  by  acts  of  the  employer  as  well  as  by 
express  words,  and  that  if  appellant  adopted  means  reason- 
ably clear  to  convey  to  plaintiff  the  fact  that  it  desired  to 
discharge  him,  this  amounted  to  a  discharge.  They  were 
again  also  instructed  that  any  information  given  to  him  to 
the  effect  that  his  services  were  no  longer  desired  and  that 
he  would  not  be  permitted  to  work,  and  he  was  not  there- 
after permitted  to  work,  constituted  a  discharge.  If  the 
question  of  what  amounted  to  a  discharge  was  properly 
submitted  to  the  jury,  as  we  think  it  was  on  the  evidence 
in  this  record,  then  these  instructions  fully  covered  every 
aspect  of  the  law  and  evidence  now  contended  for  by  ap- 
pellant. Appellant  asked  other  instructions  on  this  same 
point  which  were  refused.  We  think  there  is  no  error  in 
this,  both  for  the  reason  stated  by  the  trial  court,  that  they 
assume  certain  disputed  facts  as  true,  and  for  the  reason 
that  they  were  fairly  covered  by  other  instructions  g^ven. 

Appellant  does  not  contend  on  the  point  that  the  jury 
allowed  too  large  an  amount  for  services  for  the  months  of 
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May,  June  and  July,  that  the  question  of  what  should  be 
paid  during  these  months  should  not  have  been  submitted 
to  the  jury.  The  question  having  properly  been  submitted 
to  the  jury,  its  verdict  thereon,  approved  by  the  decision  of 
the  trial  and  Appellate  Courts,  is  conclusive  on  this  court, 
except  in  so  far  as  we  are  required  to  examine  whether 
the  trial  court  properly  applied  the  law  as  to  the  admission 
and  exclusion  of  evidence  and  instructions.  The  evidence 
showed  that  appellee  had  looked  after  the  business  while  he 
was  at  home,  sick,  by  having  letters  brought  out  to  him  and 
by  talking  over  matters  with  Mindrum,  who  was  immedi- 
ately in  charge  of  the  office,  and  it  also  appeared  that  Min- 
drum had  been  paid  $ioo  extra  during  the  months  appellee 
was  away.  Appellant  asked  an  instruction  on  this  point, 
which  stated  that  there  should  be  deducted  from  plaintiff's 
salary  whatever  was  paid  to  other  parties  who  took  charge 
in  his  absence.  The  trial  court  modified  the  instruction  by 
stating  that  if  the  evidence  showed  that  Mindrum  has  been 
paid  $ioo,  or  any  other  sum  above  his  regular  salary,  by 
reason  of  appellee's  sickness,  then  appellant  was  entitled  to 
have  that  amount  credited.  The  jury  actually  did  deduct 
$ioo.  As  the  evidence  in  the  record  does  not  tend  to  dis- 
close that  any  other  expenses  had  been  incurred  by  appel- 
lant on  account  of  appellee's  sickness  during  these  months, 
the  modification  could  not  have  harmed  appellant. 

In  this  connection  appellant  complains  of  the  refusal  of 
the  trial  court  to  permit  evidence  showing  Gill's  expenses  on 
his  trip  from  Pittsburg,  where  the  home  office  was  located, 
to  Chicago,  when  he  had  his  interviews  with  appellee.  No 
attempt  was  made  to  show  that  Gill  made  this  trip  because 
appellee  was  sick  or  because  of  the  trouble.  On  this  state 
of  the  record  the  objections  to  questions  asked  as  to  Gill's 
expenses  in  coming  to  Chicago  were  properly  sustained. 

Appellant  also  contends  that  the  letters  of  the  appellee 
of  August  20  and  October  i  were  improperly  admitted. 
While  no  demand  for  salary  was  necessary,  it  was  proper 
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for  appellee  to  show  his  readiness  to  perform  the  contract, 
and  it  was  not  reversible  error  to  admit  those  letters,  lim- 
ited in  their  effect,  as  we  think  they  were,  by  an  instruction 
given  for  appellee  that  they  were  admitted  solely  for  the 
purpose  of  showing  that  notice  had  been  given  to  appellant 
that  appellee  did  not  understand  he  had  been  discharged. 

We  find  no  reversible  error  in  the  record.    The  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgmeni  afHrmed. 


John  Byrne,  Admr.,  Appellee,  vs.  Marshall  FmLD  &  Co., 

Appellant. 

Opinion  Hied  December  15,  ipo8. 

1.  Pleading — when  acerments  of  declaration  show  that  the  de- 
ceased left  next  of  kin.  An  averment  in  the  original  declaration 
in  an  action  for  death  by  wrongful  act,  that  in  consequence  of  the 
death  of  the  deceased  his  motheri  father  and  sisters,  (naming 
them,)  whom  he  left  surviving,  had  been  deprived  of  their  means 
of  support,  shows  that  the  deceased  left  next  of  Idn,  and  an  ad- 
ditional count  filed  more  than  two  years  after  the  accident,  alleg- 
ing that  the  parents  and  sisters  (naming  them  as  in  the  original 
count)  were  the  next  of  kin  and  sole  heirs  of  the  deceased,  is  not 
open  to  a  plea  of  the  Statute  of  Limitations. 

2.  Mastsr  and  servant — when  risk  is  not  assumed  by  reason 
of  knowledge  of  defect.  An  elevator  man  who  knew,  two  or  three 
days  before  the  elevator  fell,  that  it  was  not  working  properly, 
does  not,  by  c(Mitinuing  to  operate  the  elevator  after  making  a  re^ 
port  to  the  foreman  of  the  building,  assume  the  risk  of  injury,  tm- 
less  he  knew  or  was  chargeable  with  knowledge  of  the  danger. 

3.  Instructions — when  instructions  are  not  erroneous  in  ig- 
noring doctrine  of  assumed  risk.  Instructions  stating  the  circum- 
stances authorizing  a  recovery  are  not  erroneous  in  ignoring  the 
doctrine  of  assumed  risk,  claimed  by  the  defendant  to  apply  be- 
cause of  the  deceased's  knowledge  that  the  elevator  he  was  operat- 
ing was  not  running  properly,  where  the  evidence  shows  the  real 
trouble  could  have  been  ascertained  only  by  inspection,  but  does 
not  show  the  deceased  knew  or  should  have  known  of  the  danger, 
or  that  it  was  his  duty  to  make  an  inspection,  or  that  he  had  the 
right  or  possessed  the  skill  to  do  so. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Homer  Abbott,  Judge, 
presiding. 

On  May  17,  1907,  John  Byrne,  administrator  of  the  es- 
tate of  Thomas  P.  Byrne,  deceased,  the  appellee,  secured  a 
judgment  for  the  sum  of  $5000  in  the  superior  court  of 
Cook  county  against  Marshall  Field  &  Co.,  appellant,  for 
damages  to  the  next  of  kin  of  appellee's  intestate.  The  de- 
ceased was  killed  on  November  5,  1902,  by  the  falling  of  a 
passenger  elevator  which  he  was  operating  in  appellant's 
retail  store  in  the  city  of  Chicago.  From  the  judgment 
of  the  Appellate  Court  for  the  First  District  affirming  that 
judgment  appellant  has  prosecuted  this  appeal. 

The  declaration  was  filed  on  April  16,  1903,  and  origi- 
nally consisted  of  three  counts.  On  February  23,  1905,  the 
plaintiff  filed  two  additional  counts,  and  on  May  i,  1907, 
he  amended  each  of  the  three  original  counts.  The  amend- 
ments did  not  affect  the  averments  of  negligence.  The  va- 
rious counts  charged  that  defendant  negligently  permitted 
the  devator  and  its  various  parts  and  appliances  (naming 
them)  to  become  and  remain  in  an  unsafe  and  dangerous 
condition,  and  that  the  defendant  negligently  failed  to  have 
the  elevator  and  its  appliances  properly  and  sufficiently  in- 
spected. 

Each  of  the  original  counts  alleges  that  by  reason  and 
in  consequence  of  the  death  of  said  Thomas  P.  Byrne,  his 
mother,  Mary  P.  Byrne,  his  father,  John  Byrne,  and  his 
sisters,  Katherine  Byrne,  Irene  Byrne,  Margaret  Byrne  and 
Bernice  Byrne,  whom  he,  the  said  Thomas  P.  Byrne,  left 
him  surviving,  had  been  deprived  of  their  means  of  support 
and  had  been  deprived  of  large  sums  of  money  which  he 
had  been  accustomed  to  and  would  have  continued  to  con- 
tribute to  their  support,  and  that  they  had  sustained  a  pe- 
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cuniary  loss,  as  a  direct  result  of  his  death,  amounting  to 
$5000.  Neither  of  these  counts  contained  any  other  aver- 
ment in  reference  to  survivorship,  heirship  or  next  of  kin, 
and  it  will  be  observed  the  allegations  just  recited  do  not 
expressly  state  who  were  next  of  kin  to  the  deceased.  On 
December  31,  1903,  the  defendant  interposed  the  general 
issue.  In  each  of  the  additional  counts  it  was  averred  that 
the  parents  and  sisters  of  the  deceased  (naming  them  as 
they  were  named  in  the  original  counts)  were  his  next  of 
kin  and  his  sole  heirs  him  surviving.  The  amendment  made 
to  each  of  the  original  counts  was  to  the  effect  that  the  par- 
ents and  sisters  of  the  deceased  named  therein  were  the 
next  of  kin  and  sole  heirs  him  surviving.  To  the  additional 
and  amended  counts  defendant  interposed  pleas  of  the  gen- 
eral issue  and  of  the  Statute  of  Limitations.  To  the  latter 
the  plaintiff  filed  a  general  demurrer,  which  the  court  sus- 
tained. 

During  the  afternoon  of  November  5,  1902,  the  eleva- 
tor, with  Byrne  in  it,  fell  from  the  ninth  floor  to  the  base- 
ment of  the  building,  and  from  the  effects  of  this  fall  he 
died.  He  was  unmarried  and  without  descendants.  It  ap- 
pears that  this  elevator  had  not  been  working  properly  for 
several  days  prior  to  this  time,  and  that  this  fact  had  been 
reported  by  Byrne  to  a  foreman  of  the  appellant,  who  had 
charge  of  the  elevators  in  the  building.  No  evidence  was 
offered,  however,  to  show  that  the  condition  of  the  elevator 
was  such  at  the  time  Byrne  made  his  report  as  would  indi- 
cate to  him  or  the  foreman  that  it  was  dangerous  to  con- 
tinue in  its  operation.  On  the  day  following  the  accident 
the  car  was  examined  by  two  elevator  inspectors  for  the 
city  of  Chicago,  and  it  was  discovered  that  the  safety  dogs 
beneath  the  car  had  become  so  rusted  that  they  had  failed 
to  work  and  stop  the  fall  of  the  car,  as  they  would  have 
done  in  a  short  distance  had  they  been  in  proper  condition. 
Appellant  proved  that  it  had  the  elevator  inspected  in  April, 
1902,  and  that  it  was  then  in  first-class  condition.     There 
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was  no  proof  that  it  was  inspected  after  that  time,  prior  to 
the  accident. 

It  is  contended  by  the  appellant  (i)  that  the  original 
declaration  did  not  state  a  cause  of  action,  and  that  the 
court  erred  in  sustaining  the  demurrers  of  appellee  to  ap- 
pellant's plea  of  the  Statute  of  Limitations  to  the  additional 
counts  and  the  original  declaration  as  amended;  (2)  that 
the  second  additional  count  sets  up  a  different  cause  of  ac- 
tion from  that  set  up  in  the  original  declaration,  and  that 
the  court  erred  in  sustaining  appellee's  demurrer  to  appel- 
lant's plea  of  the  Statute  of  Limitations  to  such  additional 
count;    (3)  the  court  erred  in  instructing  the  jury. 

Paui.  Brown,  Horton,  Brown  &  M11.LER,  and  Frank 
P.  LbffingweI/L,  for  appellant. 

Winston,  Payne,  Strawn  &  Shaw,  (John  Barton 
Payne,  of  counsel,)  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

It  is  said  by  appellant  that  the  demurrer  to  the  plea  of 
the  Statute  of  Limitations  should  have  been  overruled  as 
the  original  counts  failed  to  state  a  cause  of  action  by  rea- 
son of  the  omission  of  words  stating  explicitly  that  the  par- 
ents and  sisters  mentioned  as  surviving  the  deceased  were 
his  next  of  kin,  the  amendments  to  the  original  counts  be- 
ing made  and  the  additional  counts  being  filed  more  than 
two  years  after  the  death  of  the  deceased.  The  authorities 
upon  which  appellant  relies  hold  that  a  declaration  in  a  case 
of  this  character  must  aver  that  the  deceased  left  a  widow 
or  next  of  kin.  If  a  man  dies  leaving  parents  and  sisters  he 
leaves  next  of  kin.  It  therefore  appeared  from  the  original 
counts  that  the  deceased  left  next  of  kin.  In  the  case  of 
Chicago  City  Railway  Co,  v.  Hackendahl,  188  111.  300, 
which  was  a  case  of  the  same  character  as  this,  the  original 
declaration  averred  that  the  plaintiff,  who  was  the  father  of 
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the  deceased  and  his  administrator,  "as  the  father  and  next 
of  kin"  of  the  deceased  had  sustained  damages  on  account 
of  his  death,  and  alleged  nothing  further  as  to  next  of  kin. 
More  than  two  years  after  the  cause  of  action  accrued  the 
plaintiff  amended  the  declaration  so  that  it  averred  that  the 
deceased  left  surviving  him  as  his  next  of  kin  his  parents 
and  certain  brothers  and  sisters,  naming  them.  To  the 
amended  declaration  a  plea  of  the  Statute  of  Limitations 
was  interposed,  and  it  was  urged,  upon  a  demurrer  being 
filed  to  this  plea,  that  there  was  no  allegation  in  the  original 
declaration  that  there  was  a  widow  or  next  of  kin,  and  that 
it  therefore  failed  to  state  any  cause  of  action  whatever. 
This  court  held  that  the  original  declaration  alleged  the  ex- 
istence of  next  of  kin  in  an  imperfect  manner,  and  that  it 
stated  a  cause  of  action,  though  defectively.  We  think  that 
case  warranted  the  trial  court  in  holding  against  the  ^pd- 
lant  on  this  proposition.  Here,  as  in  that  case,  it  aiq)eared 
from  the  original  declaration  that  there  were  next  of  kin,  al- 
though the  averments  were  not  as  full  and  complete  as  they 
should  have  been. 

It  is  then  urged  that  the  demurrer  to  the  plea  of  the 
Statute  of  Limitations  as  to  the  second  additional  count 
should  have  been  overruled  in  any  event,  for  the  reason  that 
this  count  states  a  cause  of  action  other  than  that  stated  in 
either  of  the  original  counts.  A  comparison  of  the  second 
additional  count  and  the  third  original  count  shows  that 
both,  though  in*  varying  terms,  charge  the  same  negligence, 
viz.,  that  the  defendant  negligently  failed  to  properly  and 
sufficiently  inspect  the  elevator. 

Appellant  complains  of  the  court's  refusal  to  give  its 
second  instruction,  which  was  to  the  effect  that  if  the  de- 
ceased knew,  two  or  three  days  before  the  accident,  that  the 
elevator  was  out  of  order  but  continued  to  operate  the  same, 
he  thereby  assumed  the  risk  incident  to  the  defective  con- 
dition of  the  elevator.  Before  it  can  be  said  that  the  de- 
ceased assumed  the  risk  which  resulted  in  his  death  in  this 
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case,  it  must  appear  not  only  that  he  knew  of  the  defective 
condition  of  the  elevator,  but  that  he  knew,  or  was  charge- 
able with  knowledge,  of  the  attendant  danger.  This  instruc- 
tion omits  the  element  of  knowledge  of  the  danger. 

Complaint  is  also  made  of  the  first  and  fourth  instruc- 
tions given  on  behalf  of  the  plaintiff.  Each  of  these  in- 
structions stated  the  circvunstances  under  which  a  recovery 
could  be  had,  and  the  objection  is  that  both  ignore  the  doc- 
trine of  assumed  risk.  While  the  evidence  shows  that  the 
deceased  knew  that  the  elevator  was  in  bad  order  and  not 
running  properly,  there  is  absolutely  no  evidence  to  indicate 
that  he  knew,  or  should  have  known,  that  there  was  any 
danger  of  the  elevator  falling.  In  fact,  the  evidence  fails 
to  show  what  caused  the  elevator  to  start  to  fall.  It  does 
appear  from  the  testimony  of  the  inspectors  who  examined 
the  elevator  after  the  accident,  that  the  safety  dogs,  which 
were  under  the  platform  of  the  elevator,  were  so  badly 
rusted  that  they  did  not  work,  and  that  had  they  been  in 
working  condition  when  the  elevator  started  to  fall  they 
would  have  stopped  it.  The  proof  also  shows  that  a  proper 
inspection  within  a  reasonable  time  prior  to  the  accident 
would  have  enabled  appellant  to  ascertain  the  defective  con- 
dition of  these  dogs.  It  was  only  by  inspection,  however, 
that  the  precise  nature  of  any  difficulty  with  the  elevator 
was  discovered.  There  was  no  evidence  that  the  deceased 
knew,  or  should  have  known,  anything  about  the  danger,  or 
that  he  was  charged  with  the  duty  of  making,  or  had.  any 
right  to  make,  an  inspection  of  the  elevator  and  its  appli- 
ances, or  that  he  possessed  the  necessary  skill  and  knowl- 
edge to  make  an  inspection.  There  was  therefore  no  proof 
upon  which  an  instruction  stating  the  doctrine  of  assumed 
risk  could  have  been  based. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  William  Probst,  Plaintiff  in  Error. 

Opinion  Hied  December  13,  ipo8. 

1.  Criminal  law — when  instruction  as  to  defense  of  alibi  is  not 
erroneous.  An  instruction  stating  that  to  render  evidence  of  an 
alibi  satisfactory  it  should  cover  the  entire  time  of  the  transaction, 
so  that  it  would  have  been  impossible  for  the  defendant  to  have 
committed  the  offense,  is  not  erroneous. 

2.  Samis — it  is  a  reasonable  doubt  upon  the  entire  case  which 
will  acquit.  In  a  criminal  case  it  is  a  reasonable  doubt  upon  the 
entire  case  which  will  authorize  an  acquittal,  and  not  a  reasonable 
doubt  upon  some  particular  fact  in  the  case. 

3.  Sam«— w/i«i  a  conviction  will  not  be  set  aside  for  refusal  to 
grant  new  trial.  A  judgment  of  conviction  will  not  be  set  aside 
for  refusal  to  grant  a  new  trial  because  of  newly  discovered  evi- 
dence unless  diligence ,  has  been  shown,  particularly  where  such 
evidence  is  merely  cumulative. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county; 
the  Hon.  B.  R.  Burroughs,  Judge,  presiding. 

Brown  &  Geers,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  J.  F.  Gillham, 
State's  Attorney,  (Joel  C.  Fitch,  and  F.  E.  Sebastian, 
of  counsel,)  for  the  People. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

William  Probst  was  indicted  and  convicted  in  the  circuit 
court  of  Madison  county  of  an  assault  with  intent  to  com- 
mit rape  upon  Pearl  Rider,  a  girl  thirteen  years  of  age,  and 
sentenced  to  the  penitentiary,  and  he  has  sued  out  a  writ  of 
error  from  this  court  to  review  said  judgment  of  conviction. 

The  first  contention  urged  as  a  ground  for  reversal  is, 
that  the  verdict  is  not  supported  by  the  evidence.  From  the 
record  it  appears  that  plaintiff  in  error  wus  twenty-seven 
years  of  age  and  Pearl  Rider  was  thirteen  years  of  age. 
Pearl  Rider  lived  with  her  father,  Samuel  Rider,  and  her 
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two  brothers,  who  were  of  the  ages  of  five  and  two  years, 
respectively,  in  the  city  of  Edwardsville.  The  prosecutrix 
testified  that  on  the  evening  of  the  twenty-third  of  March, 
1908,  her  father  was  away  from  home;  that  shortly  after 
seven  o'clock  on  that  evening  the  plaintiff  in  error  came  to 
the  front  gate  of  the  lot  upon  which  they  lived  and  inquired 
of  her  little  brothers  where  they  kept  the  rabbits ;  that  after 
talking  to  them  a  short  time  he  passed  around  to  the  side 
of  the  lot,  next  to  the  railroad  and  jumped  over  the  fence 
into  their  yard;  that  he  then  came  around  the  north  side 
of  the  house  to  where  she  was  standing  and  caught  her  by 
the  arm  and  around  the  waist  and  pushed  or  dragged  her 
to  the  rear  of  the  house ;  that  he  then  threw  her  down  and 
placed  his  hand  under  her  clothing  and  made  improper  pro- 
posals to  her;  that  she  pulled  his  hair,  kicked,  called  out, 
and  threatened  to  tell  her  father,  when  he  let  her  up;  that 
on  being  released  she  ran  into  the  kitchen ;  that  he  pursued 
her  into  the  kitchen  and  again  caught  hold  of  her  and  r^ 
peated  what  he  had  done  in  the  yard ;  that  she  did  all  she 
could  to  get  away;  that  finally,  without  accomplishing  his 
purpose,  he  left  the  house  and  went  up-town.  Two  neigh- 
bor women  by  the  name  of  Schumacher,  who  lived  immedi- 
ately across  the  street,  testified  they  saw  a  man,  shortly  after 
seven  o'clock  on  the  evening  in  question,  go  past  the  house 
where  Mr.  Rider  lived  and  stop  near  the  g^te  leading  to  the 
pQorhouse;  that  he  shortly  returned  and  they  saw  him  in 
the  Rider  yard,  near  the  front  of  the  house;  that  he  took 
hold  of  Pearl  and  pulled  her  around  to  the  rear  of  the 
house;  that  they  heard  her  holler  and  threaten  to  tell  her 
father,  and  that  the  man  then  left  the  yard  and  hurried  off 
up-town.  And  a  witness  by  the  name  of  Levora  testified 
that  on  the  evening  in  question,  about  the  time  the  assault 
todc  place,  he  saw  the  plaintiff  in  error  in  the  vicinity  of 
the  Rider  home,  going  hurriedly  in  the  direction  of  up- 
town. After  the  plaintiff  in  error  was  indicted  he  was  ar- 
rested by  a  deputy  sheriff.    He  asked  the  officer  to  permit 
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him  to  see  his  father.  The  officer  went  to  his  father's  home 
with  him,  when  the  plaintiff  in  error  escaped  from  the  offi- 
cer and  fled  to  the  State  of  Missouri.  He  was  re-arrested 
in  the  city  of  St.  Louis,  and  the  deputy  sheriff  who  made 
the  arrest  testified  that  on  the  way  to  Edwardsville,  from 
St.  Louis,  the  plaintiff  in  error  said :  "They  can't  stick  me; 
I  was  on  one  side  of  the  fence  and  the  girl  on  the  other; 
that  is  all  those  kids  seen."  The  plaintiff  in  error  filed  his 
affidavit  in  support  of  a  motion  for  a  continuance,  in  which 
he  stated  that  he  was  not  at  the  Rider  house  on  the  night 
of  the  twenty-third  of  March,  and  that  he  was  on  that  even- 
ing in  the  company  of  one  Jerry  Stubbs,  and  could  establish 
by  Stubbs,  were  he  present,  that  the  plaintiff  in  error  was 
not  at  the  Rider  house  that  evening.  On  the  trial  he  did 
not  call  Stubbs,  but  claimed  he  was  mistaken  as  to  the  even- 
ing in  which  he  was  in  company  with  Stubbs.  The  plaintiff 
in  en-or,  upon  the  trial,  did  not  attempt  to  deny  that  Pearl 
Rider  had  been  assaulted,  but  interposed  the  defense  of  an 
alibi,  to  establish  which  he  called  a  number  of  witnesses, 
none  of  whom  testified  positively  that  they  saw  the  plaintiff 
in  error  on  the  evening  of  the  assault  near  the  time  when 
the  assault  took  place,  except  one  Jack  Clark,  who  testified 
positively  that  he  was  with  plaintiff  in  error,  and  fixed  the 
date  when  he  was  in  company  with  the  plaintiff  in  error 
from  the  fact  that  he  was  suffering  from  a  venereal  disease 
and  consulted  a  physician  on  the  following  morning.  The 
prosecutrix  knew  the  plaintiff  in  error,  and  he  admitted  that 
he  was  within  two  or  three  blocks  of  the  Rider  home  on 
the  evening  of  the  assault,  and  she  could  not  well  have  been 
mistaken  as  to  his  identity,  and,  corroborated  as  she  was  by 
other  witnesses  and  facts  and  circumstances  in  evidence,  the 
jury  were  clearly  justified  in  finding  the  plaintiff  in  error 
guilty,  and  the  judgment  of  conviction  should  be  affirmed, 
unless,  in  the  rulings  of  the  court  in  the  course  of  the 
trial  and  in  passing  upon  instructions,  there  occurred  errors 
which  should  work  a  reversal  of  the  case. 


Digitized  by  Google 


Jifc'at]  The  People  t;.  Probst.  893 

It  is  next  contended  that  the  court  erred  in  giving  to 
the  jury  the  People's  ninth  instruction,  in  this :  that  it  as- 
sumed the  age  of  the  prosecutrix  to  have  been  under  that 
of  sixteen  years.  There  was  no  such  assumption  in  the  in- 
struction, and  if  there  had  been  it  would  have  been  harm- 
less, as  there  was  no  conflict  in  the  evidence  as  to  the  age 
of  the  girl.  She  and  her  father  both  testified  she  was  only 
thirteen  years  of  age  at  the  time  of  the  trial,  and  their  tes- 
timony was  not  contradicted. 

It  is  also  contended  that  the  tenth  instruction  given  on 
behalf  of  the  People  is  erroneous,  in  this :  that  it  informed 
the  jury  that  to  render  evidence  of  an  alibi  satisfactory  it 
should  cover  the  entire  time  of  the  transaction,  so  that  it 
would  have  been  impossible  for  the  defendant  to  have  com- 
mitted the  offense.  This  instruction,  as  given,  was  in 
paragraphs.  The  first  paragraph  was  given  as  a  single  in- 
struction in  Briggs  v.  People,  219  111.  330,  and  standing 
alone,  as  it  did  in  that  case,  it  was  criticised.  It  was,  how- 
ever, held  not  to  be  reversible  error.  When  the  entire  in- 
struction is  taken  together,  as  it  was  given  in  this  case,  it 
stated  the  law  correctly  and  could  not  have  misled  the  jury. 
Creed  v.  People,  81  111.  565. 

The  plaintiff  in  error's  offered  instruction,  the  refusal  of 
which  is  complained  of,  was  subject  to  the  criticism  that  it 
selected  out  of  the  case  one  question  and  gave  that  question 
undue  prominence.  A  jury,  in  a  case  like  this,  should  be 
instructed  a  reasonable  doubt  upon  the  entire  case  will  ac- 
quit, and  not  a  reasonable  doubt  upon  some  particular  fact 
in  the  case.  The  court  did  not  err  in  its  ruling  upon  the  in- 
struction. 

The  plaintiff  in  error  filed  an  affidavit  in  support  of  his 
motion  for  a  new  trial,  in  which  he  claimed  to  have  found 
a  new  witness  who  would  testify  that  the  man  who  was 
seen  in  the  vicinity  of  the  Rider  house  on  the  evening  of 
the  assault  was  not  the  plaintiff  in  error.  The  witness  re- 
sided within  a  few  feet  of  where  the  assault  occurred  and 
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should  have  been  discovered  by  the  plaintiff  in  error  prior 
to  the  trial.  And  the  evidence  was,  at  most,  only  cumula- 
tive. A  judgment  of  conviction  will  not  be  set  aside  on  the 
ground  of  newly  discovered  evidence  unless  diligence  has 
been  shown,  and  especially  is  this  true  where  the  evidence 
is  only  cumulative. 

We  have  examined  this  record  with  care  and  are  of  the 
opinion  a  correct  result  was  reached  in  the  circuit  court,  and 
that  the  judgment  of  that  court  should  be  affirmed. 

Judgment  aMrmed, 


The  Town  of  Scott  et  al.  Appellees,  vs.  Hiram  Artman 
et  al.  Appellants. 

Opinion  filed  December  15,  ipo8, 

1.  P1.EADING — when  the  objection  that  a  suit  should  have  been 
brought  in  the  name  of  the  People  is  waived.  An  objection  that 
a  mandamus  suit  brought  in  the  names  of  certain  towns  by  the 
highway  commissioners  against  the  highway  commissioners  of  an- 
other town  should  have  been  brought  in  the  name  of  the  People  is 
waived  where  the  defendants  answered  to  the  merits  without  rais- 
ing the  objection. 

2.  Same — an  objection  that  highway  commissioners  are  not  au- 
thorised to  sue  in  name  of  town  should  be  raised  before  answer. 
An  objection  that  highway  commissioners  are  not  authorized  to 
bring  a  mandamus  suit  in  the  name  of  the  town  should  be  raised 
by  motion  before  answer,  and  is  waived  by  answering  to  the  mer- 
its after  a  demurrer  to  the  petition  is  overruled. 

3.  Same — when  a  demurrer  cannot  be  carried  back  to  petition. 
Where  a  demurrer  to  a  replication  in  a  mandamus  proceeding  is 
carried  back,  on  motion  of  the  petitioner,  to  the  defendants'  an- 
swer, the  demurrer  cannot  be  carried  back  to  the  petition  if  the 
defendants  have  already  had  the  judgment  of  the  court  on  demur- 
rer to  the  petition  and  there  has  been  no  change  in  the  petition. 

4.  Samb — cou/t  need  not  carry  back  demurrer  if  not  asked  to 
do  so.  Where  a  demurrer  to  a  replication  in  a  mandamus  pro- 
ceeding is  carried  back  to  the  answer  upon  motion  of  the  petition- 
ers, it  is  not  error  for  the  court  to  fail  to  carry  the  demurrer  back 
to  the  petition  where  it  was  not  asked  to  do  so. 
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5.  SAUt-^when  plea  that  term  of  office  has  expired  is  not  good. 
In  a  mandamus  proceeding  against  highway  commissioners  to  com- 
pel them  to  perform  a  duty  resting  upon  the  defendants  as  a  body, 
without  regard  to  the  individuals,  a  plea  by  one  defendant  setting 
up  that  his  term  of  office  has  expired  and  another  person  has  been 
elected  his  successor  is  not  good. 

6.  Appeals  and  errors — order  striking  answer  from  files  pre- 
sumed correct  in  absence  of  bill  of  exceptions.  An  order  striking 
an  answer  from  the  files  will  be  presumed,  on  appeal,  to  have  been 
based  upon  sufficient  grounds,  where  neither  the  answer,  the  mo- 
tion to  strike,  the  ruling  of  the  court  nor  an  exception  to  the  rul- 
ing is  preserved  by  a  bill  of  exceptions. 

7.  Same— w/i^n  appeal  to  the  Appellate  Court  waives  question 
whether  road  was  legally  laid  out.  The  question  of  the  existence 
or  non-existence  of  a  public  highway  involves  a  freehold,  and  if 
an  appeal  in  a  case  involving  such  question  is  taken  to  the  Appel- 
late Court  and  submitted  for  decision  upon  errors  assigned  which 
that  court  might  lawfully  consider,  the  question  of  the  existence 
of  the  highway  is  waived  and  cannot  be  raised  in  Supreme  Court 

8.  Same — extent  to  which  Supreme  Court  may  review  judg- 
ment of  Appellate  Court.  The  Supreme  Court  can  review  a  judg- 
ment of  the  Appellate  Court  only  as  to  the  errors  which  were 
properly  assigned  in  that  court  and  upon  which  that  court  had  ju- 
risdiction to  pass. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Piatt  county;  the  Hon.  W.  G.  Cochran,  Judge,  pre- 
siding. 

Herrick  &  Herrick,  and  Reed  &  Reed,  for  appellants. 

Ray  &  Dobbins,  and  A.  C.  Edie,  for  appellees. 

Mr.  Chie^  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

On  September  17,  1906,  the  commissioners  of  highways 
of  the  towns  of  Scott  and  Mahomet,  in  Champaign  county, 
and  of  the  town  of  Sangamon,  in  Piatt  county,  acting  as  a 
joint  board  under  the  Road  and  Bridge  law,  made  and 
signed  a  final  order  laying  out  and  establishing  a  public 
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highway  along  the  boundary  line  between  said  towns,  which 
was  also  the  county  line,  all  of  the  commissioners  being 
present  and  signing  the  order.    The  order  recited  at  length 
the  petition  for  the  road  and  the  successive  steps  for  laying 
out  the  same,  and  it  was  filed  within  five  days,  together 
with  the  report  of  the  surveyor,  petition,  releases,  agree- 
ments or  assessments  in  respect  to  damages,  in  accordance 
with  the  statute.    On  September  29,  1906,  said  joint  board 
of  highway  commissioners  of  the  three  towns  at  a  meeting 
divided  the  expense  and  damage  accruing  from  the  estab- 
lishment of  the  road,  allotting  one-third  to  each  town.    This 
agreement  was  reduced  to  writing  and  signed  by  all  the 
commissioners  except  the  appellant  Hiram  Artman,  one  of 
the  commissioners  of  the  town  of  Sangamon,  who  refused 
to  sign  it.    The  commissioners  also  entered  into  an  agree- 
ment allotting  to  each  of  the  towns  the  part  of  the  road 
which  each  should  open  and  keep  in  repair,  and  this  agree- 
ment was  also  signed  by  all  the  commissioners  except  Art- 
man.     On  October  20,   1906,  at  a  meeting  of  the  joint 
board,  when  all  were  present,  a  resolution  was  adopted  that 
each  town  should  issue  orders,  payable  to  the  land  owners, 
to  the  amount  of  their  portion  of  the  damages  assessed  and 
agreed  on,  payable  out  of  the  tax  to  be  levied  and  collected 
for  that  purpose,  when  collected.      Orders  were  drawn, 
which  the  commissioners  of  the  towns  of  Scott  and  Ma- 
homet, and  J.  C.  Furnish,  one  of  the  commissioners  of  the 
town  of  Sangamon,  were  ready  and  willing  to  sign,  but 
Artman  and  A.  J.  Pike,  the  other  commissioners  of  the  town 
of  Sangamon,  refused  to  join  in  drawing  orders  or  to  take 
any  steps  toward  laying  out  the  highway  or  paying  any 
part  of  the  damages.     On  January  30,  1907,  the  commis- 
sioners of  highways  of  the  towns  of  Scott  and  Mahomet, 
and  J.  C.  Furnish,  one  of  the  commissioners  of  the  town 
of  Sangamon,  filed  their  petition  against  Artman  and  Pike, 
as  commissioners  of  highways  of  the  town  of  Sangamon, 
praying  for  a  writ  of  mandamus  commanding  them  to  join 
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with  J.  C.  Furnish,  the  other  commissioner,  in  paying  the 
portion  of  that  town  of  the  damages  out  of  any  funds  on 
hand  applicable  to  that  purpose,  and  in  case  there  were  not 
sufficient  fimds  on  hand,  then  to  draw  orders  on  their  treas- 
urer, payable  only  out  of  the  tax  to  be  levied  for  such  high- 
way when  the  moneys  should  be  collected  and  received,  and 
to  proceed  with  all  lawful  diligence  to  do  all  acts  and  things 
necessary  and  lawful  to  be  done  for  the  opening  of  the 
road.  Furnish  afterward  withdrew  from  the  suit  and  his 
name  was  stricken  out  of  the  petition.  The  defendants  Art- 
man  and  Pike  first  demurred  to  the  petition  as  amended, 
and  their  demurrer  being  overruled,  they  answered,  deny- 
ing every  allegation  of  the  petition  and  each  step  set  forth 
in  the  petition  and  the  order  signed  by  them  for  the  laying 
out  of  the  highway,  and  admitting  th^  they  refused  to  draw 
any  order  or  participate  in  opening  the  highway.  Pike  af- 
terward filed  a  plea  setting  up  that  his  term  of  office  had 
expired  and  that  the  appellant  Harry  Clark  was  his  succes- 
sor. Clark  was  made  a  party  and  filed  an  answer,  which 
was  stricken  from  the  files.  The  petitioners  filed  a  repli- 
cation to  the  answer,  which  was  demurred  to,  and  the  peti- 
tioners moved  to  carry  the  demurrer  back  to  all  of  the 
answer  except  certain  paragraphs.  The  court  sustained  the 
motion,  carried  the  demurrer  back  and  sustained  it  to  the 
portions  of  the  answer  referred  to  in  the  motion.  The 
petitioners  demurred  to  the  plea  of  Pike,  and  the  court  sus- 
tained the  demurrer  and  Pike  stood  by  his  plea.  There  was 
a  trial  before  the  court  without  a  jury,  resulting  in  a  find- 
ing of  the  issues  in  favor  of  the  petitioners.  The  court 
awarded  a  peremptory  writ  of  mandamus  against  Artnlan 
and  Clark,  commanding  them  to  join  with  Furnish  in  pay- 
ing one-third  of  the  damages  for  the  laying  out  of  the  road 
if  they  had  the  funds  on  hand  for  that  purpose,  and  if  they 
had  not  sufficient  funds  on  hand,  that  they  draw  orders  on 
their  treasurer  payable  out  of  the  tax  to  be  levied  for  the 
road,  and  that  they  proceed  to  do  all  things  necessary  and 
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lawful  for  the  speedy  opening  of  the  road.  The  defend- 
ants, as  commissioners  of  highways,  prayed  for  and  were 
allowed  an  appeal  to  the  Appellate  Court  for  the  Third  Dis- 
trict, and  that  court  affirmed  the  judgment.  This  further 
appeal  was  prosecuted  from  the  judgment  of  the  Appellate 
Court. 

The  order  laying  out  the  road  was  signed  by  all  the 
commissioners  of  the  three  towns,  and  the  resolutions  di- 
viding the  expense  and  damage  equally  between  the  three 
towns  and  allotting  the  parts  of  the  road  which  each  town 
should  open  and  keep  in  repair  were  signed  by  all  commis- 
sioners except  the  defendant  Artman,  one  of  the  ccmimis- 
sioners  of  the  town  of  Sangamon.  Afterward,  Artman  and 
another  commissioner  of  the  town  of  Sangamon,  the  de- 
fendant Pike,  became,  refractory  and  refused  to  comply  with 
the  law  by  paying  the  proportion  of  damages  allotted  to 
their  town  and  opening  the  road.  When  they  were  brought 
into  court  to  answer  the  petition  for  a  writ  of  mandamus 
they  had  no  meritorious  defense,  and  their  plan  of  action 
was  to  throw  every  possible  obstacle  in  the  way  and  to 
oflFer  every  available  excuse  for  their  refusal  to  perform 
their  duty.  They  say  now  that  the  suit  should  have  been 
brought  in  a  different  manner. 

The  petition  was  in  the  name  of  the  town  of  Scott,  in 
the  county  of  Champaign,  by  certain  named  persons  as  com- 
missioners of  highways,  and  the  town  of  Mahomet,  in  said 
county,  by  certain  other  persons  as  commissioners  of  high- 
ways, against  the  defendants  as  commissioners  of  highways 
of  the  town  of  Sangamon,  and  it  is  insisted  that  the  judg- 
ment should  be  reversed  because  the  suit  should  have  been 
brought  in  the  name  of  the  People,  on  the  relation  of  the 
parties  having  a  right  to  the  writ.  If  the  defendants  were 
not  satisfied  with  the  manner  in  which  the  right  to  com- 
pel the  performance  of  their  duty  was  being  enforced  they 
ought  not  to  have  answered  to  the  merits.  The  parties 
having  the  substantial  rights  were  petitioners,  and  the  ob- 
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jection  that  the  People  were  not  made  the  ncmiinal  plaintiff 
was  waived. 

Another  objection  of  the  same  character  is,  that  the 
commissioners  of  highways  were  not  authorized  to  sue  in 
the  names  of  their  respective  towns.  There  is  nothing  in 
the  record  raising  any  question  of  that  kind  which  should 
have  been  raised  by  motion  before  answering.  Defendants 
demurred  to  the  amended  petition,  but  when  their  demur- 
rer was  overruled  they  did  not  stand  by  it,  but  answered, 
and  the  objections  now  made  were  thereby  waived. 

The  defendants'  demurrer  to  the  replication  was  carried 
back  to  the  answer,  and  it  is  insisted  that  it  ought  to  have 
been  carried  back  to  the  petition  because  the  suit  was  not 
in  the  name  of  the  People  and  for  want  of  authority  to  sue 
in  the  names  of  the  towns.  The  petitioners  moved  to  carry 
the  demurrer  back  to  the  answer  but  there  was  no  motion 
of  the  defendants  to  carry  it  back  to  the  petition,  and  the 
court  did  not  err  in  failing  to  do  what  it  was  not  asked  to 
do.  Moreover,  it  could  not  be  so  carried  back,  if  there  had 
been  any  merit  in  the  points  made,  for  the  reason  that  the 
defendants  had  already  had  the  judgment  of  the  court  on 
demurrer  to  the  amended  petition,  and  there  had  been  no 
change  in  the  petition  in  respect  to  the  questions  raised. 
City  of  Chicago  v.  People,  210  111.  84. 

The  court  sustained  a  demurrer  to  the  plea  of  Pike  al- 
leging that  his  term  of  office  had  expired  and  that  Clark 
had  been  elected  his  successor,  and  Pike  stood  by  his  plea. 
The  court  did  not  err  in  sustaining  the  demurrer.  The 
suit  was  against  the  defendants  as  commissioners  of  high- 
ways, and  it  made  no  difference  what  changes  occurred  in 
the  membership  of  the  board.  The  duty  to  open  the  road 
did  not  rest  upon  particular  persons,  but  on  the  commis- 
sioners as  a  body,  without  regard  to  the  individuals.  Sheaff 
v.  People,  87  111.  189. 

Clark  was  summoned  as  a  defendant  and  filed  a  sepa- 
rate answer,  which  was  stricken  from  the  files,  and  the  rec- 
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ord  kept  by  the  clerk  says  that  Clark  excepted  to  the  order. 
Neither  the  answer,  nor  the  ruling  of  the  court,  nor  any 
exception  thereto,  was  preserved  in  a  bill  of  exceptions,  and 
there  is  nothing  in  the  record  showing  for  what  cause  the 
answer  was  stricken  from  the  files.  Without  a  bill  of  ex- 
ceptions the  motion  to  strike  the  answer  from  the  files  and 
the  decision  do  not  become  a  part  of  the  record,  and  it  is 
conclusively  presumed  that  the  court  had  sufficient  cause  to 
justify  its  action.  Barger  v.  Hobbs,  67  111.  592 ;  Fanning 
V.  Russell,  81  id.  398;  Gaynor  v.  Hibernia  Savings  Bank, 
166  id.  577. 

The  only  offered  defense  on  the  merits  was  that  the 
road  was  not  legally  laid  out  because  of  supposed  irregu- 
larities. The  decision  of  the  circuit  court  was  against  the 
claims  of  the  defendants,  and  they  appealed  to  the  Appel- 
late Court.  Upon  the  further  appeal  to  this  court  the  bur- 
den of  the  argument  is  that  the  road  did  not  become  a  legal 
highway.  But  all  questions*^of  that  character  were  waived 
by  the  appeal  to  the  Appellate  Court.  A  public  highway  is 
a  perpetual  easement,  and  the  question  of  its  existence  or 
non-existence  involves  a  freehold.  The  Appellate  Court  has 
no  jurisdiction  to  review  a  decree  where  the  question  to  be 
determined  is  whether  a  highway  has  been  legally  laid  out 
or  not.  (Taylor  v.  Pierce,  174  111.  9.)  This  court  can  re- 
view the  decision  of  the  Appellate  Court  only  as  to  errors 
which  were  properly  assigned  in  that  court  and  upon  which 
the  court  had  jurisdiction  to  pass.  Appealing  to  the  Ap- 
pellate Court  and  submitting  the  case  for  decision  upon  er- 
rors which  that  court  might  lawfully  consider  is  a  waiver  or 
abandonment  of  any  assignment  of  error,  which  that  court 
could  not  pass  upon  and  which  can  be  reviewed  only  by 
this  court  on  a  direct  appeal.  (Indiana  Millers'  Fire  Ins. 
Co.  V.  People,  170  111.  474;  Robson  v.  Doyle,  191  id.  566; 
Case  V.  City  of  Sullivan,  222  id.  56 ;  Poe  v.  Ulrey,  233  id. 
56.)  This  consideration  eliminates  most  of  the  argument 
and  leaves  out  of  view  the  question  of  the  capacity  of  the 
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defendants  to  dispute  the  facts  set  out  in  the  order  signed 
by  them  laying  out  the  road  or  to  question  the  validity  of 
their  own  acts.  They  gave  no  valid  reason  for  refusing  to 
comply  with  the  statute  or  to  carry  out  the  orders  and  reso- 
lutions in  which  they  took  part. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Aaron  Thomas  et  ah  Appellants,  vs,  Joseph  OlEnick, 

Appellee. 

Opinion  Hied  December  13,  ipo8. 

This  case  is  controlled  by  the  decision  in  Thomas  v.  Olenick, 
(ante,  p.  167.) 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Munici- 
pal Court  of  Chicago;  the  Hon.  Mancha  Bruggemeyer, 
Judge,  presiding. 

J.  Marion  Miller,  and  John  M.  Humphrey,  for  ap- 
pellants. 

Ernest  B.  Cresap,  and  Frank  H.  Graham,  for  ap- 
pellee. 

Per  Curiam:  This  case  is  between  the  same  parties 
and  is  in  all  respects  the  same  as  Thomas  v.  Olenick,  (ante, 
p.  167,)  except  that  the  premises  here  involved  are  the  sec- 
ond floor  instead  of  the  first  floor  of  the  building  at  No.  46 
North  Paulina  street,  and  the  amount  involved  was  less  than 
$1006. 

The  appeal  is  dismissed.  ^^^^^  dismissed. 

8S7  —  26 


Digitized  by  VjOOQ IC 


402  GiLMORE  V,  Lee.  C2S7  E 

Margaret  Gilmore,  Appellee,  vs.  Bernard  W.  Lee, 
Appellant. 

Opinion  filed  December  is,  1908. 

1.  Gifts — gifts  causa  mortis  are  not  favored  in  the  law.  Gifts 
causa  mortis,  being  donations  not  made  in  conformity  with  the 
Statute  of  Wills  but  without  the  safeguards  cast  about  the  execu- 
tion of  wills,  are  not  favored  in  the  law. 

2.  Fiduciary  rei^tions — relation  of  priest  and  parishioner  is 
a  fiduciary  one.  The  relation  between  a  priest  or  spiritual  adviser 
and  a  parishioner  is  a  confidential  one,  which  renders  a  gift  causa 
mortis  from  the  parishioner  to  the  priest  prima  facie  void,  and  the 
burden  is  upon  the  donee  to  prove  the  donor's  intention  to  make  the 
gift  originated  with  the  donor,  without  the  donee's  influence. 

3.  Same — what  evidence  is  not  sufficient  to  overcome  presump- 
tion that  gift  to  priest  is  void.  The  presumption  that  a  gift  causa 
mortis  from  parishioner  to  priest  is  void  arises  from  the  fact  of 
the  relationship  alone  and  not  from  the  evidence,  and  such  pre- 
sumption is  not  overcome  by  showing  that  the  donor  intended  to 
give  the  donee  the  notes  when  she  endorsed  them  and  handed  them 
to  him,  but  the  proof  must  show  that  such  intention  originated 
with  the  donor  and  was  not  produced  by  the  influence  of  the  donee. 

4.  Same — existence  of  a  confidential  relation  casts  burden  of 
proof  upon  beneficiary.  Any  gift  which  is  shown  by  the  evidence 
to  have  been  obtained  by  undue  influence  will  be  set  aside  without 
the  aid  of  any  presumption,  but  where  a  confidential  relation  exists 
no  other  element  is  necessary  to  cast  upon  the  donee  the  burden 
of  showing  that  the  transaction  was  fair  and  free  from  undue  in- 
fluence upon  his  part,  as  the  dominant  party. 

5.  Same — when  gift  of  certificate  of  deposit  to  priest  may  be 
sustained.  A  gift  of  a  certificate  of  deposit  to  a  priest  for  masses 
for  the  soul  of  the  donor  is  a  gift  for  a  charity  and  in  support  of 
the  form  of  worship  of  the  donor's  church,  and  if  it  is  accepted  by 
the  priest  for  that  purpose  and  he  performs  the  services  to  which 
the  money  was  to  be  applied  the  gift  may  be  sustained,  although 
the  evidence  would  not  sustain  gifts  for  die  donee's  benefit  alone. 

Scott,  J.,  dissenting. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— ^heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Jersey  county ;  the  Hon.  J.  A.  CrEighton,  Judge, 
presiding. 
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Thomas  F.  F^rns,  David  E.  Kee^E,  and  Roy  A. 
NuTT,  for  appellant: 

Fraud  or  undue  influence,  in  order  to  avoid  a  gift,  must 
be  directly  connected  with  the  execution  of  the  gift.  Pit- 
finger  v.  Pittinger,  208  111.  582 ;  Francis  v.  Wilkinson,  147 
id.  370;  Guild  V.  Hull,  127  id.  523. 

The  influence  must  be  of  such  a  nature  as  to  deprive  the 
donor  of  his  free  agency.  Francis  v.  Wilkinson,  147  111. 
370;  Roe  v.  Taylor,  45  id.  485;  Johnson  v.  Farrell,  215 
id.  542. 

Though  a  fiduciary  relation  exists,  transactions  between 
parties  may  be  deemed  valid  if  it  be  made  to  appear  that 
they  were  entered  into  with  full  knowledge  of  their  nature 
and  effect,  and  that  they  were  the  result  of  deliberate,  vol- 
untary and  intelligent  desire  of  the  parties  acting,  and  not 
secured  by  the  exercise  of  the  influence  engendered  as  an 
effect  of  the  relation.  Kellogg  v.  Peddicord,  181  III.  22; 
Uhlich  V.  Muhlke,  61  id.  499. 

The  solitary  circumstances  of  the  existence  of  the  con- 
fidential relation  of  priest  and  parishioner,  is  insufficient  to 
create  a  presumption  that  the  gifts  were  obtained  by  fraud 
or  undue  influence.  The  rules  of  courts  of  equity  which 
raise  such  a  presumption  in  transactions  inter  vivos  do  not 
apply  to  testamentary  gifts  or  gifts  causa  mortis.  Matter 
of  Sparks,  63  N.  J.  Eq.  242 ;  Matter  of  Smith's  Will,  95 
N.  Y.  516;  Figueria  v.  Taafe,  6  Dem.  166;  Marx  v.  Mc- 
Glynn,  88  N.  Y.  358;  Cowee  v.  Cornell,  75  id.  91 ;  27  Am. 
&  Eng.  Ency.  of  Law,  (ist  ed.)  p.  511,  note  7;  Michael 
V.  Marshall,  201  111.  70. 

There  is  no  rule  of  law  or  morals  which  prevents  min- 
isters of  the  gospel  from  receiving  gifts,  large  or  small, 
from  their  parishioners  or  from  other  persons  not  belonging 
to  their  congregation;  and  in  case  of  such  gifts,  if  there  is 
to  be  any  presumption  at  all  it  should  be  that  of  honesty  on 
the  part  of  the  clergymen,  on  account  of  their  high  and  holy 
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calling.     Greenfield's  Estate,  24  Pa.  St.  232;    Jackson  v. 
Ashton,  36  U.  S.  229. 

Hamiwon  &  Hamilton,  and  H,  W.  Pogue,  for  ap- 
pellee : 

The  terms  "confidential  relations"  and  "fiduciary  rela- 
tions" seem  to  be  used  in  the  courts  and  by  law  writers  as 
convertible.    Robbins  v.  Hope,  57  Cal.  493 ;  8  Cyc.  564. 

The  relation  of  priest  and  parishioner  is  a  fiduciary  re- 
lation. 27  Am.  &  Eng.  Ency.  of  Law,  (ist  ed.)  511 ;  Mc- 
Lellan  v.  Grant,  83  App.  Div.  (N.  Y.)  599;  Page  on  Wills, 
sec  419. 

The  fiduciary  relation  of  priest  and  parishioner  being 
shown  to  have  existed  between  the  appellant  and  Mary  J. 
Knapp  at  the  time  he  obtained  possession  of  the  notes  and 
certificate  of  deposit  in  controversy,  said  alleged  transfer 
and  possession  of  said  notes  and  certificate  by  said  appel- 
lant are  presumptively  fraudulent  and  void.  27  Am.  & 
Eng.  Ency.  of  Law,  (ist  ed.)  456;  8  id.  647;  Dowie  v. 
Driscoll,  203  111.  488;  Rickman  v.  Meier,  213  id.  516;  Mc- 
Lellan  v.  Grant,  83  App.  Div.  (N.  Y.)  599;  Michael  v. 
Marshall,  201  111.  76;  Burke  v.  Taylor,  94  Ala.  532. 

The  fiduciary  relation  of  priest  and  parishioner  being 
shown,  the  burden  was  cast  upon  appellant  to  show  that  the 
transaction  was  a  fair  one  and  that  the  parties  were  upon 
an  equality  and  dealing  at  arm's  length.    Cases  cited  supra. 

Gift  or  conveyance  by  a  party  to  one  sustaining  a  fidu- 
ciary relation  to  him  is  upon  his  motion  prima  facie  void- 
able, and  the  burden  of  proof  is  cast  on  the  one  sustaining 
such  a  relation  to  show  fairness,  good  faith  and  the  ab- 
sence of  undue  influence.  Michael  v.  Marshall^  201  111.  76; 
Jennings  v.  McConnel,  17  id.  150;  Willin  v.  Burdette,  172 
id.  121 ;  Ross  v.  Pay  son,  160  id.  358;  8  Am.  &  Eng.  Ency. 
of  Law,  (ist  ed.)  1310,  note  i. 

A  different  rule  obtains  in  the  case  of  wills.  Michael 
V.  Marshall,  201  111.  76. 
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In  gifts  causa  mortis  the  burden  of  proof  is  upon  the 
donee,  and  no  case  of  this  description  ought  to  prevail  un- 
less it  is  supported  by  evidence  of  the  clearest  and  most 
unequivocal  character.  Conklin  v.  Conklin,  20  Hun,  278; 
Cosuahan  v.  Griee,  15  Moore's  P.  C.  215;  Hyslep  v.  Gy- 
mefy  I  Ad.  &  El.  162;  Lewis  v.  Merritt,  42  Hun,  161; 
Deckeschild  v.  Bank,  28  W.  Va.  341 ;  8  Am.  &  Eng.  Ency. 
of  Law,  (ist  ed.)  1342,  note  i ;  Cooley  on  Torts,  (ist  ed.) 
515,  516;  Parsons  on  Contracts,  (6th  ed.)  2237. 

The  active  agency  of  the  beneficiary  in  procuring  prop- 
erty from  a  person  who  is  illiterate,  enfeebled  by  age  and 
disease,  and  in  the  absence  of  those  having  a  clain[i  upon 
her  bounty,  indicates  the  probable  exercise  of  undue  influ- 
ence. England  v.  Fawbush,  204  111.  384;  Weston  v.  Teu^ 
fel,  213  id.  299. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

Mary  J.  Knapp,  a  widow,  sixty-eight  or  sixty-nine  years 
of  age,  living  alone  in  Jerseyville,  Jersey  county,  became 
suddenly  and  severely  ill  at  her  home  on  the  evening  of 
Thursday,  the  21st  day  of  April,  1904,  and  was  found  lying ' 
on  the  floor  in  an  unconscious  condition  by  Mrs.  Kinsella,  a 
neighbor.  She  recovered  consciousness  in  fifteen  or  twenty 
minutes  but  pneumonia  developed,  and  from  this  disease 
she  died  on  the  morning  of  the  following  Tuesday.  She 
was  ignorant,  illiterate,  superstitious,  a  very  devout  mem- 
ber of  the  Roman  Catholic  church  and  a  regular  attendant 
upon  church  services.  Bernard  Lee,  the  appellant,  was  a 
Catholic  priest  residing  in  Jerseyville  and  officiated  at  the 
church  which  she  attended.  Mrs.  Knapp  had  been  ac- 
quainted with  him  during  the  time  of  his  residence  at  that 
place,  which,  however,  covered  but  a  few  months,  and  had 
for  him  a  very  high  regard.  After  recovering  conscious- 
ness at  the  time  of  the  beginning  of  her  illness  Mrs.  Kin- 
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sella  asked  whether  a  doctor  should  be  sent  for,  and  Mrs. 
Knapp  requested  that  the  priest  be  first  summoned.  Ac- 
cordingly a  message  was  sent  to  him  and  he  came  the  next 
morning.  During  that  day,  Friday,  April  22,  1904,  Mrs. 
Knapp  made  to  the  priest  a  deed  for  her  real  estate  in  Jer- 
se3rville,  of  the  value  of  about  $1600,  and  delivered  to  him 
promissory  notes  and  a  certificate  of  deposit  in  a  bank,  all 
of  which,  in  the  aggregate,  were  of  the  value  of  a  little 
more  than  $1200.  On  the  next  day,  Saturday,  April  23, 
she  executed  a  will,  in  and  by  which  she  devised  and  be- 
queathed all  her  property,  both  real  and  personal,  to  Father 
Lee,  the  priest.  Her  only  surviving  heir  was  her  daughter, 
Margaret  Gilmore,  the  appellee,  a  married  woman  resid- 
ing at  Winona,  Minnesota,  who  shortly  after  her  birth  was 
taken  into  the  family  of  a  cousin  of  Mrs.  Knapp  and  who 
resided  in  that  family  until  the  timfc  of  her  marriage,  which 
occurred  in  the  seventeenth  year  of  her  age.  The  relations 
between  mother  and  daughter  were  not  very  intimate  but 
they  corresponded,  and  Mrs;  Knapp  made  several  visits  to 
her  daughter  during  the  married  life  of  the  latter.  Mrs. 
Knapp  could  not  write  and  her  letters  were  written  by 
Mary  Freeman  for  her.  The  daughter  had  never  been  in 
JerseyviUe  during  the  time  of  her  mother's  residence  there, — 
a  period  of  thirty-nine  years, — ^but  there  was  no  ill-feeling 
or  unfriendliness  between  her  and  her  mother,  and  Mrs. 
Knapp  told  several  persons  before  her  sickness  that  she 
wanted  to  sell  her  property  in  JerseyviUe,  and  if  she  could 
do  so  would  go  north  and  live  with  her  folks.  After  Mrs. 
Knapp's  death  the  daughter,  Margaret  Gilmore,  filed  a  bill 
against  Father  Lee  to  set  aside  the  deed  and  the  transfer 
of  the  personal  property.  The  bill  alleged  the  existence  of 
a  confidential  relation  between  the  priest  and  the  deceased, 
in  which  the  former  was  the  dominant  or  controlling  party 
and  the  latter  the  dependent  or  yielding  one,  and  charged 
that  the  conveyance  of  the  real  estate  and  the  delivery  of 
the  personal  property  were  obtained  by  fraud  and  undue  in- 
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fluence  exercised  by  him.  Afterward,  the  will  having  been 
admitted  to  probate,  a  supplemental  bill  was  filed  by  Mrs. 
Gilmore  against  the  priest  and  the  person  named  as  execu- 
tor, to  contest  the  will  on  the  ground  that  it,  too,  had  been 
obtained  by  the  exercise  of  fraud  and  undue  influence  on 
the  part  of  Father  Lee.  The  priest  by  his  answer  denied 
the  existence  of  any  confidential  relation,  denied  that  either 
the  transfer  of  the  property  or  the  execution  of  the  will  was 
obtained  by  fraud  or  undue  influence,  and  denied  that  ap- 
pellee was  the  daughter  of  Mrs.  Knapp.  To  the  answers 
general  replications  were  filed.  The  question  whether  ap- 
pellee was  the  daughter  of  the  deceased  was  separately  tried 
and  resulted  in  a  decree  in  favor  of  the  daughter.  The 
validity  of  the  will  was  tried  by  a  jury  and  resulted  in  a 
disagreement,  thereafter  a  jury  was  waived  and  the  issue 
as  to  the  validity  of  the  will  was  submitted  to  be  tried  by 
the  court  without  a  jury.  The  will  was  offered  in  evidence 
and  the  proponents  then  refused  to  introduce  proof  to  show 
its  validity  and  refused  to  further  propose  the  writing  as 
the  will  of  the  deceased,  for  the  reason,  as  appears  from 
the  decree,  that  the  proponents  alleged  that  Father  Lee  had 
released  and  relinquished  all  his  right,  title  and  interest  un- 
der the  said  last  will  and  testament.  Thereupon,  for  want 
of  evidence  to  establish  prima  facie  the  validity  of  the  will, 
a  decree  was  entered  adjudging  that  the  instrument  was  not 
the  last  will  and  testament  of  Mary  J.  Knapp,  deceased. 
Evidence  was  then  taken  in  open  court  in  reference  to  the 
validity  of  the  gifts  of  real  estate  and  personal  property, 
the  contention  of  Father  Lee  being  that  the  transfers  w*ere 
made  to  him  by  Mrs.  Knapp  in  expectation  of  death  and 
were  valid  gifts  causa  mortis.  The  chancellor  decreed  that 
the  transfer  of  the  personalty  was  a  valid  gift  causa  mortis 
to  Father  Lee.  He  also  adjudged  that  the  deed  was  void 
on  the  theory  that  real  estate  cannot  be  conveyed  as  a  gift 
of  that  kind.  Mrs.  Gilmore  appealed  to  the  Appellate  Court 
for  the  Third  District,  where  the  decree  of  the  circuit  court 
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was  reversed  as  to  the  personal  property.  From  that  judg- 
ment of  the  Appellate  Court  Father  Lee  prosecuted  an  ap- 
peal to  this  court,  and  contends  that  the  Appellate  Court 
erred  in  failing  to  affirm  the  decree  of  the  circuit  court 

The  evidence  clearly  established  the  existence  of  the 
confidential  relation  of  priest  and  parishioner,  and  showed 
that  the  transfer  of  the  personalty,  if  valid,  was  a  gift 
causa  mortis.  On  the  morning  after  Mrs.  Knapp  was  taken 
ill.  Father  Lee,  after  calling  on  her,  sent  a  physician  to  her 
at  her  request.  Dr.  Barry,  who  was  called  in  consultation 
before  her  death,  had  been  her  physician  and  there  is  evi- 
dence that  she  wanted  him,  but  for  some  reason  which  does 
not  appear  in  the  evidence  Father  Lee  sent  Dr.  Dugan. 
Father  Lee  then  went  to  a  notary  that  morning  and  had  a 
deed  drawn  for  the  purpose  of  conveying*  to  himself  the 
real  estate  of  the  sick  woman.  He  did  not  have  the  num- 
bers of  the  lots  and  at  the  suggestion  of  the  notary  went 
to  the  court  house  and  got  them.  He  then  left  the  notary 
and  returned  at  one  or  two  o'clock  and  told  the  notary  that 
he  thought  it  would  not  be  best  for  them  to  go  to  the  house 
together, — ^that  he  would  go  first  and  the  notary  might  fol- 
low. The  notary  shortly  went  to  Mrs.  Knapp's  residence 
and  found  her  in  bed  and  Father  Lee  by  the  bed.  Mrs. 
Knapp  recognized  the  notary,  and  he  said  to  her  that  he 
had  there  a  deed  conveying  her  property  to  the  priest,  and 
she  replied,  "That  is  what  I  want."  She  signed  the  deed 
by  her  mark,  the  notary  holding  the  pen,  but  she  trembled 
so  that  the  notary  was  unable  to  get  the  pen  down  to  the 
paper  and  the  priest  laid  his  hand  over  hers  to  steady  it  and 
the  mark  was  made.  The  notary  had  filled  up  the  acknowl- 
edgment before  coming  to  the  house  and  the  deed  was  de- 
livered to  the  priest.  Afterward,  on  the  same  day,  the 
priest  made  arrangements  to,  and  did,  administer  the  final 
rites  of  the  church  to  Mrs.  Knapp.  During  the  morning  he 
had  requested  Mrs.  Nellie  Cope,  who  lived  in  a  distant  part 
of  Jerseyville,  to  come  to  the  Knapp  house  to  help  care  for 
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the  sick  woman,  and  when  he  reached  the  house  to  adminis- 
ter the  sacrament  Mrs.  Cope  and  Mrs.  Kinsdla  were  there. 
The  others  left  the  priest  alone  with  Mrs.  Knapp  and  afteV 
the  sacrament  Mrs.  Cope  returned  to  the  sick  room.  Henry 
Sandehouse,  the  father  of  Mrs.  Cope,  testified  that  he  was 
also  there,  and  Mrs.  Cope  and  Sandehouse  both  testified 
that  as  soon  as  they  came  in  after  the  sacrament  was  ad- 
ministered Mrs.  Knapp  took  certain  papers  from  under  the 
mattress  upon  which  she  was  lying  and  handed  them  to  the 
priest,  Saying*  to  him  that  they  were  notes  and  mortgages 
and  that  she  gave  them  to  him;  that  he  opened  and  read 
them,  and  said  they  were  no  good  unless  properly  endorsed 
before  witnesses;  that  she  told  him  to  write  her  name  and 
she  would  make  her  marie ;  that  he  wrote  her  name  on  the 
back  of  each  of  the  notes,  and  in  each  instance  she  touched 
the  pen  and  made  her  mark  in  that  way ;  that  they  signed 
as  witnesses  to  her  signatures ;  that  afterwards  she  handed 
to  the  priest  the  certificate  of  deposit  for  $250  and  said  to 
him  that  she  gave  him  that  certificate  of  deposit  "to  use  for 
masses  for  me,"  and  that  the  certificate  was  endorsed  in  the 
same  manner  as  the  notes,  but  the  signature  was  not  wit- 
nessed and  the  papers  were  taken  away  by  the  priest. 
Sandehouse  admitted,  on  his  cross-examination,  that  he  tes- 
tified as  a  witness  in  the  county  court  upon  the  probate  of 
the  v^ill,  which  was  executed  on  Saturday;  that  he  had 
never  been  in  Mrs.  Knapp's  house  but  once  before  the  time 
the  will  was  executed  and  that  said  occasion- was  four  years 
before.  If  that  testimony  was  true  he  was  not  present  when 
the  gift  was  made.  Mrs.  Cope  testified  that  she  came  to 
the  Knapp  home  between  one  and  two  o'clock  on  Friday 
and  that  Mrs.  Knapp  was  then  standing  on  the  floor,  bare- 
foot and  in  her  night  clothes,  with  some  keys  in  her  hand, 
where  she  remained  three  or  four  minutes  looking  for 
something;  that  when  she  turned  around  she  had  some  pa- 
pers in  her  hand;  that  she  then  went  to  the  bureau  and 
unlocked  the  bureau  drawer  and  put  her  pocketbook  in  it 
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and  locked  it,  and  that  she  then  went  to  the  bed  and  put 
the  papers  under  the  mattress  and  the  notes  under  her  pil- 
Ibw  and  got  into  bed.  She  further  testified  that  when  she 
came  in  she  asked  Mrs.  Knapp  how  she  was,  and  she  said 
she  was  not  very  well;  that  she  spoke  distinctly  and  the 
witness  did  not  notice  any  difference  in  her  voice ;  that  she 
was  apparently  as  strong  as  she  had  ever  been;  that  she 
further  said  she  was  feeling  well  only  that  she  had  a  pain 
in  her  side,  and  that  after  she  got  into  bed  she  told  the 
witness  to  prepare  the  table,  as  Father  Lee  was  coming 
down  to  give  her  holy  communion.  Mrs.  Kinsella,  Miss 
Freeman  and  Annie  Shearin,  who  assisted  in  caring  for  the 
sick  woman  and  saw  her  frequently,  testified  that  she  was 
very  sick;  that  she  was  too  ill  to  have  any  conversation 
and  could  not  raise  herself  in  bed,  and  when  they  gave  her 
medicine  they  had  to  lift  her.  The  evidence  was  that  the 
last  rites  of  the  church  are  only  administered  to  a  person 
in  the  last  illness,  when  there  is  no  present  hope  of  recovery. 

On  Saturday,  April  23,  the  next  day  after  the  note 
transaction.  Father  Lee  went  to  the  office  of  the  circuit 
clerk  and  wrote  a  will  for  Mrs.  Knapp,  in  which  he  was 
the  sole  beneficiary.  He  had  some  discussion  with  the  dep- 
uty, and  at  the  suggestion  of  the  deputy  he  went  to  the  of- 
fice of  the  county  clerk  to  get  a  form  for  the  will,  and  he 
dictated  it  to  the  deputy  in  that  office,  who  wrote  it  on  a 
t)rpewriter.  The  will  as  then  drawn  only  included  the  per- 
sonal property,  and  the  priest  already  had  the  notes  and 
certificate  of  deposit,  but  the  will  was  afterward  written  on 
another  t3T)ewriter  and  the  real  estate  was  added.  Father 
Lee  took  the  will  to  Mrs.  Knapp's  home  on  Saturday  and 
it  was  executed  by  her. 

The  relation  of  priest  or  spiritual  adviser  and  parish- 
ioner is  a  confidential  one.  {Dowie  v.  DriscoU,  203  IlL 
480 ;  2  Pomeroy's  Eq.  Jur.  sec.  963 ;  14  Am.  &'  Eng.  Ency. 
of  Law, — 2d  ed. — 194,  1013.)  That  relation  existed  be- 
tween Father  Lee  and  Mrs.  Knapp  when  the  effcxts  were 
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made  to  transfer  to  him  as  gifts,  and  without  consideration, 
all  of  her  property.  To  effect  that  object  different  methods 
were  employed :  First,  the  deed  of  the  real  estate ;  second, 
the  endorsement  and  delivery  of  the  notes  and  certificate  of 
deposit;  and  third,  the  execution  of  the  will.  Father  Lee 
was  active  in  having  the  deed  prepared  and  executed  and 
he  also  drew  the  will  and  procured  its  execution,  and  in  the 
absence  of  contradictory  evidence  the  only  justifiable  infer- 
ence from  these  facts  would  be  that  the  gifts  were  procured 
by  his  influence  and  that  the  attempts  to  transfer  the  prop- 
erty by  the  different  methods  constituted  but  one  transac- 
tion. The  natural  conclusion  would  be  that  Father  Lee  was 
equally  active  in  obtaining  the  gift  of  the  personal  prop- 
erty by  endorsement  and  delivery  as  he  was  to  obtain  the 
same  property  by  will  or  the  real  estate  by  the  deed.  Mrs. 
Knapp  had  a  daughter,  who  was  her  only  heir  and  in  poor 
circumstances,  and  on  Friday,  when  she  was  so  HI,  a  tele- 
gram was  given  to  Dr.  Dugan  to  send  to  the  daughter,  or 
he  agreed  to  send  one,  and  did  not  do  it.  The  evidence  is 
contradictory  as  to  whether  the  failure  to  send  it  was  at  the 
instance  of  Father  Lee  or  not.  The  evidence  would  justify 
a  conclusion  that  there  was  undue  influence  in  fact  exercised 
by  Father  Lee. 

It  is  not  necessary,  however,  that  such  a  conclusion 
should  rest  upon  the  facts  proved.  It  is  a  universal  rule, 
founded  upon  public  policy,,  that  where  a  confidential  re- 
lation exists,  if  a  gift  is  made  to  the  person  in  whom  the 
confidence  is  reposed  by  reason  of  the  relation  it  is  prima 
facie  void.  The  law  will  presume,  from  the  mere  existence 
of  the  relation,  that  the  gift  was  obtained  by  undue  influ- 
ence or  improper  means,  and  the  burden  of  proof  rests  upon 
the  donee  to  show  thai  it  was  the  free  and  voluntary  act 
of  the  donor.  Every  confidential  relation  implies  a  condi- 
tion of  superiority  by  one  of  the  parties  over  the  other,  and 
if  the  superior  obtains  a  benefit,  such  as  a  gift,  equity  raises 
a  presumption  against  its  validity  and  casts  upon  the  donee 
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the  burden  of  proving  affirmatively  good  faith,  full  knowl- 
edge and  independent  action  on  the  part  of  the  donor. 
(Thotnas  v.  Whitney,  i86  111.  225;  Sayles  v.  Christie,  187 
id.  420;  Michael  v.  Marshall,  201  id.  70;  Dowie  v.  Dris- 
coll,  supra;  2  Pomeroy's  Eq.  Jur.  sec.  956 ;   14  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 194,  loii;    29  id.   119.)     Gifts 
ca^isa  mortis,  being  donations  not  made  in  conformity  to 
the  Statute  of  Wills  but  made  without  the  safeguards  cast 
around  the  execution  of  wills,  are  not  favored  in  the  law. 
(20  Cyc.   1246.)     The  presumption  arising  from  a  confi- 
dential relation  does  not  arise  from  evidence,  and  if  there 
is  undue  influence  in  fact,  the  existence  of  any  fiduciary  re- 
lation is  immaterial.     Any  gift  proved  to  have  been  ob- 
tained by  undue  influence  in  fact  will  be  set  aside  without 
the  aid  of  any  presumption,  but  where  a  confidential  rela- 
tion exists  no  other  element  is  necessary  to  cast  the  burden 
of  proof  upon  the  beneficiary.     Pomeroy  says  (sec.  955)  : 
"Nothing  can  tend  more  to  produce  confusion  and  inaccu- 
racy in  the  discussion  of  the  subject  than  the  treatment  of 
actual  undue  influence  and  fiduciary  relations  as  though  they 
constituted  one  and  the  same  doctrine," — ^and  this  statement 
was  quoted  by  this  court  in  Thomas  v.  Whitney.    The  do- 
nee must  prove  the  absence  of  undue  influence,  and  in  Eng- 
land the  rule  is,  that  in  order  to  uphold  a  gift  made  to  a 
person  standing  in  a  confidential  relation  it  must  be  shown 
that  the  donor  had  competent  and  independent  advice  in 
making  it.     This  court  has  not  adopted  that  rule  as  the 
only  test,  but  in  Thomas  v.  Whitney,  supra,  it  was  said  that 
the  burden  is  on  the  one  receiving  the  benefit  to  show  an 
absence  of  undue  influence  by  establishing  the  fact  that  the 
party  acted  upon  competent  and  independent  advice  of  an- 
other or  such  other  facts  as  will  satisfy  the  court  that  the 
dealing  was  at  arm's  length,  or  he  must  show  that  the  trans- 
action was  had  in  the  most  perfect  good  faith  on  his  part 
and  was  equitable  and  just  between  the  parties.    Father  Lee 
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was  bound  to  show,  under  these  rules,  that  the  intention  to 
give  him  the  property  originated  with  Mrs.  Knapp  without 
his  influence,  and  that  was  not  done. 

The  witnesses  Mrs.  Cope  and  Sandehouse  were  both  dis- 
credited, he  by  his  previous  testimony  that  he  had  not  been 
in  the  house  for  four  years  before  the  Saturday  when  the 
will  was  made,  and  she  by  the  contradiction  by  three  wit- 
nesses as  to  the  material  fact  that  Mrs.  Knapp  was  up  and 
around  the  room  in  April,  barefoot  and  in  her  night  clothes, 
getting  her  papers  together,  and  stating  that  she  was  not 
very  ill  when  she  was  about  to  receive  the  rites  administered 
to  persons  in  their  la§t  illness.  If  the  other  witnesses  and 
the  circumstances  are  to  be  credited,  Mrs.  Cope's  testimony 
that  Mrs.  Knapp  got  the  papers  from  the  wardrobe  could 
not  hd  true.  The  chancellor,  however,  heard  the  witnesses 
testify,  and  great  weight  is  to  be  given  to  his  conclusion  as 
to  their  credibility.  It  is  not  necessary  to  disagree  with  his 
conclusion,  for  the  reason  that,  taking  the  statements  of 
Mrs.  Cope  and  Sandehouse  at  their  face  value,  their  tes- 
timony wholly  failed  to  overcome  the  presumption  against 
the  transaction.  It  showed  only  that  Mrs.  Knapp,  when 
she  gave  the  papers  to  Father  Lee,  had  an  intention  to 
make  a  gift  to  him.  But  that  is  not  the  question.  It  is 
not  sought  to  set  aside  the  alleged  gift  on  the  ground  that 
Father  Lee  obtained  the  papers  without  the  consent  of  Mrs. 
Knapp  or  against  her  will  or  that  she  did  not  intend  to  give 
them  to  him,  and,  of  course,  there  could  be  no  dispute  of 
the  fact  that  she  endorsed  them  voluntarily,  but  the  question 
upon  which  the  rights  of  the  parties  depend  is  how  that 
intention  was  produced.  The  law  presumes,  from  the  ex- 
istence of  the  confidential  relation,  that  the  intention  was 
produced  by  the  undue  influence  of  Father  Lee,  and  it  is 
no  answer  to  show  that  Mrs.  Knapp  intended  to  give  him 
her  property  when  she  endorsed  the  papers  and  handed 
thdn  over,  because  it  must  be  admitted  that  she  had  that 
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intention.  There  was  no  proof  that  Mrs.  Knapp  acted  upon 
competent  and  independent  advice,  or  any  affirmative  proof 
of  good  faith  or  the  absence  of  undue  influence  on  the  part 
of  Father  Lee. 

So  far  as  the  certificate  of  deposit  is  concerned,  if  we 
accept  the  testimony  of  Mrs.  Cope  and  Sandehouse  it  was 
handed  to  the  priest  to  be  used  for  masses  for  the  repose 
of  the  soul  of  the  donor.  That  gift  was  for  a  charity  and 
in  support  of  the  form  of  worship  of  the  church  to  which 
Mrs.  Knapp  belonged.  {Hoeffer  v.  Clogan,  171  111.  462.) 
If  the  priest  accepted  the  certificate  of  deposit  for  that  pur- 
pose he  would  be  bound  to  perform  the  religious  services  to 
which  it  was  to  be  applied,  and,  as  a  priest,  would  earn  the 
money  by  so  doing.  We  regard  the  disposition  of  the  cer- 
tificate of  deposit  as  valid. 

The  judgment  of  the  Appellate  Court  is  modified  so  far 
as  to  sustain  the  transaction  as  to  the  certificate  of  deposit 
and  to  permit  it  to  be  used  for  the  purpose  designated  by 
Mrs.  Knapp,  and  as  so  modified  the  judgment  is  affirmed. 
Judgment  modified  and  affirmed. 

Mr.  Justice  Scott,  dissenting : 

It  is  to  be  observed  that  there  is  no  direct  evidence  of 
any  witness  to  any  fraud  practiced  or  undue  influence  used 
by  Fr.  Lee.  If  the  execution  of  the  deed,  the  transfer  of 
the  notes  and  certificate  of  deposit  and  the  execution  of  the 
will  be  regarded  as  one  transaction,  then  the  evidence  of  his 
activity  in  securing  the  execution  of  the  deed  and  of  the  will 
and  the  evidence  of  the  fiduciary  relation  raise  the  only 
valid  presumption  against  the  legality  of  the  gift  of  personal 
property.  If,  however,  the  testimony  of  Mrs.  Cope  and 
Henry  Sandehouse  be  true,  Mrs.  Knapp  deliberately  and  of 
her  own  free  will  gave  to  the  priest  the  notes  and  certificate 
of  deposit.    Their  evidence  as  to  what  occurred  at  the  Ki^^pp 
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residence  is  not  contradicted,  and,  so  far  as  the  personal 
property  is  concerned,  the  only  question  seriously  consid- 
ered either  by  the  circuit  court  or  by  the  Appellate  Court 
was  as  to  whether  this  evidjcnce  of  these  two  witnesses  over- 
came the  presumption  which  both  the  chancellor  and  the 
Appellate  Court  held  existed  against  the  validity  of  the 
transfer,  and  enabled  the  chancellor  to  say  rightfully  that 
the  charge  of  fraud  and  undue  influence  was  not  established 
by  a  preponderance  of  the  evidence.  No  attack  was  made 
upon  the  reputation  of  either  of  these  witnesses  for  truth 
and  veracity.  They  seem  to  have  testified  frankly.  Their 
statements  were  not  unreasonable  and  do  not  appear  to  rne 
to  have  been  unworthy  of  belief.  Certain  circumstances 
were  sworn  to  by  other  witnesses  which  tended  to  cast  dis- 
credit upon  their  testimony  as  to  immaterial  matters,  and  it 
appears  that  Sandehouse  upon  a  previous  trial  had  made 
a  statement  which  was  inconsistent  with  his  evidence  given 
upon  this  trial,  to  the  effect  that  he  was  at  the  Knapp  house 
on  Friday,  April  22,  1904,  the  day  upon  which  it  is  claimed  * 
the  gift  was  made.  Mrs.  Kinsella,  who  was  called  by  Mrs. 
Gilmore,  however,  testified  that  Mr.  Sandehouse  was  there 
on  the  day  and  at  the  time  when  it  is  contended  the  notes 
and  certificate  were  transferred.  It  is  therefore  not  improb- 
able that  his  earlier  statement  was  a  mistaken  one.  The 
chancellor,  moreover,  heard  and  saw  these  witnesses,  and  it 
seems  to  me  that  he  was  better  able  than  either  the  Appel- 
late Court  or  this  court  to  say  whether  the  testimony  of 
Mrs.  Cope  and  Mr.  Sandehouse  was  false. 

In  Beall  v.  Dingman,  227  111.  294,  we  used  language  as 
follows :  "The  rule  in  chancery  cases  tried  without  a  jury 
upon  oral  evidence  is,  as  has  been  often  stated  by  this  court, 
that  great  weight  should  be  attached  to  the  findings  of  the 
chancellor,  and  his  findings  will  not  be  reversed  unless  clearly 
and  palpably  contrary  to  the  weight  of  the  testimony.*' 
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I  think  the  decree  entered  by  the  chancellor  could  not 
be  reversed  if  due  regard  was  given  to  the  law  so  stated. 
He  based  his  finding  upon  the  testimony  of  two  witnesses, 
whose  reputations  were  not  attacked,  one  of  whom  was  not 
contradicted  at  all  as  to  material  matters,  and  the  other  of 
whom  was  contradicted  as  to  such  matters  only  by  proof 
of  an  earlier  statement  of  his  own,  which  may  have  been 
a  mistaken  one.  For  us  to  say  that  their  testimony  was 
wholly  untrue  when  the  chancellor  placed  credence  therein 
is  to  fail  to  apply  the  rule  that  requires  us  to  give  weight 
to  his  finding  upon  the  facts  where  the  witnesses  testify  be- 
fore him. 

The  judgment  of  the  Appellate  Court  should  be  reversed 
and  the  decree  of  the  circuit  court  should  be  affirmed. 


N.  Mills  Lewis  et  al.  Appellants,  vs.  Jed  Lewis  et  al. 

Appellees. 

Opinion  filed  December  15,  jpo8. 

1.  Appeals  and  errors — when  Supreme  Court  has  no  jurisdic- 
Hon  of  direct  appeal  from  a  partition  decree.  The  Supreme  Court 
has  no  jurisdiction  of  a  direct  appeal  from  a  partition  decree  where 
the  assignments  of  error  do  not  question  the  action  of  the  court 
below  in  determining  the  estates  of  the  parties  in  the  land  but  re- 
late only  to  the  existence  or  adjustment  of  liens. 

2.  Same — what  does  not  bring  up  question  of  freehold  on  ap- 
peal in  partition,  A  partition  decree  is  final  in  favor  of  minors  as 
well  as  against  them,  and  if  the  decree  is  apparently  favorable  to 
the  minor  defendants  and  they  assign  no  cross-errors  upon  appeal 
by  the  complainant,  the  fact  that  a  freehold  was  involved  under 
the  issue  made  by  their  formal  answer  calling  for  strict  proof  of 
the  bill  does  not  bring  up  the  question  of  freehold,  where  the  com- 
plainant questions  the  decree  only  as  to  the  allowance  of  a  lien. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  John  A.  Gray,  Judge,  presiding. 
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The  appellants  filed  their  bill  for  the  partition  of  the 
real  estate  devised  by  the  will  of  H.  M.  Lewis,  their  grand- 
father, making  all  the  other  devisees  under  the  will  parties 
defendant  Appellants  are  the  children  of  Norvel  Lewis, 
a  son  of  the  testator,  who  died  before  the  making  of  the 
will.  The  third  clause  of  the  will  directed  that,  after  the 
payment  of  the  testator's  debts  and  funeral  expenses  and  a 
l^acy  of  $1000  to  a  daughter,  all  the  balance  of  his  prop- 
erty should  be  divided  into  seven  equal  parts,  and  that  one 
part  should  be  given  to  each  of  his  six  living  children  and 
the  seventh  to  the  heirs  of  his  deceased  son,  Norvel,  after 
deducting  therefrom  two  promissory  notes,  one  for  $3300, 
dated  January  i,  1891,  the  other  for  $1200,  dated  May  i, 
1894,  each  bearing  six  per  cent  interest.  It  is  averred  that 
the  note  for  $3300  was  paid  in  full  by  Norvel  Lewis  in  his 
lifetime  to  H.  M.  Lewis,  and  it  is  prayed  that  the  amount 
thereof  be  not  charged  against  the  share  of  the  complain- 
ants. After  a  hearing  upon  the  pleadings  and  evidence  a 
decree  was  rendered  in  accordance  with  the  prayer  of  the 
bill,  except  that  the  complainants'  interest  was  subjected  to 
the  lien  of  the  note  for  $3300.  The  complainants  have  ap- 
pealed to  this  court,  and  their  assignments  of  error  question 
the  action  of  the  circuit  court  only  in  so  far  as  it  subjects 
their  interest  to  the  lien  of  the  $3300  note. 

Brown  &  Soui<E,  for  appellants. 

Hanley  &  Cox,  (H.  B.  Safford,  guardian  ad  litem,) 
for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appeal  should  have  been  taken  to  the  Appellate 
Court.  No  freehold  is  involved  and  no  other  ground  ap- 
pears for  an  appeal  to  this  court.  A  freehold  was  involved 
in  the  decree  of  partition,  but  no  complaint  is  made  of  the 
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disposition  of  the  freehold  by  the  circuit  court.  All  par- 
ties are  satisfied  with  that  part  of  the  decree,  and,  in  fact, 
it  is  in  that  respect  precisely  the  decree  that  the  appellants 
prayed  for.  It  is  only  the  action  of  the  court  in  regard  to 
the  $3300  note  that  is  complained  of,  and  the  relief  sought 
by  this  appeal  is  not  to  affect  the  decree  in  regard  to  the 
estate  of  any  of  the  parties,  but  merely  to  relieve  the  com- 
plainants' estate  from  a  lien  for  the  payment  of  money. 

The  questions  involved  in  this  court  are  determined  by 
the  assignment  of  error  on  the  record,  and  this  court  has 
not  jurisdiction  of  an  appeal  in  a  partition  suit,  where  the 
assignments  of  error  do  not  question  the  action  of  the  court 
in  determining  the  estates  of  the  parties  in  the  land  but 
relate  only  to  the  existence  or  adjustment  of  liens.  Hutch- 
inson V.  Spoehr,  221  111.  312;  Miller  v.  Kensil,  223  id.  201; 
Fread  v.  Fread,  165  id.  228;  Fields  v.  Coker,  161  id.  186; 
Malaer  v.  Hudgens,  130  id.  225. 

Two  of  the  defendants  to  the  bill  were  minors,  defend- 
ing by  a  guardian  ad  litem,  and  filed  a  formal  answer  call- 
ing for  strict  proof  of  the  bill,  and  it  is  said  that  a  freehold 
is  invoked  in  the  issue  thus  made.  A  freehold  was  in- 
volved in  this  issue,  but  no  cross-errors  have  been  assigned 
in  behalf  of  the  minors  and  no  reason  appears  why  any 
cross-errors  should  be  assigned.  The  decree  is  final  in  favor 
of  the  minors  as  well  as  against  them,  and  appellants  have 
no  right  to  insist  upon  the  assignment  of  errors  on  the  part 
of  the  minors  upon  a  decree  which  apparently  is  favorable 
to  them. 

The  appeal  will  be  transferred  to  the  Appellate  Court 
for  the  Second  District.  ^^^^^  transferred. 
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Frank  R.  Smythe,  Defendant  in  Error,  vs.  Charles  P. 
Parish  &  Co.  Plaintiff  in  Error. 

Opinion  Hied  December  i^j  Jpo8, 

1.  Appeals  and  errors — questions  not  raised  in  the  Appellate 
Court  will  not  be  considered  by  the  Supreme  Court.  The  Supreme 
Court  will  not  consider  the  questions  of  variance  and  of  the  al- 
leged want  of  evidence  in  the  record  to  prove  the  averments  of  the 
declaration,  where  it  appears  from  the  certified  copy  of  the  brief 
and  argument  in  the  Appellate  Court  that  such  questions  were  not 
raised  in  that  court. 

2.  Same — 1/  is  not  error  to  refuse  substantial  repetitions  of 
given  instructions.  It  is  not  error  to  refuse  instructions  contain- 
ing propositions  which  are  fully  covered  by  other  instructions  which 
have  been  given. 

3.  Same — the  Supreme  Court  will  affirm  with  damages  if  writ 
of  error  is  prosecuted  for  delay.  If  the  condition  of  the  record  on 
writ  of  error  is  such  that  the  Supreme  Court  is  of  opinion  the  writ 
was  prosecuted  merely  for  delay,  the  judgment  below  will  be  af- 
firmed with  damages. 

Writ  0^  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  writ  of  error  to  the 
Superior  Court  of  Cook  county;  the  Hoa  A.  H.  Frost, 
Judge,  presiding. 

John  Stuart  Roberts,  (Ira  C.  Wood,  of  counsel,) 
for  plaintiff  in  error. 

Lee  D.  Mathias,  for  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court :  • 

On  February  25,  1905,  Frank  R.  Smythe,  defendant  in 
error,  recovered  a  judgment  for  the  sum  of  $5000  in  the 
superior  court  of  Cook  county  against  Charles  P.  Parish 
&  Co.,  plaintiff  in  error,  for  personal  injuries  alleged  to 
have  been  sustained  by  him  through  the  negligence  of  the 
plaintiff  in  error  while  he  was  engaged  in  the  operation  of 
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a  punch  press  at  the  manufacturing  establishment  of  plain- 
tiff in  error  in  Chicago  Heights.  That  judgment  has  been 
affirmed  by  the  Appellate  Court  for  the  First  District,  and 
to  review  the  judgment  of  that  court  plaintiff  in  error  has 
sued  out  a  writ  of  error  from  this  court. 

It  is  now  contended  that  there  is  in  the  record  no  evi- 
dence which  tends  to  prove  the  averments  of  the  declara- 
tion, and  that  for  this  reason  the  superior  court  erred  in 
denying  plaintiff  in  error's  motion,  made  at  the  close  of 
all  the  evidence,  for  a  directed  verdict.  It  is  also  urged 
that  there  was  a  fatal  variance  between  the  proof  and  the 
declaration.  Upon  leave  obtained,  defendant  in  error  has 
filed  in  this  court  a  certified  copy  of  the  brief  and  arg^ument 
filed  by  plaintiff  in  error  in  the  Appellate  Court.  It  appears 
therefrom  that  neither  of  these  questions  was  raised  in  that 
court.    For  this  reason  we  cannot  consider  them. 

It  is  argued  here  that  the  amount  of  the  verdict  is  ex- 
cessive. That  question  was  finally  determined  by  the  judg- 
ment of  the  Appellate  Court. 

It  is  insisted  that  the  trial  court  erred  in  giving  to  the 
jury  the  second  instruction  requested  by  defendant  in  error. 
The  precise  point  so  presented  was  decided  by  this  court  in 
West  Chicago  Street  Railroad  Co.  v.  McCallum,  169  III. 
240,  adversely  to  the  contention  now  made.  No  attempt  is 
made  to  distinguish  that  case  or  to  show  that  it  was  not 
decided  correctly.  We  therefore  deem  it  unnecessary  to 
again  consider  the  question. 

It  is  then  urged  that  the  court  erred  in  refusing  the  de- 
fendant's refused  instructions  i  and  2.  The  propositions 
contained  in  those  two  instructions  are  fully  covered  by 
certain  other  instructions  that  were  given.  Defendant  in 
error  by  his  brief  points  this  out,  and  plaintiff  in  error  by 
its  reply  brief  makes  no  response  on  this  point.  No  other 
assignments  are  relied  upon. 

We  are  of  opinion  that  the  writ  of  error  from  this  court 
was  prosecuted  for  delay.    ' 
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The  judgment  of  the  Appellate  Court  will  be  affirmed, 
and  in  addition  a  judgment  of  this  court  in  favor  of  de- 
fendant in  error  and  against  plaintiff  in  error  for  the  sum 
of  $500  will  be  entered  by  the  clerk  of  this  court. 

Judgment  aMrtned. 


The  PE0P1.E  0?  THE  State  o^  Ii^unois  vs.  Amos  Wil- 
cox, Appellee. — (The  Board  of  Fish  Commission- 
ers, Appellant.) 

Opinion  filed  December  15,  ipo8. 

1.  Constitutional  VKw—^'locaV*  and  ''special"  laws  distin- 
guished. The  term  "local,"  as  applied  to  legislation,  means  such 
legislaticMi  as  relates  to  only  a  portion  of  the  territory  of  the  State, 
while  the  word  "special,"  used  in  such  connection,  refers  more  ap- 
propriately to  such  legislation  as  grants  some  special  right,  privi- 
lege or  immunity  or  imposes  some  particular  burden  upon  but  a 
portion  of  the  people  of  the  State. 

2.  SMsz—both  "locar  and  "special"  laws  are  prohibited  by  the 
constitution.  Section  22  of  article  4  of  the  constitution  prohibits 
the  passage  of  "local"  or  "special"  laws  in  certain  specified  cases, 
and  a  law  passed  in  violation  of  such  section  must  be  held  void, 
whether  it  is  classified  as  a  local  or  a  special  law. 

3.  Sauz— section  21  of  act  of  ipo/,  for  protection  of  fish,  is 
unconstitutional.  Section  21  of  the  act  of  1907,  for  the  protection 
of  fish,  (Laws  of  1907,  p.  343,)  requiring  persons  desiring  to  fish 
in  any  waters  of  this  State,  except  Lake  Michigan,  with  a  hoop 
net,  seine  or  trammel  net  to  first  obtain  a  license  and  tag  for  such 
nets  and  seines,  is  in  violation  of  section  22  of  article  4  of  the 
a)nstitution,  prohibiting  the  passage  of  local  laws  for  the  protec- 
tion of  game  or  fish. 

4.  SAU^r-^rovision  of  constitution  prohibiting  passage  of  local 
laws  for  the  protection  of  fish  construed.  The  provision  of  sec- 
tion 22  of  article  4  of  the  constitution,  forbidding  the  passage  of 
local  laws  for  the  protection  of  game  or  fish,  was  intended  for  the 
express  purpose  of  preventing  legislation  on  such  subject  which 
should  not  operate  in  all  the  territory  subject  to  the  jurisdiction 
of  the  State. 

Cartwright,  C.  J.,  and  Hand  and  Carter,  JJ.,  dissenting. 
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Appeal  from  the  Circuit  Court  of  Schuyler  county; 
the  Hon.  Harry  HigbeE,  Judge,  presiding. 

Chiper^ield  &  Chiperfield,  for  appellant 

L.  A.  Jarmin,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Amos  Wilcox  was  charged  before  a  justice  of  the  peace 
of  Schuyler  county  with  the  violation  of  section  21  of  the 
act  of  June  5,  1907,  entitled  "An  act  to  encourage  the  prop- 
agation and  cultivation  and  to  secure  the  protection  of  fishes 
in  all  the  waters  under  the  jurisdiction  of  the  State  of  Illi- 
nois, defining  the  duties  of  the  fish  commissioners,  fixing 
their  compensation  and  providing  penalties  for  the  violation 
of  the  provisions  thereof."  Appellee  was  convicted  before 
the  justice  of  the  peace  before  whom  the  prosecution  was 
commenced,  and  he  took  an  appeal  to  the  circuit  court  of 
Schuyler  county.  In  the  circuit  court  appellee  made  a  mo- 
tion to  quash  the  complaint  on  the  ground  that  said  section 
21  is  invalid,  null  and  void,  in  that  it  violates  section  22 
of  article  4  of  the  constitution,  which  provides  that  the  Gen- 
eral Assembly  shall  not  pass  local  or  special  laws  for  the 
protection  of  game  or  fish.  This  motion  was  by  the  circuit 
court  sustained,  the  complaint  quashed  and  appellee  dis- 
charged. Exceptions  were  duly  preserved  to  this  action  of 
the  court  by  the  People,  and  the  fish  commissioners  of  the 
State,  by  virtue  of  section  13  of  said  act,  have  prosecuted 
an  appeal  to  this  court. 

The  only  question  raised  on  this  appeal  is  the  constitu- 
tionality of  section  21  of  the  act  above  referred  to.  Section 
21  provides  that  any  person  desiring  to  fish  in  any  of  the 
waters,  as  provided  for  in  section  i  of  said  act,  within  the 
jurisdiction  of  this  State,  with  hoop  net  or  with  seine  or 
trammel  net,  shall  first  obtain  a  license  from  a  city  or  county 
clerk,  who  are  authorized  by  said  act  to  issue  such  license. 
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The  license  fee  is  fixed  at  fifty  cents  for  each  hoop  net  and 
five  dollars  per  hundred  yards  of  seine  or  trammel  net.  The 
act  provides  that  the  fish  commissioners  shall  prescribe  a 
uniform  style  and  pattern  of  metal  tags  which  shall  be  at- 
tached to  hoop  nets  and  each  hundred  yards  of  seine  or  less, 
or  trammel  nets,  in  such  manner  as  to  be  at  all  times  ex- 
posed to  public  view,  and  that  any  person  using  any  hoop 
net,  seine  or  trammel  net  which  has  no  tag  attached,  as  pro- 
vided by  said  act,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  a  sum  not  less  than 
$25  nor  more  than  $100,  and  such  untagged  net  or  seine 
shall  be  forfeited  to  the  State.  A  proviso  added  to  said 
section  excludes  Lake  Michigan  from  its  operation,  and  it 
is  this  proviso  that  is  supposed  to  render  said  section  un- 
constitutional under  that  clause  of  section  22  of  article  4  of  ' 
the  constitution  of  1870  which  prohibits  the  passage  of  local 
or  special  laws  for  the  protection  of  game  or  fish.  All  of 
the  objections  urged  may  be  considered  together. 

When  reduced  to  their  final  analysis,  the  several  con- 
tentions made  against  the  validity  of  this  statute  amount 
simply  to  this:  that  the  legislature  has  no  constitutional 
power  to  pass  a  law  for  the  protection  of  fish,  impose  pen- 
alties for  its  violation  and  restrict  the  operation  of  such 
law  to.  a  particular  portion  of  the  waters  of  the  State.  Sec- 
tion 22  of  article  4  of  the  constitution  of  1870  provides 
that  the  General  Assembly  shall  not  pass  local  or  special 
laws  on  certain  specified  subjects  enumerated  in  said  sec- 
tion, and  it  is  provided  further  that  no  local  or  special  law 
shall  be  passed  on  any  other  subject  where  a  general  law 
can  be  made  applicable.  Concerning  the  subject  as  to  which 
local  or  special  laws  are  interdicted  the  constitution  is  man- 
datory, and  any  act  falling  within  the  description  of  local  or 
special  legislation  must  be  held  unconstitutional,  whatever 
may  be  the  character  of  the  law  in  other  respects.  A  special 
act  of  the  legislature  upon  a  subject  other  than  those  speci- 
fied in  this  section  may  be  constitutional,  since  the  deter- 
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mination  of  the  legislature  that  a  general  law  cannot  be 
made  applicable  to  such  subject  is  not  open  to  review.  City 
of  Mt.  Vernon  v.  Evens  Brick  Co.  204  111.  32. 

The  words  "local"  and  "special"  are  frequently  used  in- 
terchangeably, although  it  is  clear  that  they  do  not  have 
the  same  meaning.  The  word  "local"  signifies  belonging  to 
or  confined  to  a  particular  place.  When  applied  to  legisla- 
tion it  signifies  such  legislation  as  relates  to  only  a  portion 
of  the  territory  of  a  State.  (Bouvier's  Law  Diet.;  Bur- 
rill's  Law  Diet.;  People  v.  O'Brien,  38  N.  Y.  193;  People 
V.  Newbwrgh,  etc.  Railroad  Co.  86  id.  i ;  Ellis  v.  Frazier, 
38  Ore.  462 ;  53  L.  R.  A.  454.)  The  word  "local"  is  used  as 
a  counter-term  to  "general."  The  word  "special"  appears 
to  be  more  appropriately  applied  to  laws  that  grant  some 
•special  right,  privilege  or  immunity  or  impose  some  partic- 
ular burden  upon  some  portion  of  the  people  of  the  State 
less  than  all.  (State  v.  Carson,  67  N.  J.  L.  178.)  Special 
as  well  as  local  laws  are  forbidden  under  our  constitution 
respecting  the  several  enumerated  subjects  in  section  22. 
Upon  other  subjects  special  laws  may  be  constitutional 
where  they  jipply  to  all  members  of  a  designated  class,  where 
the  classification  rests  upon  some  disability,  attribute  or 
classification  marking  them  as  proper  objects  for  the  oper- 
ation of  special  legislation.  (Gillespie  v.  People,  188  111. 
176;  Ruhstrat  v.  People,  185  id.  133;  Starne  v.  People, 
222  id.  189;  Off  &  Co.  v.  Morehead,  235  id.  40.)  Since 
our  constitution  prohibits  both  local  and  special  legislation 
in  the  specified  cases,  an  act  that  falls  under  either  classifi- 
cation must  be  held  void. 

The  words  "local"  and  "special,"  as  used  by  the  f  ramers 
of  our  constitution,  were  designed  to  remedy  different  evils. 
Judge  John  Scholfield,  who  afterwards  as  a  member  of  this 
court  did  much  towards  settling  the  construction  of  our 
constitution,  introduced  the  resolution  which  finally  became 
section  22  of  article  4.  In  discussing  this  section  before 
the  constitutional  convention  Judge  Scholfield  said:     "It 
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was  said  by  the  gentleman  from  Grundy,   (Mr.  Peirce,) 
however,  that  our  present  constitution  provides  for  the  pas- 
sage of  general  laws  and  prohibits  special  legislation.     It 
does  so,  but  in  such  a  manner  as  that  the  prohibition  is  prac-  ' 
tically  ineffectual.     It  leaves  the  judgment  of  the  legisla- 
ture to  be  final  and  conclusive  on  the  question  of  whether 
the  object  sought  can  be  accomplished  by  a  general  law 
or  whether  it  must  be  accomplished  by  a  special  law,  and, 
therefore,  whenever  a  legislature  assumed  to  pass  a  special 
law  it  follows  that  the  legislature  had  exercised  its  judg- 
ment upon  a  question,  and  that  is  conclusive.    It  was  not, 
however,  the  people  that  demanded  the  special  laws.    The 
thousands  of  private  charters  that  have  been  passed  by  for- 
mer legislatures  of  the  State  were  not  demanded  by  the 
people  as  a  body  politic  at  all.     They  were  satisfied  with 
general  laws  upon  the  subject.     It  was  in  most  instances 
individuals  who  demanded  these  special  laws, — individuals 
who  were  not  satisfied  to  do  business  upon  a  broad  and  hon- 
est basis  upon  which  all  might  be  equal  but  who  wanted 
special  favoritism,— chances  to  plunder  the  public  treasury 
0*  their  fellow-men,  covered  up  by  a  private  charter  to 
avoid  detection  or  punishment.    Those  were  the  men  who 
demanded  these  special  laws,  and  at  their  bidding  and  by 
their  behests  they  were  passed.    It  was  they  who  filled  our 
lobby  with  the  instruments  and  appliances  of  corruption. 
It  was  the  applicants  for  these  special  favors  that  made 
legislation  profitable,  and  enabled  legislators,  on  a  salary 
of  two  dollars  per  day,  to  at  the  end  of  a  session  display 
their  wealth  like  successful  gamblers."     (i  Debates  of  the 
Const.  Convention,  p.  512.) 

Hon.  Jonathan  Merriam,  a  member  of  the  constitutional 
convention  from  the  twenty-seventh  district,  in  discussing 
the  clause  of  the  constitution  now  under  consideration,  on 
V^S^  576  of  the  same  work  said :  "Mr.  Chairman,  the  re- 
port of  the  legislative  committee  simply  trims  off  a  few  of 
the  branches  of  this  Upas  tree  of  special  legislation.    I,  sir. 
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am  in  favor  of  laying  the  ax  at  the  root  of  the  tree.  We 
want  no  half-way  measures  about  this  matter.  If  there  be 
any  one  thing-  that  the  people  are  agreed  upon,  it  is  that  the 
'  whole  foul  system  of  special  legislation  shall  be  wiped  out. 
It  has  been,  and  while  it  remains  it  must  ever  be,  the  ground 
work  of  corrupt,  ring  legislation.  It  gives  to  corporations 
and  individuals  extraordinary  powers,  benefiting  the  few  at 
the  expense  of  the  many.  It  fills  the  lobbies  of  our  State 
capitol  with  corruptionists.  It  creates  a  vast  number  of 
statutes  that  are  conflicting  and  contemptible.  It  has  dis- 
graced our  legislatures,  demoralized  the  people,  befogged 
the  lawyers  and  bewildered  the  courts.  It  is  utterly  at  vari- 
ance with  every  principle  of  statesmanship  and  sound  pub- 
lic policy." 

It  will  thus  be  seen  what  the  constitutional  convention 
was  seeking  to  accomplish  by  prohibiting  special  legislation. 
But  special  legislation  was  not  the  only  evil  that  was  to  be 
remedied.  There  had  grown  up  in  this  State  a  great  body 
of  purely  local  laws  on  various  subjects,  the  most  conspic- 
uous of  which  are  those  enumerated  in  section  22  of  arti- 
cle 4.  Among  the  subjects  with  which  the  legislature  had 
been  dealing  were  a  large  number  of  acts  relating  to  the 
protection  of  fish  and  game.  There  was  an  act  passed  Feb- 
ruary 22,  1861,  entitled  "An  act  for  the  protection  of  fish 
within  the  county  of  Rock  Island."  This  act  made  it  a 
misdemeanor  to  take  or  capture  fish  within  Rock  Island 
county  with  seines,  gill  nets,  dip  nets  or  other  nets,  and 
provided  for  the  prosecution  of  persons  who  should  violate 
said  act  and  their  punishment  by  fine  of  five  dollars  for 
each  fish  so  unlawfully  taken.  (Laws  of  1861,  p.  122.) 
Other  acts  were  passed  of  a  similar  character  applicable  to 
Knox  county;  one  prohibiting  the  netting  of  fish  in  the 
Grand  Rapids  of  the  Wabash  river,  in  Wabash  county; 
another  act  prohibiting  fishing  with  seine  or  net  in  the  Illi- 
nois river  between  Starved  Rock  and  the  dam  at  Marseilles; 
an  act  preserving  game  in  Macoupin  county;   an  act  ex- 
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empting  Piatt  county  from  the  operation  of  the  Game  law ; 
another  act  extending  the  Game  law  of  1865  to  Bond,  Fay- 
ette, Efiingham,  Marion,  Clay,  Richland,  Hamilton,  Wayne, 
Warren,  Henderson  and  Jersey  counties;  an  act  in  1869 
prohibiting  fishing,  except  under  certain  conditions,  in  any 
part  of  Adams  county;  another  act  preserving  fish  in 
Rock  river;  another  act  preventing  th^  netting  of  fish  in 
Kankakee,  Iroquois  and  McHenry  counties;  another  act 
preventing  the  netting  of  fish  in  Will  county;  another  re- 
stricting killing  of  game  in  Henry  county;  another  pre- 
serving game  in  Montgomery  and  Moultrie  counties.  These 
and  many  other  acts  of  like  character  had  been  passed  from 
time  to  time  by  the  legislatures,  so  that  the  subject  of  fish 
and  game  was  covered  by  such  a  great  number  of  local  and 
antagonistic  laws  that  the  legal  profession  and  the  courts, 
as  well  as  the  people,  were  harassed  by  the  great  mass  of 
conflicting  local  laws.  It  was  this  condition  of  things  that 
led  the  constitutional  convention  to  adopt  the  clause  of  the 
constitution  now  under  consideration,  for  the  purpose  of 
restricting  the  power  of  the  legislature  upon  these  subjects 
to  such  laws  as  should  have  a  uniform  application  through- 
out all  the  territory  subject  to  the  jurisdiction  of  this  State. 
It  is  strongly  urged  upon  our  consideration  by  appel- 
lant that  the  proper  protection  of  fish  in  our  State  requires 
laws  of  local  application,  owing  to  the  differences  existing 
in  the  kinds  and  habits  of  the  fish  found  in  the  different 
waters  of  the  State.  Strong  arguments  along  this  line  are 
made,  the  effect  of  which  is  merely  to  show  what  might 
reasonably  have  been  the  intention  of  the  framers  of  our 
constitution.  But  such  arguments  can  have  no  weight 
where  the  intention  is  clearly  expressed  by  the  words  used. 
This  same  argtiment  seems  to  have  been  made  in  the  con- 
stitutional convention.  The  clause  under  consideration,  as 
originally  drawn,  simply  prohibited  the  passage  of  local  or 
special  laws  for  the  protection  of  game.  Upon  the  final 
consideration  of  the  clause  the  words  "or  fish"  were  added. 
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On  the  consideration  of  the  amendment  it  was  suggested 
that  a  general  law  upon  this  subject  might  operate  un- 
equally in  different  parts  of  the  State, — ^that  what  was  suit- 
able to  the  north  might  not  be  acceptable  in  the  south.  The 
amendment  was,  however,  agreed  to  and  became  a  part  of 
the  constitution,  (i  Const.  Debates,  p.  608.)  It  thus  ap- 
pears that  the  clause»of  our  constitution  now  under  consid- 
eration was  proposed  by  the  constitutional  convention  for 
the  express  purpose  of  preventing  legislation  for  the  pro- 
tection of  game  and  fish  by  laws  that  should  not  operate 
in  all  the  territory  subject  to  the  jurisdiction  of  the  State. 
It  is  not  for  the  courts  to  pass  upon  what  the  constitution  or 
laws  ought  to  be,  but  to  declare  what  they  are. 

In  our  opinion  it  is  impossible  to  sustain  section  21  of 
the  act  in  question  under  our  constitution.  The  section  is 
invalid,  and  the  court  below  did  not  err  in  quashing  the 
complaint. 

The  judgment  of  the  circuit  court  of  Schuyler  county 
is  affirmed.  Judgment  aMrmed. 

Cartwright,  C.  J.,  Hand  and  Carter,  JJ.,  dissenting: 
The  constitution  forbids  the  passage  of  local  or  special 
laws  for  the  protection  of  game  or  fish,  and  the  only  ques- 
tion in  this  case  is  whether  the  provision  requiring  license 
for  fishing  with  hoop  net,  seine  or  trammel  net,  which  does 
not  apply  to  Lake  Michigan,  renders  the  act  local  or  special. 
It  has  not  been  claimed  by  anyone  that  local  or  special  laws 
for  the  protection  of  fish  are  not  prohibited  or  that  the  pro- 
hibition is  not  to  have  its  full  and  legitimate  effect,  and,  on 
the  question  whether  this  law  is  local  or  special,  the  facts 
that  local  and  special  laws  existed  before  the  adoption  of 
the  present  constitution,  and  that  the  framers  of  the  consti- 
tution thought  such  laws  ought  to  be  prohibited,  seem  to  be 
without  relevancy  or  point.  It  would  be  a  natural  conclu- 
sion, from  the  prohibition,  that  such  laws  were  regarded  as 
having  evil  tendencies. 
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Touching  the  only  question  submitted  to  the  court  for 
decision,  the  condition  of  the  law  is  this :  Two  acts  of  the 
legislature  took  effect  on  the  same  day.  One  required  a  li- 
cense for  fishing  with  hoop  net,  seine  or  trammel  net,  and 
provided  that  the  requirements  should  not  apply  to  Lake 
Michigan ;  the  other  required  a  license  for  fishing  by  means 
of  a  steam,  gasoline  or  sail  boat  upon  the  waters  of  Lake 
Michigan  under  the  jurisdiction  of  this  State,  and  the  two 
acts  constitute  the  whole  law  and  embody  the  will  of  the 
legislature  on  the  subject. 

'  In  considering  the  constitutional  question,  it  is  to  be 
borne  in  mind  that  the  legislation  is  presumed  to  be  in  har- 
mony with  the  constitution,  and  is  not  to  be  held  void  if  it 
can  be  sustained  upon  any  reasonable  ground. 

The  constitutionality  of  an  act  does  not  depend  on  the 
mere  form  or  language  of  the  enactment,  but  the  question 
to  be  determined  is  whether  it  produces  a  result  prohibited 
by  the  constitution.  (People  v.  Cooper,  83  111.  585.)  A 
statute  which  applies  uniformly  to  all  persons  in  the  State 
similarly  situated  cannot  be  said  to  be  a  special  law ;  (Haw- 
thorn V.  People,  109  111.  302;)  and  the  law  is  not  local 
merely  because  it  is  operative  in  a  single  place  or  places 
where  the  conditions  necessary  to  its  operation  exist. 
(Trausch  v.  County  of  Cook,  147  111.  534.)  There  are  es- 
sential differences  between  the  kinds  of  fish  inhabiting  the 
waters  of  Lak^e  Michigan  and  those  found  in  the  small  lakes 
and  streams  of  the  State  and  in  the  methods  of  fishing,  and 
this  is  matter  of  common  knowledge.  When  these  material 
differences  are  pointed  out  as  a  basis  for  different  provisions 
in  the  law,  a  reply  that  the  arguments  can  have  no  weight 
as  against  the  intention  clearly  expressed  in  the  constitu- 
tion seems  to  be  ineffectual,  since  the  question  is  whether 
the  law  comes  within  the  prohibited  class  and  is  contrary  to 
such  intention.  Different  provisions  may  be  essential  to  ac- 
complish the  purpose  of  the  legislation.  Local  and  special 
laws  for  the  protection  of  game  are  prohibited,  but  it  has 
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not  been  thought  that  the  legislature  were  thereby  prevented 
from  making  different  provisions  with  respect  to  different 
kinds  of  game,  both  as  to  open  and  closed  seasons,  or  an 
absolute  prohibition  for  a  term  of  years,  or  the  requirement 
of  a  license  for  hunting  one  kind  of  game  and  not  for  an- 
other. A  game  law  is  not  regarded  as  within  the  prohibi- 
tion of  the  constitution  although  a  license  is  required  for 
hunting  certain  kinds  of  birds  and  rabbits  or  squirrels  but 
no  license  is  necessary  for  hunting  coons,  ground  hogs  or 
possums.  Hunters  of  some  kinds  of  game  may  be  rewarded 
by  bounties  while  hunters  of  other  varieties  may  be  com- 
pelled to  bear  the  burden  of  procuring  a  license. 

In  this  case  there  is  no  evidence  that  fishing  is  carried 
on  in  Lake  Michigan  by  means  of  hoop  nets,  seines  or  tram- 
mel nets,  and  until  that  appears  it  certainly  cannot  be  said 
that  the  law  is  either  local  or  special.  The  presumption  in 
favor  of  the  validity  of  the  act  would  justify  the  conclusion 
that  fishing  in  Lake  Michigan  is  carried  on  by  means  of 
boats  and  launches,  and  that  fish  are  caught  in  the  small 
lakes  and  streams  by  means  of  hoop  nets,  seines  and  tram- 
mel nets.  There  are  provisions  of  the  act  under  considera- 
tion, such  as  the  prohibition  against  fishing  within  a  certain 
distance  from  a  dam,  which  necessarily  can  only  apply  to 
streams  and  not  to  the  small  lakes  or  to  Lake  Michigan, 
and  no  one  would  say  that  the  law  is  thereby  rendered  local 
The  license  is  required  by  the  law  for  the  only  kind  of  fish- 
ing which,  so  far  as  appears,  is  carried  on  in  the  waters  of 
Lake  Michigan ;  and  we  do  not  regard  the  act  as  either  lo- 
cal or  special  by  reason  of  the  fact  that  one  license  is  re- 
quired for  fishing  in  small  lakes  and  streams  by  one  method, 
and  a  different  license  is  required  for  fishing  in  Lake  Michi- 
gan in  another  way. 
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Catherine  Nagi<e,  Appellee,  vs.  John  Keller,  Appellant. 
Opinion  Hied  December  75,  i^, 

1.  Dram-shops — sister  may  recover  for  loss  of  support  by  her 
brother.  One  who  is  infirm  and  unable  to  earn  a  living  and  who 
has  been  receiving  support  from  her  brother  may  maintain  an  ac- 
tion under  section  9  of  the  Dram-shop  act  for  deprivation  of  such 
support,  caused  by  the  act  of  defendants  in  furnishing  the  brother 
with  intoxicating  liquors,  in  consequence  of  which  he  became  an 
habitual  drunkard,  squandered  his  property  and  ultimately  died. 

2.  Appeals  and  errors — when  objections  to  an  instruction  are 
waived.  Objections  to  an  instruction  which  are  not  presented  to 
the  Appellate  Court  are  waived,  and  cannot  be  urged  for  the  first 
time  on  further  appeal  to  the  Supreme  Court. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  W.  Clifford,  Judge, 
presiding. 

GoLDziER,  RoDGERS  &  Froehlich,  for  appellant. 

C.  H.  Pendleton,  and  W.  W.  Mattison,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellee,  Catherine  Nagle,  brought  suit,  under  sec- 
tion 9  of  the  Dram-shop  act,  against  John  Keller,  the  ap- 
pellant, Peter  McCarthy  and  Victor  Briard,  for  damages  to 
her  means  of  support,  caused  by  the  sale  of  intoxicating 
liquors  to  her  brother,  John  W.  Nagle.  The  cause  was  dis- 
continued as  to  Victor  Briard  during  the  trial  and  judgment 
for  $3000  was  rendered  against  the  remaining  defendants. 
John  Keller  appealed.  The  Appellate  Court  affirmed  the 
judgment,  and  he  has  now  appealed  to  this  court. 

It  is  argued  that  the  appellee  is  not  a  person  entitled  to 
bring  suit  under  the  act.  The  section  provides  that  ''every 
husband,  wife,  child,  parent,  guardian,  employer  or  other 
person,  who  shall  be  injured  in  person  or  property,   or 
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means  of  support,  by  an  intoxicated  person,  or  in  conse- 
quence of  the  intoxication,  habitual  or  otherwise,  of  any 
person,  shall  have  a  right  of  action  in  his  or  her  own  name, 
severally  or  jointly,  against  any  person  or  persons  who 
shall,  by  selling  or  giving  intoxicating  liquors,  have  caused 
the  intoxication,  in  whole  or  in  part,  of  such  person  or 
persons." 

So  far  as  the  question  whether  or  not  the  appellee  re- 
ceived support  from  her  brother  is  concerned,  it  is  con- 
cluded by  the  judgment  of  the  Appellate  Court.  It  is  con- 
tended, however,  that  the  appellee  had  no  legal  right  to  the 
support  she  received,  and  therefore  no  claim  for  damages  on 
accotmt  of  being  deprived  of  it.  The  declaration  averred, 
and  as  the  record  is  presented  in  this  court  it  is  to  be  taken 
as  true,  that  the  sppelltt  had  been  for  thirty  years  infirm 
and  of  delicate  health  and  unable  to  earn  a  livelihood, 
and  had  been  supported  by  and  dependent  for  her  support 
on  her  brother,  John  W.  Nagle,  for  twenty-five  years  be- 
fore the  acts  complained  of;  that  prior  to  said  acts  said 
John  W.  Nagle  was  engaged  in  business  from  which  he  de- 
rived a  substantial  income,  and  was  possessed  of  property, 
by  means  whereof  he  was  able  to  provide  a  comfortable 
maintenance  for  the  appellee,  but  that  the  appellant,  by  sell- 
ing and  giving  him  intoxicating  liquors,  caused  him  to  be- 
come habitually  intoxicated,  and  in  consequence  thereof  he 
neglected  his  business,  squandered  his  money,  became  re- 
duced and  ruined  in  mind,  body  and  estate,  and  failed  to 
provide  employment  for  himself  or  support  for  the  appd- 
lee,  and  in  further  consequence  of  such  habitual  intoxica- 
tion he  died. 

The  statute  gives  a  cause  of  action  to  any  person  who 
shall  be  injured  in  person,  property  or  means  of  support, 
either  by  an  intoxicated  person  or  in  consequence  of  the  in- 
toxication of  any  person,  against  the  person  causing  such 
intoxication.  There  seems  to  be  no  room  for  construction. 
It  is  not  necessary  that  the  person  injured  should  sustain 
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any  business  or  personal  relation  to  the  intoxicated  person. 
Any  person  sustaining  an  injury  of  the  kind  mentioned, 
whether  directly  by  the  act  of  an  intoxicated  person  or  in- 
directly in  consequence  of  his  intoxication,  may  maintain  the 
action.  (King  v.  Haley,  86  111.  io6.)  The  appellee  was,  in 
fact,  supported  by  her  brother.  She  was  dependent  upon 
him  and  he  was  legally  liable  for  her  support.  She  was 
wholly  without  means  and  unable  to  earn  a  livelihood. 
Under  the  circumstances  disclosed  by  the  record  the  statute 
(Rev.  Stat.  chap.  107,)  imposed  upon  her  brother  the  duty 
of  supporting  her.  (People  v.  Hill,  163  111.  186;  Donley 
V.  Hibbard,  222  id.  88.)  Whether  it  was  a  legal  right 
which  appellee  could  have  enforced  against  her  brother  or 
not,  it  was  a  legal  liability  which  the  law  imposed  upon  him 
and  provided  means  for  enforcing,  of  which  she  was  re- 
ceiving the  benefit  and  which  she  was  deprived  of  in  conse- 
quence of  his  intoxication.  The  statute  gives  her  a  cause 
of  action  for  such  deprivation. 

Various  objections  are  urged  to  the  third  instruction 
given  to  the  jury.  The  only  objection  made  to  this  instruc- 
tion in  the  Appellate  Court  was,  that  it  authorized  the  as- 
sessment of  exemplary  damages  against  the  appellant,  who 
was  the  owner  and  lessor  of  the  premises  and  had  nothing 
to  do  with  the  actual  sales  of  intoxicating  liquors.  That 
objection  is  not  made  here,  but  it  is  now  insisted  that  there 
are  various  other  valid  objections  to  the  instruction  not 
mentioned  in  the  Appellate  Court.  These  objections  we 
do  not  regard  as  meritorious,  and,  in  any  event,  they  have 
been  waived  by  the  failure  to  present  them  to  the  Appellate 
Court. 

The  judgment- will  be  affirmed,   j^j^^.^^  ^,^,j^ 
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The  Peopi^e,  for  use  of  State  Board  of  Pharmacy,  Appel- 
lee, vs.  Paui.  Zito  et  al.  Appellants. 

Opinion  filed  December  15,  ipoS— Petition  stricken  Feb.  5,  ipop. 

1.  Statutes — statutory  rules  of  construction  do  not  apply  if 
contrary  to  legislative  intent.  Under  section  i  of  the  act  entitled 
"Statutes,"  the  rules  of  construction  therein  laid  down  must  be  ob- 
served in  construing  a  statute,  unless  such  construction  would  be 
inconsistent  with  the  manifest  intent  of  the  legislature  or  repug- 
nant to  the  context  of  the  same  statute,  in  which  case  the  general 
provisions  of  the  act  do  not  apply. 

2.  Same — amendatory  act  is  not  a  repeal  of  portions  of  orig- 
inal act  unchanged.  As  a  general  rule,  an  amendment  of  a  stat- 
ute is  only  a  repeal  as  to  the  portions  of  the  original  act  left  out 
of  the  amendment,  and  as  to  the  portion  unchanged  in  form  or  sub- 
stance the  amendment  is  merely  a  continuation  of  the  original  act 

3.  Same — amendment  of  ipo8  to  sections  14a  and  14b  of  Phar- 
macy act  did  not  work  repeal.  The  amendment  in  1908  of  sec- 
tions 14a  and  14b  of  the  act  to  regulate  the  practice  of  pharmacy, 
which  relate  to  the  offense  of  selling  cocaine  and  the  punishment 
thereof,  did  not  work  a  repeal  of  such  sections  as  they  were  en- 
acted in  1903,  nor  work  an  abatement  of  any  pending  prosecutions 
for  selling  cocaine  in  violation  of  the  act  of  1903. 

4.  Evidence — when  proof  that  sale  of  cocaine  was  made  by  a 
clerk  is  proper.  The  fact  that  the  bill  of  particulars  alleges  that 
a  sale  of  cocaine  was  made  by  the  defendants  on  a  certain  date, 
without  stating  to  whom  the  sale  was  made  or  that  it  was  made 
by  a^  clerk,  does  not  preclude  proof  that  the  defendants  kept  for 
sale  a  certain  catarrh  powder,  which  was  a  compound  of  cocaine, 
and  that  their  clerk  made  a  sale  of  the  same  in  the  absence  of  the 
defendants,  where  it  is  not  denied  that  the  clerk  was  authorized  to 
sell  and  was  expected  to  sell  what  was  called  for. 

5.  Same — when  proof  of  other  sales  is  competent.  In  a  prose- 
cution for  selling  cocaine  in  violation  of  the  statute,  where  the 
defendants  contest  the  authority  of  the  clerk  to  maJke  the  sale 
counted  upon,  proof  of  other  sales  before  and  after  the  one  on 
which  the  prosecution  is  based  is  competent  for  the  purpose  of 
showing  the  manner  of  conducting  the  business  and  the  authority 
of  th**  clerk  as  well  as  upon  the  question  of  intent 

6.  Cocaine — sale  of  cocaine  in  original  package,  tvithout  pre- 
scription, is  unlawful.  Section  14a  of  the  Pharmacy  act,  as  added 
in  1903,  (Laws  of  1903,  p.  248,)  which  makes  it  unlawful  for  a 
druggist  or  any  other  person  to  sell  or  give  away  cocaine  except 
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upon  prescription,  supersedes  the  proviso  to  section  i  of  such  act, 
as  enacted  in  1901,  excluding  from  the  operation  of  thr  act  sales 
of  proprietary  or  patent  medicines  in  the  original,  unbroken  pack- 
ages, and,  under  the  amendment  of  1903,  a  sale  of  a  preparation  of 
cocaine  in  the  original  package  without  a  prescription  is  unlawful. 

7.  Judgments  and  decrees — when  judgment  may  order  com- 
mitment until  the  penalty  is  paid.  The  constitutional  prohibition 
against  imprisonment  for  debt  does  not  extend  to  actions  of  debt 
for  fines  and  penalties  inflicted  for  violations  of  the  penal  laws  of 
the  State,  and  it  is  not  error  for  the  judgment  in  such  an  action 
to  order  the  defendants  committed  to  jail  until  the  penalty  is  paid. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Munic- 
ipal Court  of  Chicago;  the  Hon.  Arnold  Heap,  Judge, 
presiding. 

William  Schreider,  for  appellants. 

E.  I.  Frankhauser,  for  appellee. 

Mr.  Chie^  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  municipal  court  of  the  city  of  Chicago  rendered 
judgment  against  Paul  Zito  and  Frank  Zito,  the  appellants, 
in  an  action  of  debt  in  the  name  of  the  People,  for  the  use 
of  the  State  Board  of  Pharmacy,  on  the  verdict  of  a  jury 
finding  them  guilty  of  selling  cocaine,  and  ordered  that  they 
stand  committed  to  the  county  jail  of  Cook  county  until 
the  fine  and  costs  should  be  paid.  The  record  was  removed 
to  the  Appellate  Court  for  the  First  District  by  writ  of 
error,  and  the  Appellate  Court  having  affirmed  the  judg- 
ment, this  appeal  was  taken. 

The  suit  was  begun  and  prosecuted  to  final  judgment 
under  sections  14a  and  14b,  which  were  added  in  1903  to 
the  act  of  1901,  regulating  the  practice  of  pharmacy.  After 
the  cause  had  been  argued  and  submitted  to  the  Appellate 
Court  for  decision  the  legislature  amended  said  sections  by 
an  act  approved  and  in  force  January  17,  1908.     (Laws  of 
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1907-08,  p.  88.)  No  mention  of  that  amendment  was  made 
in  the  Ifrief  or  argument  for  the  appellants  in  this  court, 
but  before  the  submission  of  the  cause  they  entered  their 
motion  to  have  the  judgment  reversed  and  the  suit  abated 
on  the  ground  that  the  amendatory  act  of  1908  operated  as 
a  repeal  of  the  sections  under  which  they  were  prosecuted 
without  any  provision  saving  pending  prosecutions. 

The  amendatory  act  does  not  purport  to  repeal  the  sec- 
tions as  they  previously  existed  or  any  provision  contained 
therein,  but  only  provides  that  they  shall  be  amended  to 
read  as  therein  stated,  by  which  the  provisions  against  the 
sale  of  cocaine  are  made  more  stringent.  In  the  absence 
of  any  constitutional  or  legislative  provision  on  the  subject, 
an  amending  act  may  operate  as  a  repeal  of  the  statute 
amended;  but  the  general  rule  is,  that  an  amendment  is 
only  a  repeal  as  to  the  portions  of  the  original  act  left  out 
of  the  amendment,  and  as  to  the  portion  unchanged,  in  form 
or  substance,  the  amendatory  act  is  a  mere  continuation  of 
the  original  act.  (26  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
713.)  However,  we  have  a  general  act  to  the  same  effect, 
which  constitutes  chapter  131  of  the  revision  of  1874.  That 
act  provides  that  in  the  construction  of  all  statutes  certain 
rules  shall  be  observed,  unless  such  construction  would  be 
inconsistent  with  the  manifest  intent  of  the  legislature  or 
repugnant  to  the  context  of  the  same  statute.  Section  2 
establishes  the  rule  that  the  provisions  of  any  statute,  so 
far  as  they  are  the  same  as  those  of  any  prior  statute,  shall 
be  construed  as  a  continuation  of  such  prior  provisions  and 
not  as  a  new  enactment.  Section  14a,  as  it  existed  when 
the  offense  was  committed  and  when  the  prosecution  was 
carried  on,  made  it  unlawful  for  any  druggist  or  other  per- 
son to  retail  or  sell  or  give  away  cocaine  except  upon  the 
written  prescription  of  a  licensed  physician  or  dentist.  The 
amendatory  act  of  1908  declared  it  to  be  unlawful  for  any 
druggist  or  other  person  to  retail,  sell  or  give  away  cocaine 
except  upon  the  written  prescription  of  a  duly  registered 
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physician,  and  so  far  as  its  provisions  are  the  same  as  those 
of  the  act  of  1903  it  is  to  be  construed  as  a  continuation  of 
the  prior  provisions  and  not  as  a  new  enactment.  A  section 
was  added  increasing  the  penalty  for  the  offense  by  allow- 
ing imprisonment  as  well  as  a  fine,  but  the  penalty  recovered 
against  the  defendants  is  within  the  provisions  of  both  acts. 
The  sale  of  cocaine  did  not  cease  to  be  an  offense  under  the 
amendatory  act,  which,  in  that  respect,  was  but  a  continua- 
tion of  the  act  of  1903. 

Section  4  of  said  chapter  131  also  relates  to  the  subject 
under  consideration,  and  is  as  follows :  "No  new  law  shall 
be  construed  to  repeal  a  former  law,  whether  such  former 
law  is  expressly  repealed  or  not,  as  to  any  offense  committed 
against  the  former  law,  or  as  to  any  act  done,  any  penalty, 
forfeiture  or  punishment  incurred,  or  any  right  accrued,  or 
claim  arising  under  the  former  law,  or  in  any  way  what- 
ever to  affect  any  such  offense  or  act  so  committed  or  done, 
or  any  penalty,  forfeiture  or  punishment  so  incurred,  or  any 
right  accrued,  or  claim  arising  before  the  new  law  takes 
effect,  save  only  that  the  proceedings  thereafter  shall  con- 
form, so  far  as  practicable,  to  the  laws  in  force  at  the  time 
of  such  proceeding.  If  any  penalty,  forfeiture  or  punish- 
ment be  mitigated  by  any  provisions  of  a  new  law,  such 
provision  may,  by  the  consent  of  the  party  affected,  be  ap- 
plied to  any  judgment  pronounced  after  the  new  law  takes 
effect.  This  section  shall  extend  to  all  repeals,  either  by 
express  words  or  by  implication,  whether  the  repeal  is  in 
the  act  making  any  new  provision  upon  the  same  subject, 
or  in  any  other  act." 

This  court  has  given  full  force  to  the  provisions  of  sec- 
tion 4  whenever  occasion  required.  In  the  case  of  Farmer 
V.  People,  yj  111.  322,  the  statute  was  applied  to  a  prosecu- 
tion for  selling  intoxicating  liquor  to  a  minor,  and  it  was 
held  that  a  repealed  statute  furnished  the  right  of  action 
or  prosecution  but  not  the  practice  or  mode  of  procedure, 
which  would  be  governed  by  the  practice  under  a  later  act. 
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In  Roth  V.  Bppy,  80  111.  283,  the  construction  required  by 
the  statute  was  adopted  in  a  suit  brought  under  an  act  to 
provide  against  the  evils  resulting  from  the  sale  of  intoxi- 
cating liquors,  in  force  July  i,  1872,  which  had  been  revised 
by  an  act  covering  the  whole  subject,  in  force  July  i,  1874. 
Again,  in  Hyslop  v.  Pinch,  99  111.  171,  it  was  held  that 
what  had  been  done  prior  to  the  repeal  of  an  act  was  valid 
and  what  remained  to  be  done  must  conform  to  the  re- 
quirements of  the  subsequent  act. 

It  is  urged  that  the  statute  was  merely  designed  to  save 
prosecutions  and  suits  under  pre-existing  statutes  and  that 
it  has  no  relation  to  legislative  acts  subsequent  to  its  pas- 
sage; but  to  adopt  such  a  construction  would  not  only  do 
violence  to  all  rules,  but  to  the  language  of  the  statute  it- 
self, which  declares  that  the  rules  shall  be  observed  as  to 
all  statutes  in  force  at  the  time  of  its  enactment  or  which 
might  thereafter  be  enacted.    There  has  been  no  inconsist- 
ency between  the  decisions  as  to  the  effect  of  the  act.    It 
provides  that  certain  rules  shall  be  observed  unless  the  con- 
struction would  be  inconsistent  with  the  manifest  intent  of 
the  legislature  or  repugnant  to  the  context  of  the  same 
statute,  and  there  have  been  some  cases  where  it  could  not 
be  applied.     The  case  of  Mix  v.  Illinois  Central  Railroad 
Co.  116  111.  502,  was  an  action  in  debt  by  Mix  to  recover 
penalties  from  the  Illinois  Central  Railroad  Company  for 
failing  to  bring  trains  to  a  full  stop  before  crossing  another 
railway.     After  the  suit  was  commenced  the  legislature 
amended  the  act,  not  only  by  changing  the  distance  within 
which  the  stop  must  be  made,  and  the  penalty,  but  also  by 
requiring  all  suits  to  be  prosecuted  in  the  name  of  the  Peo- 
ple, so  that  an  action  could  not  be  maintained  by  a  private 
person.    Under  the  repealed  act  the  penalty  belonged  to  the 
person  suing,  but  under  the  new  act  it  was  to  be  paid  into 
the  county  treasury.    The  suit  had  not  been  prosecuted  to 
judgment  when  the  new  act  was  passed,  and  it  was  held 
that,  inasmuch  as  a  private  person  acquires  no  right  to  a 
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penalty  by  merely  suing  for  it,  the  legislature  might  amend 
or  repeal  the  law  as  well  after  as  before  suit  was  brought 
to  recover  the  penalty.  As  suit  could  not  be  brought  by 
an  individual  under  the  new  act,  the  further  proceedings 
could  not  conform  to  it.  In  Holcomb  v.  Boynton,  151  III 
294,  the  act  giving  jurisdiction  to  the  county  court  of  De- 
Kalb  county  in  suits  to  enforce  mechanics'  liens  was  re- 
pealed without  any  saving  clause  as  to  proceedings  begun 
and  pending  under  the  old  law,  and  as  the  court  was  then 
without  jurisdiction  to  take  any  further  steps  in  the  case 
and  the  proceeding  was  incomplete,  it  was  held  that  a  sale 
under  the  decree  was  void.  In  Vance  v.  Rankin,  194  111. 
625,  there  was  a  petition  for  a  writ  of  mandamus  to  com- 
pel the  president  and  trustees  of  a  village  to  disconnect  cer- 
tain territory.  The  writ  was  awarded  and  the  Appellate 
Court  affirmed  the  judgment,  but  while  the  appeal  was  pend- 
ing in  the  Appellate  Court  the  legislature  repealed  the  act 
under  which  the  suit  was  brought,  and  made  it  discretionary 
with  the  president  and  trustees  whether  they  would  discon- 
nect territory  or  not,  and  also  provided  that  the  act  should 
apply  to  and  affect  all  pending  cases,  whether  application 
had  been  made  for  disconnecting  or  not. 

Counsel  misapprehends  the  purport  of  these  decisions, 
which  all  clearly  come  within  the  provision  that  the  rules 
of  construction  fixed  by  the  statute  are  only  to  be  observed 
where  such  construction  would  not  be  inconsistent  with  the 
manifest  intent  of  the  legislature  or  repugnant  to  the  con- 
text of  the  same  statute.  It  would  not  be  competent  for 
the  legislature  to  limit  by  the  general  act  its  own  legislative 
powers,  and  where  a  contrary  intent  is  expressed  the  gen- 
eral provisipns  of  chapter  131  do  not  apply.  (Mix  v.  Illi- 
nois Central  Railroad  Co.  supra.)  The  punishment  in- 
flicted cannot  be  increased  by  an  amendatory  or  repealing 
act,  which  would  bring  it  into  conflict  with  the  constitu- 
tional prohibition  against  ex  post  facto  laws,  (Johnson  v. 
People,  173  111.  131,)  but  a  defendant  would  be  entitled  to 
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have  the  punishment  fixed  under  the  law  as  it  stood  at  the 
time  of  the  commission  of  the  crime.  If,  however,  aiiy 
penalty,  forfeiture  or  punishment  be  mitigated  by  any  pro- 
visions of  the  new  law,  section  4  provides  that  with  the 
consent  of  the  party  affected  the  provisions  may  be  applied 
to  any  judgment  pronounced  after  the  new  law  takes  effect. 
(Kossakowski  v.  People,  177  111.  563.)  The  motion  of  the 
appellants  is  denied. 

The  first  alleged  error  mentioned  in  the  brief  for  appel- 
lants is  that  the  bill  of  particulars  was  insufficient  and  the 
court  therefore  erred  in  admitting  evidence  und^er  it.  The 
bill  of  particulars  alleged  that  the  sale  was  made  on  No- 
vember 17,  1906,  in  the  city  of  Chicago,  but  did  not  state 
to  whom  the  sale  was  made  nor  whether  it  was  made  by 
defendants  personally  or  through  an  agent  or  clerk.  G)un- 
sel  says  that,  to  the  surprise  of  the  appellants,  evidence  was 
admitted  that  the  sale  was  made  by  a  clerk.  It  was  proved, 
and  there  was  no  controversy  over  the  facts,  that  the  appel- 
lants kept  Crown  Catarrh  Powder,  which  was  a  compound 
of  cocaine,  for  sale  in  the  store,  and  that  the  clerk  was  em- 
ployed to  sell  what  was  kept  there  for  sale.  It  was  not  nec- 
essary to  give  the  name  of  the  person  to  whom  the  sale  was 
made  or  to  state  that  the  name  was  unknown.  (Cannady  v. 
People,  17  111.  158;  Green  v.  People,  21  id.  125;  Rice  v. 
People,  38  id.  435.)  It  was  not  denied  that  the  clerk  had 
authority  to  sell,  and  was  expected  to  sell,  whatever  was 
called  for,  and  appellants  would  doubtless  have  suffered  a 
genuine  surprise  to  learn  upon  the  trial  that  he  had  refused 
to  sell  anything  kept  in  the  store  for  sale  to  a  customer  who 
asked  for  it. 

The  bill  of  particulars  charged  but  one  sale  and  the  court 
permitted  evidence  of  other  sales.  The  penalty  is  greater 
for  the  second  offense,  and  evidence  was  offered  of  a  prior 
conviction  for  the  purpose  of  having  the  greater  penalty  in- 
flicted, but  no  objection  was  made  to  such  proof.  It  was 
practically  conceded  that  the  People  had  the  right  to  show 
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one  previous  conviction,  but  when  there  was  an  attempt  to 
prove  a  number  of  convictions  the  court  ruled  that  the  Peo- 
ple could  only  prove  one,  and  required  them  to  select  the 
one  upon  which  they  would  rely.  The  People  were  then 
permitted  to  withdraw  the  record  of  a  conviction  which 
had  been  offered  and  to  offer  another,  and  there  was  no 
prejudice  to  the  appellants  in  so  doing. 

The  court  permitted  evidence  of  other  sales  before,  and 
one  sale  after,  the  one  on  which  the  prosecution  was  based, 
and  it  is  alleged  that  the  ruling  was  wrong.  Appellants 
were  contesting  the  authority  of  the  clerk  to  make  any  sale, 
and  the  evidence  was  not  improper  for  the  purpose  of  show- 
ing the  manner  of  conducting  the  business  and  the  au- 
thority of  the  clerk,  as  well  as  on  the  question  of  intent. 
(23  Cyc  270.) 

The  court  excluded  evidence  that  Crown  Catarrh  Pow- 
der was  a  patent  or  proprietary  preparation  and  was  sold 
in  original  and  unbroken  packages.  The  original  act  of 
1 901  regulated  the  sale  of  drugs  and  medicines  and  fixed 
the  qualification  of  pharmacists,  and  by  a  proviso  to  sec- 
tion I  the  act  was  not  to  apply  to  the  sale  of  patent  or  pro- 
prietary preparations  in  original  and  unbroken  packages,  so 
that  they  could  be  sold  by  any  person,  whether  a  pharma- 
cist or  not.  The  amendatory  act  of  1903  made  it  unlawful 
for  any  druggist  or  other  person  to  retail  or  sell  or  give 
away  cocaine  or  any  salts  or  compound  thereof,  and  the  pro- 
hibition applied  to  every  person,  whether  a  druggist  or  not. 
The  amendatory  act  being  a  later  expression  of  the  legis- 
lative will,  must  prevail.  The  law  now  provides  that  a 
wholesale  dealer  may  sell  cocaine  at  wholesale  by  display- 
ing on  a  label  the  name  and  quantity  of  cocaine  or  its  com- 
pounds, with'the  word  "poison."  The  fact  that  a  wholesale 
dealer  might  sell  cocaine  to  the  appellants,  which  they  might 
lawfully  sell  on  the  prescription  of  a  physician,  has  nothing 
to  do  with  their  right  to  sell  it  at  retail  without  a  prescrip- 
tion, in  violation  of  the  law. 
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Finally,  it  is  insisted  that  the  judgment  is  erroneous 
because  it  orders  commitment  of  the  appellants  until  the 
penalty  shall  be  paid,  and  this  argument  is  based  upon  the 
constitutional  prohibition  against  imprisonment  for  debt 
That  prohibition  applies  only  to  debts  in  their  proper  and 
popular  sense,  where  the  relation  of  debtor  and  creditor 
exists.  It  does  not  extend  to  actions  for  fines  or  penal- 
ties inflicted  for  violations  of  the  penal  laws  of  the  State. 
(Kennedy  v.  People,  122  111.  649.)  The  case  of  Kettles  v. 
People,  221  111.  221,  cannot  be  distinguished  from  this  one, 
and  it  was  there  held  proper,  where  a  fine  is  recovered,  to 
order,  as  a  part  of  the  judgment,  that  the  defendant  be 
committed  to  jail  until  the  fine  is  paid. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Samuei.  B.  Mason,  Exr.,  Appellant,  z;^.  The  Bix)Omino- 
TON  Library  Association  et  al.  Appellees. 

Opinion  Hied  December  i§,  ipo8— Rehearing  denied  Feb,  4,  ipop. 

1.  Wii*i*s — devise  to  private  trustee  for  perpetual  care  of  burial 
lot  is  void.  A  perpetual  trust  cannot  be  created  for  the  purpose 
of  caring  for  a  private  burial  lot  unless  its  creation  is  authorized 
by  statute,  and  as  there  is  in  Illinois  no  statute  authorizing  the 
creation  of  such  a  trust  in  the  hands  of  a  private  trustee,  a  devise 
to  a  private  trustee  for  such  purpose  is  void. 

2.  Sams — when  doctrine  of  cy  pres  applies.  A  bequest  in  trust, 
to  establish,  in  connection  with  a  named  library  corporation,  an 
art  studio  or  gallery  for  the  advancement  of  education  in  art  is 
not  a  bequest  in  trust  for  the  benefit  of  the  corporation  named, 
but  is  a  charitable  bequest,  and  if  the  corporation  named  has  con- 
veyed all  of  its  property  to  another  library  associ|tion  and  has 
ceased  to  exist  as  a  going  concern,  the  court,  under  the  doctrine 
of  cy  pres,  may  substitute  the  new  association  for  the  corporation 
named,  for  the  purpose  of  carrying  the  trust  into  execution. 

3.  Trusts— w/ww  court  should  not  appoint  new  trustees.  Where 
a  testatrix  has  named  the  trustees  she  desires  to  act  but  has  failed 
to  provide  for  the  appointment  of  successors  in  trust,  a  court  of 
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chancery  has  power  to  appoint  such  successors  in  case  of  a  va- 
cancy; but  unless  the  trustees  named  in  the  will  disclaim,  the 
court  should  only  exercise  such  power  upon  proof  that  a  vacancy 
exists  and  upon  notice  to  all  parties  in  interest,  including  the  trus- 
tees named,  if  living. 

4.  Appeaw  and  ttOiORSr-when  Appellate  Court  may  act  with- 
out assignment  of  cross-error.  Upon  appeal  from  a  decree  con- 
struing a  will,  where  it  is  assigned  as  error  that  the  lower  court 
erred  in  holding  that  a  trust  fund  in  the  hands  of  the  executor 
should  be  turned  over  to  a  certain  library  association  to  administer 
the  trust,  the  Appellate  Court,  if  it  agrees  with  the  trial  court's 
construction  of  the  will  as  to  the  trust  but  determines  that  the 
disposition  of  the  fund  was  wrong,  may,  without  an  assignment  of 
cross-error,  direct  the  proper  disposition  of  the  fund 

Appeai,  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county;  the  Hon.  C.  D.  Myhrs,  Judge,  pre- 
siding. 

This  was  a  bill  in  chancery  filed  by  Nelson  P.  Perry  and 
Thomas  C.  Kerrick,  executors  of  the  last  will  and  testament 
of  Emily  T.  Perry,  deceased,  in  the  circuit  court  of  McLean 
county,  to  obtain  a  construction  of  the  will  of  Emily  T. 
Perry.  Pending  the  litigation  the  files  were  destroyed  by 
fire  and  Nelson  P.  Perry  died.  By  leave  of  court  the  sur- 
viving executor  restored  the  files  and  amended  his  bill,  mak- 
ing new  parties.  Samuel  B.  Mason,  executor  of  the  last 
will  and  testament  of  Nelson  P.  Perry,  deceased,  the  Bloom- 
ington  Library  Association  and  the  city  of  Bloomington 
filed  answers,  each  claiming  the  fund  in  controversy.  A 
trial  was  had  before  the  chancellor  and  a  decree  entered, 
from  which  the  executor  of  the  last  will  and  testament  of 
Nelson  P.  Perry,  deceased,  prosecuted  an  appeal  to  the  Ap- 
pellate Court  for  the  Third  District,  where  the  decree  of 
the  circuit  court  was  reversed  and  the  cause  was  remanded 
with  directions,  and  the  executor  of  the  last  will  and  testa- 
ment of  Nelson  P.  Perry,  deceased,  has  prosecuted  a  further 
appeal  to  this  court. 
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The  provisions  of  the  will  necessary  to  be  considered  in 
disposing  of  the  questions  involved  read  as  follows : 

I.  "I  direct,  first,  that  all  my  lawful  debts  and  funeral 
expenses  shall  be  paid,  and  that  the  sum  of  $500  shall  be 
placed  in  the  hands  of  a  proper  person  as  trustee,  (John  H. 
Russell,  of  Middletown,  Connecticut,  being  hereby  empow- 
ered to  name  and  appoint  such  trustee,)  from  which  said 
sum  of  $500  there  shall  be  expended  so  much  as  such  trus- 
tee shall  consider  necessary  and  proper  for  a  monument  at 
my  burial  place,  and  the  residue  of  such  sum  of  $500  shall 
by  such  trustee  be  put  and  kept  at  interest,  and  such  inter- 
est shall  be  annually  expended  in  the  care  of  the  family 
burial  lot  where  I  shall  be  buried. 

7.  "I  give,  devise  and  bequeath  in  trust  to  Jonathan  H. 
Cheney,  of  Bloomington,  as  trustee,  $6000  upon  the  follow- 
ing trusts,  viz. :  The  said  trustee  shall  keep  and  put  said 
sum  at  interest  upon  good  security  during  the  lifetime  of 
my  husband.  Nelson  P.  Perry,  and  shall  collect  the  interest 
therefrom,  and  pay  the  same  as  collected  to  my  said  hus- 
band during  the  lifetime  of  my  said  husband,  for  his  sup- 
port ;  and  no  part  of  said  fund,  either  principal  or  interest, 
shall  ever  be  subject  to  or  liable  for  the  claim  or  claims  of 
any  creditor  or  creditors  of  my  said  husband  in  the  hands 
of  said  trustee  or  otherwise,  and  said  trustee  shall  never,  in 
anywise,  be  answerable  to  any  creditor  of  nfy  said  husband 
for  or  on  account  of  any  of  said  fund,  either  principal  or 
interest. 

9.  "The  residue  of  my  estate,  including  therein  the 
$6000  hereinbefore  devised  in  trust  to  Jonathan  H.  Cheney, 
after  said  trust  shall  have  terminated  by  the  death  of  my 
said  husband,  I  give,  devise  and  bequeath  to  said  Jonathan 
H.  Cheney  and  Chalmers  C.  Marquis,  trustees,  in  trust  for 
the  following  uses  and  purposes,  viz. :  To  establish,  in  con- 
nection with  the  Bloomington  Library  Association,  an  art 
studio  or  art  gallery  and  studio,  meaning  thereby  a  suitable 
place  wherein  works  of  art  will  be  collected,  kept,  preserved 
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or  exhibited  for  the  advancement  of  education  in  art,  the 
conduct,  management  and  supervision  of  which  art  gallery 
and  studio  shall  be  in  charge  of  the  officers  of  the  Bloom-- 
ington  Library  Association.  The  said  art  gallery  or  studio 
shall  be  named  the  'Russell  Art  Annex,'  or  some  suitable 
name  or  appellation  of  which  the  name  Russell  shall  be  a 
part,  in  commemoration  of  my  mother,  Rachel  P.  Russell. 
The  said  trustees  may,  in  Jheir  discretion,  turn  over  to  said 
Library  Association  the  whole  or  a  part  of  the  principal 
sum  of  said  fund  for  the  use  aforesaid,,  or  may  put  and 
•keep  the  whole,  or  a  part  thereof,  at  interest  upon  good 
security,  collect  the  interest  thereof  and  pay  the  same  as 
collected  to  said  Bloomington  Library  Association  for  the 
use  as  aforesaid." 

The  decree  found  that  there  was  in  the  hands  of  the 
surviving  executor  the  sum  of  $4972.56;  that  out  of  said 
fund  there  should  be  set  aside  $406  in  accordance  with  the 
first  paragraph  of  said  will,  the  sum  of  $94  having  been  ex- 
pended by  the  executors  for  a  monument  for  the  testatrix, 
and  after  deducting  said  $406  and  paying  the  costs  of  suit, 
the  balance  of  said  fund  should  be  turned  over  to  trustees 
for  the  benefit  of  the  Bloomington  Library  Association,  for 
the  purpose  of  carrying  out  the  provisions  of  the  ninth  par- 
agraph of  the  will.  The  decree  then  appointed  Samuel  B. 
Mason  trustee  to  receive  the  $406  under  the  first  paragraph 
of  the  will,  and  J.  H.  Burnham  and  H.  H.  Green  trus- 
tees to  receive  the  balance  of  the  fund  under  the  provisions 
of  the  ninth  paragraph  of  the  will.  The  Appellate  Court 
agreed  with  the  construction  placed  upon  paragraph  i  of 
the  will  by  the  circuit  court,  but  held  that  under  the  ninth 
paragraph  of  the  will  the  doctrine  of  cy  pres  should  be  ap- 
plied, and  that  the  fund  disposed  of  by  that  paragraph  of 
the  will  should  be  held  by  trustees  for  the  purpose  of  es- 
tablishing, in  connection  with  the  Withers  Public  Library, 
an  art  studio  or  art  gallery  and  studio,  wherein  works  of 
art  might  be  collected,  kept  and  preserved  or  exhibited,  for 
the  advancement  of  education  in  art. 
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Barry  &  Morrissey,  for  appellant. 

Louis  FitzHenry,  City  Attorney,  for  appellee  the  city 
of  Bloomington. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

It  is  first  contended  that  the  first  paragraph  of  the  will 
creates  a  perpetuity  and  is  void,  and  that  the  court  erred 
in  appointing  a  trustee  and  in  directing  that  the  amount  re- 
maining of  the  $500  mentioned  in  that  paragraph,  after  the 
purchase  of  a  monument,  should  be  turned  over  to  a  trus* 
tee  to  be  kept  at  interest,  the  interest  to  be  expended  in  the 
care  of  the  family  burial  lot  where  the  testatrix  should  be 
buried. 

The  law  is  well  settled  in  this  country  that  a  perpetual 
trust  cannot  be  created  to  take  care  of  a  private  burial  lot 
unless  the  creation  of  such  trust  is  authorized  by  statute. 
(6  Cyc.  918;  5  Am.  &  Eng.  Ency.  of  Law, — 2d  cd. — 933; 
Bates  V.  Bates,  134  Mass.  no;  Coit  v.  Cotnstock,  51  Cona 
352;  50  Am.  Rep.  29;  Johnson  v.  HolvReld,  79  Ala.  423; 
58  Am.  Rep.  596;  Hopkins  v.  Grimshaw,  165  U.  S.  342.) 
In  this  State  the  legislature  has  provided  (Kurd's  Stat 
1905,  p.  223,)  that  trusts  may  be  created  for  such  purpose 
in  the  hands  of  the  boards  of  directors  provided  for  by 
"An  act  to  provide  for  the  proper  care  and  management  of 
county  cemetery  grounds,"  but  there  is  no  statute  in  this 
State  which  provides  for  the  creation  of  such  a  fund  in  the 
hands  of  a  private  trustee,  A  trust  created  under  a  statute 
authorizing  a  trust  to  be  created  in  perpetuity  for  the  pur- 
pose of  caring  for  and  keeping  in  repair  a  cemetery,  burial 
lot  or  monument  is  characterized  by  the  court  in  Morse  v. 
Inhabitants  of  Natick,  176  Mass.  510,  (57  N.  E.  Rep.  996,) 
as  a  statutory  trust  in  contradistinction  to  a  charitable  trust 
The  cases  of  Green  v.  Hogan,  153  Mass.  462,  and  Jones  v. 
Habersham,  107  U.  S.  174,  are  not,  therefore,  in  point  In 
Bates  V.  Bates,  supra,  the  court  said  an  examination  of  the 
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authorities  (and  many  cases  are  cited)  "will  show  that  it 
has  been  repeatedly  held  that  a  bequest  to  provide  a  fund 
for  the  permanent  care  of  a  private  tomb  or  burial  place 
could  not  be  treated  as  a  public  charity  and  thus  made  per- 
petual, and  that  such  bequest  would  be  void."  It  was  also 
pointed  out  in  that  case  that  there  was  in  force  in  that  State 
a  statute  similar  to  the  statute  in  this  State  hereinbefore  re- 
ferred to,  but  it  was  said  "these  statutory  provisions  have 
here  no  application."  And  in  Coit  v.  Comstock,  supra,  it 
was  said :  "It  has  been  held  in  numerous  decisions  that  be- 
quests for  the  purpose  of  keeping  burial  lots  or  cemeteries 
in  good  order  or  repair  are  not  given  in  charity,  and  there- 
fore are  not  protected  by  the  Statute  of  Charitable  Uses." 
And  in  Johnson  v.  HoliHeld,  supra,  it  was  said :  "It  seems 
to  be  well  settled  by  the  course  of  decisions  that  a  bequest 
of  money,  the  interest  thereon  to  be  perpetually  applied  to 
preserving  and  keeping  in  repairs  the  graves  and  monu- 
ments of  testatrix  and  other  named  persons,  is  repugnant 
to  the  rule  against  perpetuities,  and  void." 

We  would  be  glad  to  hold,  were  it  possible  so  to  do,  the 
trust  attempted  to  be  created  by  the  testatrix  by  the  first 
paragraph  of  her  will  valid.  We  are,  however,  forced  by 
the  current  and  great  weight  of  authority  to  hold  that  a 
trust  like  the  one  in  question  is  not  a  gift  to  any  public  use 
and  that  its  purpose  is  purely  private  and  secular.  Our  con- 
clusion is,  therefore,  that  the  trust  attempted  to  be  created 
by  the  first  paragraph  of  the  will  is  void,  and  that  the  por- 
tion of  the  $500  mentioned  in  that  paragraph,  remaining 
after  the  purchase  of  the  monument,  should  be  treated  as  a 
part  of  the  residuary  estate  of  the  testatrix  and  disposed  of 
under  paragraph  9  of  said  will. 

The  next  contention  arises  over  the  proper  construction 
to  be  placed  upon  the  ninth  paragraph  of  the  will.  The 
Bloomington  Library  Association  was  incorporated  under 
and  by  virtue  of  a  special  act  of  the  legislature  approved 
February  23,  1867,  which  act  designates  the  objects  for 
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which  the  association  was  organized  to  be,  "to  establish  and 
maintain  a  library  and  reading  room,  to  procure  literary 
and  scientific  lectures  and  otherwise  promote  the  intellec- 
tual improvement  of  its  members,"  and  said  association  suc- 
ceeded to  all  the  property  rights  of  a  voluntary  association 
theretofore  existing  in  the  city  of  Bloomington  known  as 
the  Ladies'  Library  Association,  and  said  association  was 
empowered  by  said  act  to  create  a  capital  stock  not  to  ex- 
ceed in  amount  $100,000,  which  was  divided  into  shares  of 
$50  per  share,  to  raise  a  fund  for  the  purpose  of  promoting 
the  objects  of  the  association,  including  the  erection  of  a 
building  for  its  use,  and  it  was  provided  that  after  the  pay- 
ment of  all  expenses  any  surplus  arising  from  the  rents  and 
profits  of  any  real  estate  or  buildings  purchased  or  built  by 
the  association  with  such  capital  stock  should  annually  be 
divided  pro  rata  among  its  stoqjcholders,  and  the  act  was 
declared  to  be  a  public  act.  On  June  i,  1885,  Sarah  B. 
Withers  conveyed  to  the  said  association  a  lot  situated  in 
the  city  of  Bloomington,  upon  the  condition,  among  other 
things,  that  the  said  association  should  erect  or  cause  to  be 
erected  upon  said  lot  a  building  suitable  for  its  library,  and 
to  accommodate  its  members  and  the  public  under  the  usual 
and  customary  regulations  adopted  for  the  government  of 
such  associations.  The  association  accepted  the  said  con- 
veyance and  erected  a  building  on  said  lot  at  a  cost  of  more 
than  $20,000,  and  equipped  the  same  with  furniture,  etc., 
and  placed  therein  its  books,  pictures,  etc.,  at  a  cost  of  about 
$25,000,  and  used  and  conducted  the  same  as  a  public  li- 
brary and  reading  room  until  June  18,  1894.  On  that  day 
said  association  conveyed  to  the  board  of  directors  of  the 
Withers  Public  Library,  an  association  organized  imder  the 
laws  of  the  State  of  Illinois,  all  its  property  of  every  char- 
acter, in  trust,  upon  the  condition,  among  other  things,  that 
the  same  should  be  used  as  a  free  public  library  for  the  use 
and  benefit  of  the  inhabitants  of  the  city  of  Bloomington 
forever,  and  the  property  has  been  used,  and  is  now  used. 
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for  such  purpose,  and  since  the  execution  of  said  convey- 
ance said  Bloomington  Library  Association  has  ceased  to 
exercise  any  of  its  charter  powers  and  has  no  property  of 
any  consequence. 

We  think  it  clear  that  the  ninth  paragraph  of  Emily  T. 
Perry's  will  created  a  trust  to  establish  an  art  studio  or  art 
gallery  and  studio,  wherein  works  of  art  were  to  be  col- 
lected, preserved  and  exhibited  for  the  advancement  of  edu- 
cation in  art.  While  the  testatrix  provided  that  the  studio 
or  studio  and  art  gallery  mentioned  in  paragraph  9  of  her 
will  should  be  carried  on  in  connection  with  the  Bloom- 
ington Library  Association,  she  did  not  create  a  trust  for 
the  benefit  of  said  library  association,  but,  on  the  contrary, 
she  created  by  that  paragraph  of  her  will  a  trust  for  the 
benefit  of  the  public,  for  the  purpose  of  erecting  an  art 
studio  or  art  gallery  and  studio,  which  was  to  be  carried  on 
for  the  advancement  of  education  in  art.  That  the  creation 
of  a  trust  to  establish  for  the  benefit  of  the  public  an  art 
studio  or  art  gallery  and  studio  for  the  advancement  of  ed- 
ucation in  art  is,  within  the  meaning  of  all  the  authorities, 
a  charitable  trust,  we  have  no  question,  (Kemmerer  v.  Kent- 
merer,  233  111.  327,)  and  we  think  it  equally  clear  that  as 
the  Bloomington  Library  Association  has  ceased  to  exist  as 
a  going  association  for  the  purpose  of  exercising  its  charter 
powers,  (Miller  v.  Riddle,  227  111.  53,)  under  the  doctrine 
of  cy  pres,  as  understood  in  this  State,  a  court  of  chancery 
has  the  power  to  substitute  the  Withers  Public  Library 
in  the  place  of  the  Bloomington  Library  Association,  for 
the  purpose  of  administering  and  carrying  into  execution, 
through  said  trustees,  the  trust  created  by  the  ninth  para- 
graph of  said  will.  In  Kemmerer  v.  Kemmerer,  supra,  this 
court,  on  page  338,  quoted  with  approval  the  following  lan- 
guage from  Story's  Equity  Jurisprudence :  "If  the  bequest 
be  for  charity  it  matters  not  how  uncertain  the  persons  or 
the  objects  may  be,  or  whether  the  persons  who  are  to  take 
are  in  esse  or  not,  or  whether  the  legatee  be  a  corporation 

S87  — 89 


Digitized  by  VjOOQ iC 


450       Mason  v.  Bloomington  Library  Assn.    QS7  DL 

capable,  in  law,  of  taking  or  not,  or  whether  the  bequest 
can  be  carried  into  exact  execution  or  not,  for  in  all  these 
and  the  like  cases  the  court  will  sustain  the  legacy  and  give 
it  effect  according  to  its  own  principles ;  and  where  a  lit- 
eral execution  becomes  inexpedient  or  impracticable,  the 
court  will  execute  it  as  nearly  as  it  can  according  to  the 
original  purpose,  or  as  (as  the  technical  expression  is)  cy 
pres."  The  Appellate  Court,  we  are  of  the  opinion,  did  not, 
therefore,  err  in  holding  that  the  fund  which  the  ninth 
paragraph  of  the  will  provided  should  be  set  aside  for  char- 
ity should  be  administered  by  the  trustees  in  connection  with 
the  Withers  Public  Library  instead  of  in  connection  with 
the  Bloomington  Library  Association,  under  the  provisions 
of  the  ninth  paragraph  of  said  will. 

It  is  further  contended  that  the  court  erred  in  appoint- 
ing J.  H.  Bumham  and  H.  H.  Green  trustees  in  the  absence 
of  any  showing  that  Jonathan  H.  Cheney  and  Chalmers  C. 
Marquis,  the  trustees  named  in  the  ninth  paragrq>h  of  the 
will,  had  resigned,  refused  to  act  or  were  disqualified  from 
acting.  The  testatrix  had  the  power  to  name  the  trustees 
who  should  execute  the  trust  created  by  paragraph  9  of  her 
will,  and  also  the  power  to  determine  the  manner  in  which 
their  successors  should  be  appointed,  if  she  saw  fit.  (French 
V.  Northern  Trust  Co.  197  111.  30,)  She  named  trustees, 
but  failed  to  designate  how  their  successors  should  be  ap- 
pointed in  case  of  a  vacancy  in  their  trusteeships.  A  court 
of  chancery  had,  therefore,  in  case  said  trustees  resigned, 
failed  to  qualify,  died  or  were  otherwise  disqualified,  power 
to  appoint  trustees  as  their  successors ;  but  such  court,  un- 
less the  trustees  disclaimed,  should  only  exercise  such  power 
upon  proof  that  a  vacancy  existed  and  upon  notice  to  all 
parties  in  interest,  which  would  include  the  trustees  named 
in  the  will,  if  they  were  living.  Hall  v.  Irwin,  2  Gilm.  176; 
22  Ency.  of  PI.  &  Pr.  p.  38. 

It  is  finally  said  that  the  city  of  Bloomington,  which 
appeared  and  set  up  the  rights  of  the  public  in  and  to  said 
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fund  under  the  provisions  of  paragraph  9  of  the  will,  failed 
to  assign  cross-errors  in  the  Appellate  Court,  and  that  the 
Appellate  Court,  for  want  of  a  proper  assignment  of  cross- 
errors,  was  powerless  to  pass  upon  the  question  whether  or 
not  the  trust  fund  arising  under  the  ninth  paragraph  of  the 
will  could,  cy  pres,  be  applied  by  the  trustees  named  under 
that  paragraph  of  the  will  or  appointed  by  the  court  to 
carry  out  the  provisions  of  the  trust,  in  connection  with  the 
Withers  Public  Library,  but  that  the  Appellate  Court  hav- 
ing held  that  said  trust  fund  could  not  be  administered  by 
the  trustees  in  connection  with  the  Bloomington  Library  As- 
sociation, it  was  bound  to  reverse  the  case  and  direct  the 
fund  to  be  paid  to  the  appellant,  as  executor  of  the  last 
will  and  testament  of  Nelson  P.  Perry,  deceased.  We  do 
not  agree  with  such  contention.  The  bill  was  filed  for  the 
purpose  of  obtaining  a  construction  of  the  will  of  Emily  T. 
Perry,  and  it  was  assigned  as  error  in  the  Appellate  Court 
that  the  circuit  court  erred  in  holding  that  the  fund  in  the 
surviving  executor's  hands  should  be  turned  over  to  said 
trustees  for  the  Bloomington  Library  Association.  That  as- 
signment authorized  the  Appellate  Court  to  pass  upon  the 
question  whether  the  circuit  court  had  properly  disposed  of 
the  fund  in  said  surviving  executor's  hands,  and  that  court 
having  held  that  the  circuit  court  had  erred  in  decreeing 
that  said  fund  should  be  held  by  the  trustees  for  the  benefit 
of  or  turned  over  to  the  Bloomington  Library  Association, 
it  had  the  right  to  determine  what  disposition  the  circuit 
court  should  make  of  said  fund  upon  the  case  being  re- 
manded to  that  court,  otherwise  the  bill  for  a  construction 
of  the  will  would  have  wholly  failed. 

The  decree  of  the  circuit  court  and  the  judgment  of  the 
Appellate  Court  will  be  reversed  and  the  cause  will  be  re- 
manded to  the  circuit  court  for  further  proceedings  in  ac- 
cordance with  the  views  hereinbefore  expressed. 

Reversed  and  remanded. 
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Margaret  A.  Bonney,  Defendant  in  Error,  vs,  Lawton 
C.  BoNNEY,  Plaintiff  in  Error. 

Opinion  filed  December  15,  igo8— Rehearing  denied  Feb.  4,  /pop. 

1.  DuRitss — when  a  party  does  not  sign  paper  under  duress.  A 
party  in  his  right  mind  and  in  full  control  of  his  faculties,  who 
understands  what  he  is  doing  and  has  full  power  to  sign  a  paper 
presented  to  him  or  to  refuse  to  do  so,  does  not,  if  he  signs  the 
paper,  sign  it  under  duress. 

2.  Release — a  release  of  liability  made  without  consideration  is 
not  binding.  An  instrument  affecting  property  rights,  such  as  a 
release  of  liability  for  the  conversion  of  bonds,  which  is  executed 
without  consideration,  has  no  binding  force  or  effect  and  may  be 
avoided  as  between  the  parties. 

3.  Same — what  is  not  consideration  for  release.  An  agreement 
for  alimony  is  not  consideration  for  a  release  signed  by  a  married 
woman  releasing  her  husband's  brother  from  liability  for  the  con- 
version of  her  bonds,  though  she  signed  it  because  she  was  told 
that  if  she  did  not  do  so  her  husband  would  attempt,  in  the  pend- 
ing divorce  proceeding,  to  take  her  children  from  her,  where  the 
agreement  for  alimony  was  a  distinct  transaction,  entered  into 
without  reference  to  and  independently  of  any  liability  of  the 
brother  for  the  bonds. 

Writ  oi*  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 

This  v\^as  a  bill  in  chancery  filed  by  Margaret  A.  Bon- 
ney  against  Lawton  C.  Bonney  on  the  31st  day  of  Decem- 
ber, 1900,  in  the  circuit  court  of  Cook  county,  to  set  aside 
and  cancel  a  certain  release  bearing  date  December  19,  1899, 
v\^hereby  Margaret  A.  Bonney  waived  any  and  all  claim 
which  she  had  against  Lawton  C.  Bonney  by  reason  of  his 
having  taken  possession  of  and  disposed  of  $30,000  worth 
of  the  bonds  of  the  Chicago  General  Railway  Company  of 
which  Margaret  A.  Bonney  was  the  owner  and  to  require 
him  to  return  to  her  said  bonds,  and  on  a  failure  to  return 
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said  bonds  that  he  be  required  to  account  to  her  for  the 
value  of  said  bonds.  The  defendant  answered  the  bill  and 
filed  a  cross-bill,  to  which  he  made  Margaret  A.  Bonney 
and  Valerian  Bonney,  Ada  Bonney,  Pauline  Bonney,  James 
D.  Lamb,  the  People's  Trust  and  Savings  Bank  and  Charles 
L.  Bonney  defendants.  Answers  and  replications  were  filed 
to  the  cross-bill  of  Lawton  C.  Bonney  by  the  defendants 
thereto,  and  Charles  L.  Bonney  filed  a  cross-bill,  and  a 
cross-bill  by  the  guardian  ad  litem  of  Valerian  Bonney, 
Ada  Bonney  and  Pauline  Bonney,  the  minor  children  of 
Margaret  A.  Bonney  and  Charles  L.  Bonney,  was  also  filed. 
All  the  cross-bills  were  answered  and  replications  were  filed, 
and  the  cause  was  referred  to  the  master  to  take  the  proofs 
and  report  his  conclusions.  The  master  filed  a  report,  in 
which,  after  finding  that  the  allegations  of  the  original  bill 
had  been  established  by  the  evidence,  he  recommended  that 
all  the  cross-bills  be  dismissed  and  that  a  decree  be  entered 
upon  the  original  bill  in  favor  of  Margaret  A.  Bonney,  ac- 
cording to  the  prayer  of  said  bill.  Lawton  C.  Bonney  filed 
objections  to  the  master's  report  with  the  master,  which 
were  overruled  and  renewed  as  exceptions  in  the  circuit 
court,  where  they  were  in  part  sustained,  and  a  decree  was 
entered  in  that  court  dismissing  the  original  and  all  the 
cross-bills  for  want  of  equity,  whereupon  Margaret  A.  Bon- 
ney prosecuted  an  appeal  to  the  Appellate  Court  for  the 
First  District,  where  the  decree  of  the  circuit  court  was 
reversed  and  the  cause  remanded,  with  directions  to  the  cir- 
cuit court  to  enter  a  decree  upon  the  original  bill  in  ac- 
cordance with  the  recommendations  of  the  master  and  that 
the  cross-bills  be  dismissed,  and  Lawton  C.  Bonney  has  sued 
out  a  writ  of  error  from  this  court  to  review  the  judgment 
of  the  Appellate  Court. 

From  the  foregoing  statement  it  will  be  seen  that  the 
parties  to  the  litigation,  other  than  Margaret  A.  Bonney 
and  Lawton  C.  Bonney,  have  been  eliminated  in  this  court, 
and  the  sole  question  here  to  be  decided  is,  did  the  Appel- 


Digitized  by  VjOOQ iC 


454  Bonne Y  v.  Bonne y.  I2S7  DL 

late  Court  err  in  holding  that  the  release  from  Margaret  A. 
Bonney  to  Lawton  C.  Bonney,  bearing  date  December  19, 
1899,  should  be  set  aside  and  canceled  and  said  Lawton  C. 
Bonney  be  required  to  turn  over  to  Margaret  A.  Bonney 
said  bonds,  and  in  case  of  a  failure  so  to  do  to  account  tu 
her  for  the  value  of  said  bonds  ? 

The  record  filed  in  this  court  contains  sixteen  hundred 
and  fifty-six  pages  and  the  abstract  one  hundred  and  fifty- 
two  pages,  and  the  evidence  introduced  in  support  of  the 
cross-bills  is  commingled  throughout  the  record  with  that 
introduced  in  support  of  the  original  bill.  The  questions, 
however,  involved  in  this  court  are  not,  when  searched  out 
in  the  record,  numerous  or  difficult  of  solution. 

It  appears  that  Margaret  A.  Bonney  and  Charles  L. 
Bonney  were  husband  and  wife;  that  Margaret  A.  Bonney 
inherited  from  her  father  a  ten-acre  tract  of  land  situated 
near  the  city  of  Chicago  and  about  $10,000  in  money,  some 
time  after  her  marriage  with  Charles  L.  Bonney ;  that  Law- 
ton  C.  Bonney  and  Charles  L.  Bonney  are  brothers,  and 
were  engaged  in  the  real  estate  business  in  the  city  of  Chi- 
cago under  the  firm  name  of  Bonney  Bros. ;  that  they  took 
charge  of  Margaret  A.  Bonney's  property  inherited  from 
her  father  and  subdivided  and  sold  the  real  estate  and  used 
her  money  substantially  as  their  own ;  that  afterwards  they 
promoted  the  Chicago  General  Railway  Company,  which 
operated  in  the  city  of  Chicago;  that  Charles  L.  Bonney, 
some  time  prior  to  the  year  1899,  transferred  to  Margaret 
A.  Bonney  thirty-one  of  the  bonds  of  said  railway  company 
of  the  par  value  of  $30,000;  that  Margaret  A.  Bonney  had 
them  in  her  possession,  and  had  collected  for  a  number  of 
years  the  interest  accruing  thereon,  and  used  the  same  in 
support,  in  part,  of  herself  and  three  minor  children;  that 
in  1899  Charles  L.  Bonney  and  Margaret  A.  Bonney  made 
a  trip  to  Europe;  that  a  young  woman  accompanied  them 
of  whom  Margaret  A.  Bonney  became  very  jealous,  prob- 
ably with  cause,  before  their  return,  and  that  upon  their 
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return  to  America,  early  in  the  fall  of  1899,  Charles  L.  Bon- 
ncy  and  his  wife  separated ;  that  in  the  month  of  October, 
1899,  Margaret  A.  Bonney  and  her  two  minor  daughters, 
in  company  with  a  Mrs.  LefBngwell,  returned  to  Europe 
with  the  consent  of  her  husband  and  upon  his  promise  to 
support  her  in  Europe  in  the  manner  in  which  she  had 
been  living  in  Chicago;  that  prior  to  her  going  to  Europe 
the  second  time  she  placed  the  said  railway  bonds  with  the 
Merchants'  Loan  and  Trust  Company  in  the  city  of  Chi- 
cago, with  instructions  to  deliver  them,  upon  request,  to 
either  Lawton  C.  or  Charles  L.  Bonney.  Upon  the  arrival 
of  Margaret  A.  Bonney  and  her  party  in  Rome  she  soon 
was  without  funds  and  was  unable  to  hear  from  her  hus- 
band. She  thereupon  left  her  children  in  Rcwne,  in  com- 
pany with  Mrs.  Leffingwell,  and  returned  to  Chicago,  where 
she  arrived  on  November  23,  1899.  She  immediately  went 
to  the  bank  where  she  had  left  her  bonds  and  found  that 
they  had  been  removed  by  Lawton  C.  Bonney  on  the  sixth 
of  November.  In  company  with  Mr.  Leffingwell,  an  attor- 
ney who  was  a  mutual  friend  of  herself  and  husband,  she 
called  upon  Lawton  C.  Bonney  to  obtain  her  bonds.  He 
informed  her  he  had  her  bonds  but  desired  to  retain  them 
for  a  short  time,  as  her  husband,  Charles  L.  Bonney,  was 
about  to  make  a  sale  of  the  Chicago  General  Railway  Com- 
pany, and  that  her  bonds,  together  with  other  bonds,  would, 
upon  such  sale  being  consummated,  be  guaranteed  by  the 
purchaser  and  that  her  bonds  would  then  be  returned  to 
her.  By  such  representations  he  prevailed  upon  her  to  go 
to  Clinton,  Iowa,  to  the  home  of  her  mother,  with  a  view 
to  remaining  until  a  sale  of  the  railway  could  be  consum- 
mated. She  went  to  Clinton,  where  she  remained  for  some 
weeks,  but  nothing  was  done  toward  the  sale  of  the  rail- 
way. In  the  month  of  December,  1899,  the  subject  of  a 
divorce  of  Margaret  A.  Bonney  from  her  husband,  Charles 
L-  Bonney,  was  talked  of,  and  on  the  14th  of  that  month. 
a  meeting  was  held  in  Chicago,  at  the  office  of  Leffing- 
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well,  at  which  Charles  L.  Bonney  and  the  solicitor  of  Mar- 
garet A.  Bonney,  Major  Connelly,  of  Rock  Island,  and  Mr. 
Ankeny,  a  brother  of  Margaret  A.  Bonney,  were  present. 
Charles  L.  Bonney  made  a  proposition  for  settlement  of  ali- 
mony in  case  a  divorce  should  be  granted  to  Margaret  A. 
Bonney,  but  nothing  was  done  on  that  day  and  the  par- 
ties separated.  On  the  following  day  the  solicitors  of  the 
parties, — Mr.  Plumb  representing  Charles  L.  Bonney  and 
Major  Connelly  representing  Margaret  A.  Bonney, — in 
company  with  Mr.  Ankeny  and  Lawton  C.  Bonney,  had 
another  interview,  at  which  Charles  L.  Bonney  or  Mar- 
garet A.  Bonney  was  not  present.  The  second  interview 
resulted  in  an  agreement  that  Margaret  A.  Bonney  was  to 
obtain  a  divorce,  and  that  $2500  in  cash  was  to  be  paid 
her,  and  four  promissory  notes,  due  in  six,  twelve,  eighteen 
and  twenty-four  months,  for  the  sum  of  $2500  each,  signed 
by  Charles  L.  and  Lawton  C.  Bonney,  and  thirty-one  lots 
situated  in  the  city  of  Chicago,  were  to  be  given  to  Mar- 
garet A.  Bonney  as  alimony,  and  she  was  to  have  the  cus- 
tody of  the  children.  In  pursuance  of  said  agreement  a 
bill  for  divorce  was  prepared  in  Mr.  Leffingwell's  office,  a 
young  man  in  his  office  by  the  name  of  Barnes  being  named 
therein  as  solicitor,  and  Charles  L.  Bonney  signed  an  ap- 
pearance and  an  answer  admitting  the  averments  of  the 
bill,  and  said  documents  being  filed,  a  decree  for  divorce 
was  granted  thereon  to  Mrs.  Bonney  in  the  circuit  court 
of  Cook  county  on  the  ground  of  extreme  and  repeated 
cruelty.  Nothing  had  been  said  to  Margaret  A.  Bonney 
during  the  negotiations  leading  up  to  the  divorce  proceed- 
ing or  the  settlement  of  the  alimony  question  about  Mar- 
garet A.  Bonney  surrendering  her  bonds  or  any  daim  for 
their  conversion  by  Lawton  C.  Bonney,  but  just  as  the  par- 
ties were  starting  for  the  court  house  to  have  a  hearing 
in  the  divorce  proceeding  Mr.  Leffingwell  said  to  Marga- 
ret A.  Bonney  that  Lawton  C.  Bonney  had  appropriated  her 
railway  bonds  to  his  own  use  and  that  he  demanded  of  her 
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a  release  from  all  liability  growing  out  of  that  transaction, 
and  produced  a  paper,  written  in  pencil,  releasing  said  Law- 
ton  C.  Bonney  from  such  liability,  for  her  to  sign.  Mrs. 
Bonney  at  first  declined  to  execute  such  release.  Mr.  Lef- 
fingwell  thereupon  said  to  her  that  if  she  did  not  sign  the 
release  Charles  L.  Bonney  had  said  that  he  would  attempt, 
in  the  divorce  proceedings,  to  take  from  her  her  children. 
After  reading  the  release  and  after  some  talk  with  Leffing- 
well  and  her  brother,  Mr.  Ankeny,  who  was  present,  she 
signed  the  pencil  memoranda  and  signed  her  name  upon  a 
blank  sheet  of  paper,  upon  which  Mr.  Leffingwell  informed 
her  the  pencil  memoranda  would  be  written  in  ink,  and  they 
went  into  court,  the  release  being  delivered  to  Leffingwell. 
Margaret  A.  Bonney  and  Lawton  C.  Bonney  testified  to 
the  cruelty  of  Charles  L.  Bonney,  and  a  decree  of  divorce 
was  granted.  The  $2500  was  paid  to  Margaret  A.  Bon- 
iiey,  and  the  four  promissory  notes,  signed  "Bonney  Bros.," 
were  delivered  to  Mr.  Lamb,  and  the  city  property  was 
conveyed  to  Mr.  Lamb  as  trustee,  which  settlement  of  the 
alimony  was  confirmed  by  a  supplemental  decree  entered  in 
the  divorce  proceeding,  and  the  release  was  delivered  by 
Leffingwell  to  Lawton  C.  Bonney.  Margaret  A.  Bonney 
immediately  went  to  Rome,  where  her  daughters  were, 
where  she  remained  until  the  month  of  June,  1900,  when 
she  returned  to  Chicago.  Upon  her  return  Mrs.  Bonney 
demanded  the  bonds  of  Lawton  C.  Bonney,  and  upon  his 
refusal  to  surrender  them  or  to  account  to  her  for  the  value 
thereof  she  filed  this  bill. 

By  the  cross-bill  of  Lawton  C.  Bonney,  and  by  the 
cross-bills  filed  by  Charles  L.  Bonney  and  by  the  guardian 
ad  litem  in  the  name  of  the  minor  children  of  Margaret  A. 
and  Charles  L.  Bonney,  it  was  sought  to  set  aside  and  im- 
peach the  alimony  decree  entered  in  the  divorce  proceeding. 
Subsequent  to  the  commencement  of  this  suit  the  same  re- 
lief was  sought  by  original  bill  by  Charles  L.  Bonney,  and 
cross-bills  were  filed  substantially  to  the  same  effect  as  the 
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cross-bills  filed  in  this  case,  by  Lawton  C.  Bonney  and 
upon  behalf  of  said  minors.  The  original  bill  and  cross- 
bills in  that  case  were  dismissed  as  to  Mrs.  Bonney,  Mr. 
Lamb,  the  trustee,  and  a  bank  which  it  was  averred  had 
some  interest  in  the  property  turned  over  by  Charles  L. 
Bonney  to  his  wife,  Margaret  A.  Bonney,  in  settlement  of 
alimony,  upon  their  respective  demurrers  being  sustained 
thereto,  which  decree  of  dismissal  was  affirmed  by  this 
court  on  the  ground  that  the  decree  being  a  consent  de- 
cree it  could  not  be  thus  impeached,  and  for  multifarious- 
ness,    (210  111.  95.) 

Lyman  M.  Paine,  for  plaintiff  in  error : 

Duress  implies  involuntary  action  prompted  by  fear  to 
which  the  judgment  has  never  assented.  A  deed  so  ob- 
tained is  voidable,  only, — not  absolutely  void.  A  party 
seeking  to  set  it  aside  is  bound  to  move  promptly.  Any 
delay  must  be  explained  by  clear  and  conclusive  evidence. 
Bberstein  v.  Willets,  134  111.  loi. 

Where  the  party  practices  nothing  which  he  has  not  a 
legal  right  to  perform  there  is  no  duress.  Preston  v.  Bos- 
ton, 12  Pick.  14;  Fellows  v.  School  District,  39  Me.  559; 
Atley  V.  Backhouse,  3  M.  &  W.  633;  StUlman  v.  United 
States,  loi  U.  S.  465. ' 

To  constitute  duress,  such  a  pressure  must  be  brought 
to  bear  upon  the  person  seeking  avoidance  of  a  contract  as 
to  interfere  with  the  free  enjoyment  of  his  rights.  Rendle- 
man  v.  Rendleman,  156  111.  568;  Stover  v.  Mitchell,  45  id. 
213;  Kerting  v.  Hilton,  152  id.  658. 

An  intelligent,  voluntary  act,  however  reluctantly  done, 
cannot  be  avoided  unless  vexation  and  annoyance  have  pro- 
duced a  state  of  insanity.  Brower  v.  Callender,  105  III.  88; 
Hamilton  v.  Smith,  57  Iowa,  15. 

Mental  incapacity,  to  justify  the  setting  aside  of  a  con- 
tract, must  be  such  as  renders  the  person  incapable  of  un- 
derstanding his  interests.    Perry  v.  Pearson,  135  III.  224. 
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The  question  in  such  case  is  whether  or  not  the  party 
alleged  to  be  affected  with  mental  weakness  is  capable  of 
transacting  ordinary  business  or  of  acting  rationally  in  the 
ordinary  affairs  of  life.  Lindsey  v.  Lindsey,  50  111.  79; 
Wall  V.  Stapleton,  177  id.  357;  Donahoe  v.  Cricket  Club, 
177  id.  351 ;  Willemin  v.  Dunn,  93  id.  511. 

Any  act  which  is  a  benefit  to  one  party  or  a  disadvan- 
tage to  the  other  is  a  sufficient  consideration  to  support  a 
contract.  Buchanan  v.  Bank,  78  111.  500;  Bu/rch  v.  Hub- 
bard, 48  id.  164. 

When  different  instruments  are  executed  as  the  evi- 
dence of  one  transaction  or  agreement  they  are  to  be  read 
and  construed  as  constituting  but  a  single  instrument  Wil-- 
son  V.  Roots,  1 19  111.  379. 

Thomas  S.  McCi<ei.i^nd,  for  defendant  in  error: 

A  release  obtained  through  fear,  intimidation  and  fraud 
will  be  set  aside.  Bane  v.  Detrick,  52  111.  26;  Parmentier 
V.  Peter,  13  Ore.  121 ;  Kocouret  v.  Marak,  54  Tex.  501 ; 
Harris  v.  Carmodyy  131  Mass.  51;  Tapley  v.  Tapley,  10 
Minn.  478 ;  Line  v.  Blizzard,  70  Ind.  23 ;  Bishop  on  Con- 
tracts, sec.  715;  James  v.  Roberts,  18  Ohio,  548;  Tobey 
V.  Green,  14  R.  I.  618 ;  Bank  v.  Bryan,  62  Iowa,  42 ;  Thur- 
man  v.  Burt,  53  111.  129. 

Where  a  party  seeks  relief  from  an  obligation  on  the 
ground  of  duress  per  minas,  regard  must  be  had  to  age,  sex 
and  condition,  and  if  the  threats  were  such  as  were  calcu- 
lated to  deprive  one  of  his  will,  he  will  be  relieved  from 
liability  even  though  the  threats  were  not  of  such  a  charac- 
ter as  would  produce  a  like  effect  on  a  firm  and  courageous 
man.    Jordan  v.  Elliott,  15  Cent.  L.  J.  232. 

A  wife  may  avoid  a  deed  executed  by  her  under  threats 
from  her  husband  that  he  would  abandon  her  if  she  did  not 
sign  it.    Line  v.  Blizzard,  70  Ind.  23. 

Duress  is  an  unlawful  physical  force  applied  or  threat- 
ened to  the  person  of  a  party  or  the  person's  child,  through 
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constraint  of  which  he  consents  to  what  he  otherwise  would 
not.    Bishop  on  Contracts,  sec.  715: 

A  court  of  equity  will  interfere  if  the  party  executing 
the  instrument  is  liable  to  be  imposed  on,  if  any  undue 
means  are  used,  or  if  there  is  the  least  speck  of  imposition 
or  a  scintilla  of  fraud.    Mott  v.  Mott,  49  N.  J.  Eq.  192. 

Reducing  the  agreement  to  writing  does  not  aid  one 
committing  the  fraud.    Boyce  v.  Grundy,  3  Pet.  1 19. 

The  proposition  that  an  instrument  affecting  the  rights 
of  property,  executed  without  consideration,  avoids  same 
has  not  been  questioned  so  far  in  this  case.  As  a  rule  of 
law  it  probably  requires  no  citation  of  authorities.  The 
principle  is  elementary. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 
The  first  reason  urged  as  ground  for  affirming  the  judg- 
ment of  the  Appellate  Court  is,  that  Margaret  A.  Bonney 
was  in  such  mental  condition  that  she  did  not  understand 
the  nature  of  the  transaction  in  which  she  was  engaged  at 
the  time  she  executed  said  release  on  the  19th  day  of  De- 
cember, 1899,  and  that  for  want  of  mental  capacity  to  exe- 
cute said  release  it  was  void.  This  contention  is  without 
force.  All  of  the  witnesses  who  testified  upon  the  subject 
stated  that  Mrs.  Bonney  was  competent  to  do  business  at 
the  time  she  signed  said  release,  and  Mrs.  Bonney  admitted 
she  fully  understood  the  import  of  the  release  when  she 
signed  it.  The  contention,  therefore,  that  Margaret  A.  Bon- 
ney was  without  sufficient  mental  capacity  to  release  the 
liability  of  Lawton  C.  Bonney  to  her  upon  the  bonds  be- 
longing to  her  which  he  had  converted  to  his  own  use  can 
not  be  sustained. 

It  is  next  contended  that  said  release  was  obtained  by 
duress.  The  law  is,  a  party  in  his  right  mind  and  in  full 
control  of  his  faculties,  who  understands  what  he  is  doing 
and  has  full  power  to  sign  a  paper  or  refuse  so  to  do,  if 
he  sign  the  paper  does  not  sign  it  under  duress.     {Kerting 
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V.  HiltOHj  152  111.  658.)  Applying  the  principle  thus  an- 
nounced to  the  facts  of  this  case,  we  think  it  clear  that 
Margaret  A.  Bonney  was  not  acting  under  such  duress  at 
the  time  she  executed  said  release  as  will  enable  her  to 
avoid  the  release  on  the  ground  of  duress.  She  was  per- 
fectly sane,  and  admits  she  read  the  release,  understood  its 
legal  import  and  signed  it  freely  and  voluntarily.  Clearly, 
the  release  was  not  executed  under  duress.  Bberstein  v. 
WilletSj  134  111.  loi;  Rendleman  v.  Rendleman^  156  id. 
568;  Stover  V.  Mitchell,  45  id.  213. 

It  is  lastly  contended  that  the  release  was  made  with- 
out consideration,  is  therefore  void,  and  should  be  set  aside. 
The  principle  is  elementary  that  an  instrument  affecting  the 
rights  of  property,  executed  without  consideration,  has  no 
binding  force  or  effect  in  law  and  may  be  avoided  as  be- 
tween the  parties.  The  evidence  is  conflicting  as  to  whether 
or  not  the  liability  of  Lawton  C.  Bonney  for  the  return 
of  said  bonds  to  Margaret  A.  Bonney,  or  his  liability  for 
the  value  thereof,  was  talked  of  during  the  negotiations 
which  led  up  to  the  divorce  proceeding  and  the  agreement 
as  to  alimony.  The  great  weight  of  the  evidence  is  that  it 
was  not  then  taken  into  consideration,  and  it  is  not  claimed 
by  anyone  that  the  surrender  of  her  right  to  said  bonds 
or  a  release  of  Lawton  C.  Bonney  for  having  converted 
them  to  his  own  use  was  mentioned  to  Margaret  A.  Bon- 
ney until  the  question  of  alimony  had  been  fully  settled  and 
it  was  agreed  that  she  should  take  a  divorce  and  she  was 
starting  to  the  court  house  for  the  purpose  of  having  a 
hearing  in  the  divorce  proceeding.  We  think  it  clear,  there- 
fore, that  the  matter  of  Lawton  C.  Bonney's  liability  for 
said  bonds  and  the  agreement  of  Charles  L.  Bonney  to  pay 
said  money  and  deliver  said  promissory  notes  and  convey 
said  real  estate  to  a  trustee  for  the  use  of  said  Margaret 
A.  Bonney  in  settlement  of  alimony  were  two  distinct  trans- 
actions, and  that  Mrs.  Bonney  never  received  anything  from 
Lawton  C.  Bonney,  or  anyone  else,  for  the  release  of  the 
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liability  of  Lawton  C.  Bonney  to  surrender  to  her  said  bonds 
or  to  account  to  her  for  their  value.  Charles  L.  Bonney, 
in  connection  with  his  brother,  Lawton  C.  Bonney,  had 
stripped  Margaret  A.  Bonney  of  the  entire  estate  which 
she  received  from  her  father,  with  the  exception  of  said 
bonds,  which  on  the  19th  day  of  December,  1899,  were  of 
about  the  value  of  $9000,  and  we  think  it  clearly  appears 
from  the  evidence,  at  the  time  the  alimony  question  was 
settled  between  Margaret  A.  Bonney  and  her  husband  she 
expected  the  bonds  would  be  returned  to  her,  and  in  ad- 
dition thereto  that  she  would  receive  f rc»n  Charles  L-  Bon- 
ney the  amount  of  alimony  which  he  had  agreed  to  pay 
her  or  set  aside  for  her  use.  Lawton  C.  Bonney  had  rep- 
resented to  Margaret  A.  Bonney  that  he  had  said  bonds  in 
his  possession  and  that  he  would  return  them  to  her  when 
the  sale  of  the  railway  took  place,  which  sale  he  said  would 
be  consummated  within  a  few  days,  when  the  bonds  would 
be  guaranteed  by  the  purchaser,  and  that  Margaret  A.  Bon- 
ney had  no  notice  that  he  had  or  claimed  to  have  converted 
the  bonds  to  his  own  use  until  she  had  settled  with  her 
husband  the  question  of  alimony  and  felt  she  could  not  well 
recede  from  the  divorce  proceedings,  when  Lawton  C.  Bon- 
ney sprung  upon  her  the  release  and  insisted  that  she  exe- 
cute the  same.  Upon  the  entry  of  the  divorce  decree  Mar- 
garet A.  Bonney  immediately  started  for  Europe,  where 
her  daughters  were,  and  where  she  remained  until  the  fol- 
lowing summer,  and  upon  her  return  she  took  active  steps 
at  once  to  recover  the  bonds.  We  are  of  the  opinion,  there- 
fore, that  the  Appellate  Court  correctly  held  that  the  de- 
cree of  the  circuit  court  dismissing  Margaret  A.  Bonney's 
bill  should  be  reversed  and  that  a  decree  should  be  entered 
upon  the  case  being  remanded,  in  accordance  with  the  find- 
ings of  the  master.  ' 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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David  Ford,  Appellee,  vs.  Hine  Bros.  Company, 
Appellant 

Opinion  Med  December  1$,  ipo8 — Rehearing  denied  Feb,  4,  190Q, 

1.  Appeai^s  and  errors — an  appellant  cannot  avail  of  errors  in 
his  favor.  An  appellant  cannot  avail  himself  of  an  error  in  an  in- 
struction for  the  appellee,  who  was  the  plaintiff  in  the  trial  court, 
by  which  the  plaintiff  was  required  to  prove  more  than  the  law 
required  him  to  prove  in  order  to  make  out  his  case. 

2.  NegI/IGEnce — party  is  not  required  to  foresee  the  particular 
result  of  his  negligent  act.  In  order  to  render  the  negligent  acts 
of  a  person  the  proximate  cause  of  an  injury,  it  is  not  necessary 
that  he  should,  acting  as  a  reasonably  prudent  man,  have  foreseen 
the  particular  injury  which  resulted  from  such  negligence,  and  it 
is  sufficient  if  by  the  exercise  of  ordinary  care  he  could  have  fore- 
seen that  some  injury  might  so  result. 

3.  Same — fact  that  third  party's  negligence  may  have  contrib- 
uted to  injury  is  no  defense.  In  an  action  by  a  street  railway  con- 
ductor for  injuries  received  by  being  struck  by  the  pole  of  a  wagon 
while  he  was  standing  upon  the  rear  platform  of  his  car,  the  fact 
that  the  motorman's  failure  to  stop  the  car  to  let  the  wagon  pass 
in  front  may  have  contributed  to  the  injury  does  not  excuse  the 
defendant  from  liability  if  its  own  negligence  in  the  management 
of  the  team  was  an  efficient  cause  of  the  injury. 

4.  Same — the  question  of  contributory  negligence  is  one  of  fact 
where  the  facts  are  in  dispute.  A  street  car  conductor^  rightfully 
in  his  place  on  the  rear  of  a  car,  is  not  required,  as  a  matter  of 
law,  to  abandon  his  car  and  its  passengers  upon  the  approach  of  a 
rapidly  moving  team,  and  the  question  whether  he  did  what  a  rea- 
sonably prudent  man  would  have  done  to  protect  himself  in  the 
face  of  the  approaching  danger  is  one  of  fact  for  the  jury. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  Albert  C.  Barnes,  Judge, 
presiding. 

E.  E.  Gray,  F.  J.  Canty,  and  J.  C.  M.  Clow,  for  ap- 
pellant. 

Charles  Cheney  Hyde,  and  Charles  B.  Elder,  for 
appellee. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  an  action  on  the  case  commenced  by  the  ap- 
pellee, against  the  appellant,  in  the  superior  court  of  Cook 
county,  to  recover  damages  for  a  personal  injury  alleged  to 
have  been  sustained  by  the  appellee  in  consequence  of  a  col- 
lision between  a  wagon  being  driven  by  the  servant  of  ap- 
pellant upon  one  of  the  streets  of  the  city  of  Chicago  and 
a  street  car  being  operated  upon  said  street,  on  which  the 
appellee  was  conductor,  as  a  result  of  which  the  appellee  was 
struck  by  the  pole  of  said  wagon  and  was  injured.  The 
case  has  been  twice  tried.  The  first  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  defendant,  which  was 
reversed  by  the  Appellate  Court.  (115  111.  App,  153.)  On 
the  second  trial  the  jury  returned  a  verdict  in  favor  of  the 
appellee  for  the  sum  of  $3000,  which  judgment  has  been  af- 
firmed by  the  Appellate  Court  for  the  First  District,  and  a 
further  appeal  has  been  prosecuted  to  this  court. 

Appellee  was  standing  upon  the  rear  of  his  car,  which 
came  from  the  west  upon  Twenty-second  street  and  was 
just  turning  north  on  to  Clark  street,  when  a  wagon  drawn 
by  two  horses  and  heavily  loaded  was  driven  by  the  ser- 
vant of  appellant  from  the  east  on  Twenty-second  street, 
down  a  sharp  incline.  The  pole  of  the  wagon  struck  the 
controller  upon  the  rear  of  the  car,  glanced  off  and  hit 
the  leg  of  the  appellee,  breaking  the  neck  of  the  femur. 
Twenty-second  street  immediately  west  of  Clark  street  is 
crossed  by  a  viaduct,  and  the  down-gfrade  in  Twenty-second 
street  at  the  point  where  the  accident  took  place  is  caused 
by  a  depression  to  allow  that  street  to  pass  beneath  said  via- 
duct. The  grade  extends  east  from  Clark  street  about  two 
hundred  feet,  and  street  cars  coming  from  the  west  upon 
Twenty-second  street,  in  order  to  get  on  to  Clark  street, 
make  a  turn  north  immediately  after  passing  from  beneath 
said  viaduct.  There  is  a  conflict  in  the  testimony  in  regard 
to  the  manner  in  which  the  team  was  being  driven  at  and 
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just  prior  to  the  accident.  The  testimony  introduced  on  be- 
half of  appellee  tends  to  show  that  the  driver  was  drunk; 
that  the  wagon  was  heavily  loaded;  that  the  lines  were 
hanging  down  upon  the  horses'  hips ;  that  the  driver  was 
trying  to  light  a  cigar,  and  that  the  team  was  going  down 
the  grade  at  as  high  a  rate  of  speed  as  it  could  without  gal- 
loping; that  the  car  was  directly  across  the  north  side  of 
the  street,  in  plain  sight  of  the  driver  for  at  least  one  hun- 
dred feet  east  of  the  point  where  the  collision  occurred,  and 
that  the  driver  made  no  effort  to  avoid  a  collision  until  he 
was  within  from  ten  to  thirty-five  feet  of  the  car,  when  he 
grabbed  the  lines  and  attempted  to  stop  his  horses  or  turn 
them  to  the  left,  but  that  the  team  and  wagon  were  then 
going  at  so  high  a  rate  of  speed  down-grade  that  the  team 
could  not  stop  the  heavy  load  or  turn  the  wagon  to  the  left 
to  avoid  the  car,  and  the  collision  took  place.  The  evidence 
of  the  appellant  tended  to  show  that  the  driver  was  in  full 
control  of  his  team  and  that  the  accident  was  inevitable. 
This  court  cannot  weigh  the  evidence,  and  it  must  there- 
fore be  assumed  in  this  court  that  the  evidence  of  the  wit- 
nesses of  the  appellee  is  true,  and  that  the  team  was  being 
driven  at  a  high  and  reckless  rate  of  speed  down-grade,  di- 
rectly towards  the  side  of  the  car  upon  which  appellee  was 
conductor,  at  the  time  of  the  injury. 

It  is  first  contended  that  the  fourth  and  fifth  instruc- 
tions given  on  behalf  of  the  appellee  are  erroneous.  The 
first  criticism  made  upon  these  instructions  is  common  to 
both.  The  instructions  read  as  follows,  and  the  portions 
thereof  which  are  claimed  to  vitiate  each  of  them  are  here- 
in italicized: 

"If  the  jury  believe,  from  the  evidence,  under  the  in- 
structions of  the  court,  that  the  driver  of  the  wagon  of  the 
defendant  was  gfuilty  of  n^ligence  as  charged  in  the  dec- 
laration or  some  count  thereof,  and  that  the  plaintiff  was 
injured  as  a  direct  and  proximate  result  of  such  negligence, 
and  that  the  injury  to  the  plaintiff  would  not  have  occurred 
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excepting  for  said  negligence  of  the  said  driver,  and  that  a 
reasonable  person  in  the  position  of  the  driver  at  the  time 
of  said  negligent  acts  could  have  foreseen  that  injury  to 
persons  upon  the  car  upon  which  the  plaintiff  was  riding 
might  result  from  such  acts,  and  that  the  said  driver,  at 
the  time  of  the  said  negligence,  if  any,  was  in  the  employ 
of  the  defendant  as  its  servant  and  acting  within  the  scope 
of  his  employment,  and  that  at  the  time  and  on  the  occasion 
of  his  injury  the  plaintiff  was  in  the  exercise  of  reasonable 
care  for  his  own  safety,  then  the  jury  will  find  the  issues 
for  the  plaintiff,  as  against  the  defendant. 

"Even  though  the  jury  may  believe,  from  the  evidence, 
that  the  motorman  upon  the  car  upon  which  the  plaintiff 
was  riding  at  the  time  of  his  injury  was  guilty  of  negli- 
gence in  the  management  of  said  car  which  directly  con- 
tributed to  cause  the  injury  to  plaintiff,  yet  such  negligence 
of  the  motorman,  if  there  was  negligence,  cannot  be  im- 
puted to  the  plaintiff  so  as  to  prevent  his  recovery  in  this 
case  if  the  circumstances  hereinafter  mentioned  existed,  and 
if  the  jury  believe,  from  the  evidence,  under  the  instruc- 
tions of  the  court,  that  they  existed  and  that  the  driver  of 
the  wagon  of  the  defendant  which  collided  with  the  street 
car  was  guilty  of  negligence  in  manner  and  form  as  allied 
in  the  declaration  or  some  count  thereof,  and  that  such 
negligence  of  the  said  driver  directly  and  proximately  con- 
curred with  the  negligence  of  the  said  motorman  to  cause 
the  injury  to  the  plaintiff,  and  that  the  said  injury  would 
'  not  have  occurred  but  for  the  negligence  of  the  said  driver, 
and  that  a  reasonable  man  in  the  position  of  the  said  driver 
at  the  time  of  such  negligence  on  his  part,  if  any,  could 
foresee  that  such  injury  might  result  from  the  acts  of  the 
said  driver,  and  if  the  jury  further  believe,  from  the  evi- 
dence, that  the  driver  of  the  said  wagon  was  in  the  employ 
of  the  defendant  as  its  servant  at  the  time  and  place  in 
question  and  was  acting  within  the  scope  of  his  employment 
at  the  said  time  and  place,  and  if  the  jury  further  believe. 
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from  the  evidence,  under  the  instructions  of  the  court,  that 
plaintiflf  himself  was  in  the  exercise  of  reasonable  care  for 
his  own  safety,  then  it  is  the  duty  of  the  jury  to  find  the  is- 
sues for  the  plaintiff,  notwithstanding  the  negligence  of  the 
motorman  on  the  said  street  car." 

The  Appellate  Court  held  that  each  of  said  instructions 
would  have  been  correct, — ^and  this  seems  to  be  conceded 
by  counsel  for  the  appellant,— except  for  the  incorporation 
therein  of  the  parts  thereof  hereinbefore  pointed  out,  and 
that  as  said  clauses  imposed  a  burden  upon  the  appellee 
greater  than  he  was  required  to  sustain  in  order  to  make 
a  case,  the  errors,  if  any,  in  the  instructions,  were  com- 
mitted against  the  appellee  and  not  the  appellant,  and  that 
they  do  not  for  that  reason  constitute  reversible  error. 

The  brief  of  appellant  is  taken  up  largely  with  a  dis- 
cussion of  the  facts,  as  it  insists,  with  a  view  to  advise  the 
court  that  the  case  is  close  upon  the  facts,  and  that  for  that 
reason  the  jury  should  have  been  accurately  instructed.  We 
think  this  contention  of  counsel  may  be  conceded  and  still 
the  errors  in  the  instructions  complained  of  should  not  re- 
verse the  case.  The  only  thing  wrong  that  we  can  discover 
in  either  of  these  instructions  is,  that  they  inform  the  jury 
that  the  driver,  in  order  to  make  the  appellant  liable,  must 
have  foreseen  that  the  injury  which  did  occur  might  rea- 
sonably have  been  expected  to  result  from  his  driving  the 
team  down  said  incline,  hitched  to  a  heavy  load,  at  a  high 
rate  of  speed  and  without  attempting  to  control  it,  while 
the  law  is  that  the  appellant  would  have  been  liable  if  a 
reasonable  person  driving  the  team,  under  the  same  circum- 
stances, by  the  exercise  of  ordinary  care  ought  to  have  fore- 
seen that  some  injury  might  result  from  said  n^ligent  acts. 
In  other  words,  in  order  to  make  the  negligent  acts  of  the 
driver  the  proximate  cause  of  the  injury  it  was  not  neces- 
sary that  the  driver  should  have  foreseen  the  particular  in- 
jury which  occurred  to  appellee,  but  that  it  was  sufficient 
if  the  driver,  by  the  exercise  of  ordinary  care,  could  have 
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foreseen  that  some  injury  might  result  from  his  n^ligenoe. 
In  Illinois  Central  Railroad  Co.  v.  Siler^  229  Dl.  390,  on 
P^g^  394}  it  is  said:  ''In  order  to  make  a  negligent  act 
the  proximate  cause  of  an  injury  it  is  not  necessary  that  the 
particular  injury,  and  the  particular  manner  of  its  occur- 
rence, could  reasonably  have  been  foreseen.  (City  of  Dixon 
V.  Scott,  181  111.  116.)  If  the  consequences  follow  in  un- 
broken sequence  from  the  wrong  to  the  injury  without  an 
intervening  efficient  cause,  it  is  sufficient  if,  at  the  time  of 
the  negligence,  the  wrongdoer  might,  by  the  exercise  of 
ordinary  care,  have  foreseen  that  some  injury  might  result 
from  his  negligence."  We  think,  therefore,  the  Appdlzte 
Court  was  right  in  its  holding  that  the  only  defects  in  said 
instructions  were  that  they  required  the  driver,  acting  as  a 
reasonably  prudent  man,  to  foresee  that  the  particular  *fi- 
jury  which  happened  to  appellee  was  likely  to  take  place 
from  the  negligent  manner  in  which  the  team  was  being 
driven,  rather  than  that  he  was  required  to  foresee  that 
some  injury  might  result  from  his  negligent  acts, — that  is, 
that  the  instruction  required  the  appellee  to  prove  more  to 
make  out  a  case  than  the  law  required  him  to  prove.  The 
errors  in  the  instructions  did  not,  therefore,  injure  appellant. 
It  is  next  contended  that  the  injury  was  caused,  in  part, 
by  the  negligence  of  the  motorman  in  charge  of  the  car  in 
not  stopping  the  car  in  time  to  permit  the  team  to  pass 
in  front  of  it  instead  of  in  its  rear,  and  that  the  conductor 
is  bound  by  the  acts  of  the  motorman,  they  being  fellow- 
servants,  and  that  his  right  of  recovery,  by  reason  of  the 
negligence  of  the  motorman,  is  defeated ;  and  it  is  urged 
that  the  fifth  instruction  was^  erroneous  in  so  far  as  it  in- 
formed the  jury  that  the  n^ligence  of  the  motorman,  if 
there  was  negligence  on  his  part,  could  not  be  imputed  to 
the  appellee.  The  car  had  just  come  out  from  under  the 
viaduct  and  was  on  the  point  of  turning  north  into  Clark 
street  when  the  team  and  wagon  appeared  something  like 
one  hundred  feet  east  of  the  car,  on  Twenty-second  street, 
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going  west.  The  jury  were  justified,  we  think,  in  finding, 
from  the  evidence,  that  the  motomian  had  the  right  to  as- 
sume that  the  driver  would  stop  his  team  or  would  turn  to 
the  left  and  not  attempt  to  drive  over  the  car,  and  that  in 
bringing  his  car  into  Clark  street  without  stopping  he  was 
not  guilty  of  negligence.  If,  however,  it  be  assumed  that 
the  motorman  was  guilty  of  negligence  in  attempting  to 
turn  the  car  into  Clark  street,  which  contributed  to  appel- 
lee's injury,  we  do  not  think  the  appellee  was  thereby  de- 
feated of  the  right  of  recovery  against  the  appellant  on 
account  of  the  negligence  of  the  driver.  In  Pullman  Pal- 
ace Car  Co.  v.  Laack,  143  111.  242,  it  was  said  (p.  262) : 
"An  efficient  cause  is  simply  the  'working  cause,'  or  that 
cause  which  produces  effects  or  results,  (Webster,)  and  a 
proximate  cause  is  that  which  stands  next  in  causation  to 
the  effect, — not  necessarily  in  time  or  space,  but  in  causal 
relatioa"  It  was  further  said  in  that  case  (p.  261)  :  "It 
is  well  settled  that  where  the  injury  is  the  result  of  the  neg- 
ligence of  the  defendant  and  that  of  a  third  person,  or  of 
the  defendant,  and  an  inevitable  accident  or  an  inanimate 
thing  has  contributed,  with  the  negligence  of  the  defendant, 
to  cause  the  injury,  the  plaintiff  may  recover  if  the  negli- 
gence of  the  defendant  was  an  efficient  cause  of  the  injury. 
(2  Thompson  on  Negligence,  1085,  sec.  3 ;  Bishop  on  Non- 
contract  Law,  sees.  39,  450,  452 ;  Shearman  &  Redfield  on 
Negligence,  sec.  31,  et  seq.;  Carterville  v.  Cook,  129  111. 
152;  Consolidated  Ice  Machine  Co.  v.  Keifer,  134  id.  481, 
and  cases  cited.)  In  such  case  the  negligence  of  two  in- 
dependent persons  resulting  in  injury  to  the  third,  where 
neither  is  sufficient  within  itself,  both  are  to  be  treated  in 
combination  as  the  proximate  cause  of  the  injury.  It  is 
clear  that  the  negligence  of  the  fellow-servant,  in  and  of 
itself,  could  not  have  produced  the  injurious  results  suffered 
by  appellee.  The  negligence  of  appellant  and  the  fellow- 
servant  were  therefore  concurrent  causes,  and  combined 
were  the  proximate  cause  of  the  injury.'* 
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It  is  finally  contended  that  the  appellee  was  guilty  of 
such  contributory  negligence  as  to  defeat  a  right  of  recov- 
ery. The  question  of  contributory  negligence,  where  the 
facts  are  in  dispute,  is  a  question  of  fact.  The  appellee  was 
on  his  car  and  in  a  place  where  he  had  the  right  to  be,  and 
he  was  not  in  the  presence  of  the  approaching  team  required 
to  abandon  his  car  and  its  passengers  or  leave  the  place 
where  he  was  on  the  car,  as  a  matter  of  law.  Whether  he 
did  what  a  reasonably  prudent  man  should  have  done  un- 
der the  circumstances  and  in  the  face  of  the  approaching 
danger  to  protect  himself  from  injury  clearly  was  a  ques- 
tion of  fact  for  the  jury  and  not  a  question  of  law. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Bridget  Kehoe,  Plaintiff  in  Error,  vs.  Marshall  Field 
&  Co.,  Defendant  in  Error. 

Opinion  Med  December  JJ,  IQ08 — Rehearing  denied  Feb,  4,  ipop. 

1.  Appeals  and  errors — Supreme  Court  cannot  review  facts  in 
suits  at  law.  On  appeal  to  the  Supreme  Court  from  the  Appellate 
Court  in  actions  at  law  the  Supreme  Court  is  without  power  to  re- 
view the  facts  even  though  there  is  a  division  in  opinion  of  the 
justices  of  the  Appellate  Court,  as  the  provision  of  the  Practice 
act  of  1907  purporting  to  confer  that  power  in  such  a  case  is  un- 
constitutional. 

2.  Same — power  of  Supreme  Court  where  Appellate  Court  finds 
facts  in  its  judgment.  Where  the  Appellate  Court  reverses  a  judg- 
ment at  law  and  incorporates  a  finding  of  facts  in  its  judgment,  the 
power  of  the  Supreme  Court  on  review  is  limited,  so  far  as  the 
facts  are  concerned,  to  determining  whether  the  Appellate  Court 
has  properly  applied  the  law  to  the  facts  so  found. 

3.  Same — what  is  a  sufficient  finding  of  facts  by  the  Appellate 
Court.  Upon  reversal  of  a  judgment  recovered  by  the  plaintiff  in 
an  acticMi  for  damages  for  false  arrest  and  imprisonment,  a  finding 
by  the  Appellate  Court  in  such  judgment  of  reversal  that  defend- 
ant was  "not  guilty  of  the  wrongs  and  injuries  averred  in  the  dec- 
laration" is  a  sufficient  finding  of  the  ultimate  and  controlling  facts. 
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Writ  oi^  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  R.  W.  Cufford, 
Judge,  presiding. 

Thomas  E.  Rooney,  Ferdinand  Goss,  and  Charles 
S.  McNett,  for  plaintiff  in  error. 

Benson  Landon,  (William  S.  Forrest,  of  counsel,) 
for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  in  an  action  on  the  case,  brought  her 
suit  in  the  circuit  court  of  Cook  county  against  defendant 
in  error  for  false  arrest  and  imprisonment.  Issues  being 
joined,  a  trial  by  jury  resulted  in  a  verdict  of  $5000  against 
defendant  in  error.  Judgment  being  entered  on  the  verdict, 
on  appeal  to  the  Appellate  Court  for  the  First  District  the 
judgment,  by  a  divided  court,  was  reversed,  with  the  find- 
ing of  facts  that  the  defendant  in  error  was  "not  guilty  of 
the  wrongs  and  injuries  averred  in  the  declaration."  The 
cause  was  thereupon  brought  to  this  court  by  writ  of  error. 

Plaintiff  in  error's  main  contention  is,  that  as  the  jus- 
tices of  the  Appellate  Court  were  divided  in  opinion  this 
court  should  review  and  determine  controverted  questions 
of  fact  arising  in  the  trial  of  the  cause.  We  have  held  that 
the  provision  of  the  new  Practice  act  authorizing  such  a 
review  of  controverted  questions  of  fact  is  unconstitutional. 
(Hackett  V.  Chicago  City  Railway  Co.  235  111.  116;  We- 
gienska  v.  Studebaker  Manf.  Co.  235  id.  296 ;  Mozeiko  v. 
Lehigh  Valley  Transportation  Co.  235  id.  324.)  These 
decisions  settle  this  question  adversely  to  plaintiff  in  er- 
ror's contention,  and  the  law,  therefore,  stands  as  it  did 
prior  to  the  enactment  of  the  present  Practice  act.  This 
court  can  only  look  into  the  record  to  ascertain  whether  the 
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Appellate  Court  has  properly  applied  the  law  to  the  facts 
as  found  by  it  and  recited  in  its  judgment  (Scheevers  v. 
Illinois  Central  Railroad  Co.  235  111.  227.)  The  decision 
of  the  Appellate  Court  in  such  cases  being  conclusive  as  to 
all  matters  of  fact,  we  cannot  review  them.  Williams  v. 
Forbes,  114  111.  167;  Weeks  v.  Chicago  and  Northwestern 
Railway  Co.  198  id.  551. 

No  question  is  raised  as  to  the  admission  or  exclusion 
of  evidence  or  the  instructions  of  the  court.  The  argument 
addressed  to  us  is  purely  a  discussion  of  facts  to  establish 
that  the  Appellate  .Court  erred  in  finding  the  facts  differ- 
ently from  what  they  were  found  by  the  circuit  court.  No 
ruling  on  any  question  of  law  was  excepted  to  which  is 
now  pressed  as  a  ground  of  error.  Whether  the  finding  of 
the  Appellate  Court  is  right  or  wrong  on  these  facts  the  law 
does  not  permit  us  to  inquire.     Williams  v.  Forbes,  supra. 

Some  question  is  made  as  to  the  sufficiency  of  the  find- 
ing of  facts  by  the  Appellate  Court.  The  issues  in  this 
cause  under  the  declaration  were  whether  or  not  the  de- 
fendant was  guilty  of  "the  wrongs  and  injuries"  therein  set 
forth.  Manifestly,  these  issues  were  solely  questions  of 
fact,  depending  entirely  upon  the  evidence.  The  rule  is 
that  the  Appellate  Court  shall  find  the  ultimate  and  con- 
trolling facts  and  not  the  evidentiary  facts.  We  think  the 
finding  in  this  case  satisfied  the  requirements  of  the  law. 
Lwkowitz  V.  Bagle  Brewing  Co.  235  111.  246;  Martin  v. 
Martin,  212  id.  301 ;  Trakal  v.  Heusner  Baking  Co.  204 
id.  179. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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WEI.UNGTON  R.  Burt,  Appellee,  vs.  The  Garden  City 
Sand  Company,  Appellant. 

Opinion  Med  December  iSt  ipo8— Rehearing  denied  Feb,  4,  ipop. 

1.  Contracts— o  contract  for  sale  of  entire  "output"  construed. 
A  contract  whereby  a  cement  company  agrees  to  sell,  and  a  sand 
company  agrees  to  buy,  the  entire  output  of  the  cement  compan/s 
plant  for  a  year  at  a  certain  price  per  barrel,  except  65,000  barrels 
already  sold,  which  was  to  be  at  a  different  price,  is  complied  with 
if  all  cement  manufactured  at  the  plant  in  excess  of  65,000  barrels 
is  shipped  to  the  vendee;  and  there  is  no  implied  condition  that 
the  vendee  shall  receive  all  the  cement  which  could  reasonably  be 
produced  by  the  plant  if  operated  at  its  full  capacity. 

2.  SAUt—<phen  vendor  may  terminate  contract.  If  a  cement 
company,  which  has  contracted  to  sell  to  a  sand  company  the  en- 
tire output  for  a  year  from  a  certain  plant,  has  shipped  to  the  ven- 
dee all  the  cement  produced  at  the  plant,  the  vendee  has  no  right 
to  refuse  to  make  a  payment  under  the  contract  upon  the  ground 
that  the  vendor's  delay  in  filling  orders  has  caused  a  loss  to  the 
vendee,  and  upon  the  latter's  refusal  to  make  payment  the  vendor 
may  treat  the  contract  as  terminated,  discontinue  shipments  and 
sue  for  the  balance  due  on  cement  already  delivered. 

3.  Same — burden  of  proving  breach  of  warranty  is  upon  the  de- 
fendant.  In  an  action  by  a  cement  company  to  recover  the  bal- 
ance due  upon  cement  delivered  to  the  defendant  under  a  contract 
warranting  the  cement  to  be  of  a  certain  quality,  if  the  defendant 
claims  a  set-off  by  reason  of  a  breach  of  the  warranty  the  burden 
is  upon  the  defendant  to  prove  the  breach  of  the  warranty  and  that 
damages  have  resulted  to  him  from  such  breach. 

4.  Same — when  warranty  is  complied  with.  Where  a  contract 
for  the  sale  of  cement  at  a  certain  price  per  barrel  f.  o.  b.  cars  at 
the  vendor's  plant  warrants  the  cement  to  be  of  a  certain  quality,  if 
the  cement  is  of  that  quality  when  shipped  from  the  vendors  plant 
the  warranty  is  complied  with,  since  the  vendor  is  not  an  insurer 
that  the  cement  would  retain  its  quality  under  all  circumstances. 

5.  Same — when  inability  to  obtain  cars  excuses  liability.  Even 
though  a  contract  by  a  cement  company  for  the  sale  of  its  year's 
output  f.  o.  b.  cars  at  the  company's  plant  may  be  construed  as 
requiring  cement  to  be  shipped  as  rapidly  as  ordered  by  the  vendee, 
yet  the  vendor  is  only  required  to  make  all  reasonable  efforts  to 
fill  such  orders,  and  if  it  is  unable  to  procure  the  cars  in  which  to 
make  the  shipments  it  is  relieved  from  liability  for  failing  to  fill 
such  orders  promptly. 
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Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Municipal 
Court  of  Chicago;  the  Hon.  Edward  A.  Dicker,  Judge, 
presiding. 

Edwin  C.  Crawford,  for  appellant. 

HoYNE,  O'Connor  &  Irwin,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  an  action  in  assumpsit,  commenced  on  Janu- 
ary 8,  1907,  in  the  municipal  court  of  Chicago,  by  the 
appellee,  against  the  appellant,  to  recover  for  the  value  of 
certain  cement  sold  and  delivered  by  the  appellee  to  the  ap- 
pellant. The  jury  returned  a  verdict  for  the  appellee  for 
the  sum  of  $34,464.14,  upon  which  verdict  the  municipal 
court  rendered  judgment,  which  judgment  has  been  affirmed 
by  the  Appellate  Court  for  the  First  District,  and  a  further 
appeal  has  been  prosecuted  to  this  court. 

The  contract  under  which  the  cement  was  sold  was  in 
writing  and  bore  date  January  i,  1906,  and  provided  that 
the  party  of  the  first  part  (the  appellee)  agreed  to  sell  and 
the  party  of  the  second  part  (the  appellant)  agreed  to  buy 
the  entire  output  of  cement  manufactured  during  the  year 
1906  by  the  party  of  the  first  part  at  his  cement  plant  lo- 
cated at  Bellevue,  Michigan.  The  contract  provided  that 
cement  purchased  during  the  months  of  January  and  Feb- 
ruary should  be  paid  for  at  $1.05  per  barrel,  in  bulk,  f.  o.  b. 
cars  at  Bellevue,  except  about  65,000  barrels  already  sold, 
which  was  to  be  delivered  at  once  for  one  dollar  per  barrel, 
less  a  commission  of  eight  per  cent,  and  that  cement  pur- 
chased from  March  i  to  December  31,  inclusive,  was  to  be 
paid  for  at  $1.08  per  barrel,  in  bulk,  f.  o.  b.  cars  at  Belle- 
vue, and  that  all  cement  shipped  during  any  month  was  to 
be  paid  for  on  the  15th  day  of  the  second  month  following, 
and  that  the  cement  was  to  be  of  a  quality  that  would  pass 
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the  specifications  of  the  American  Society  of  Civil  Engi- 
neers and  the  board  of  local  improvements  of  the  city  of 
Chicago.  Shipments  were  made  as  follows:  In  January, 
2475  barrels;  February,  5195  barrels;  March,  i6,o87>4 
barrels;  April,  37,460  barrels;  May,  40,466>4  barrels; 
June,  20,084  barrels;  July,  25,953  barrels;  August,  21,- 
944  barrels;  September,  18,995 >^  barrels,  and  October, 
6844  barrels. 

On  October  15  there  was  due  for  cement  shipped  in  Au- 
gust, $21,976.26,  and  shipments  had  been  made  in  Sep- 
tember to  the  amount  of  $20,670.29,  which  would  be  due 
November  15,  and  in  October  to  the  amount  of  $7000, 
which  would  be  due  December  15.  The  mill  of  appellee 
was 'new,  and  there  had  been  serious  delays  in  filling  the 
orders  of  appellant  for  cement.  On  October  15,  however, 
the  appellee  was  behind  in  filling  orders  only  1500  barrels. 
On  that  day  the  appellant  failed  to  make  the  pa)rment  due 
for  the  August  shipments  and  wrote  appellee  the  following 
letter:  "We  make  no  remittance  to  you  to-day,  as  we  are 
trying  to  ascertain  where  we  stand  on  sales  of  your  cement 
not  filled  on  our  orders  by  you.  The  losses  will  be  very 
heavy  to  us,  and  will,  in  all  likelihood,  much  exceed  the 
amount  we  are  owing  you.  Just  as  soon  as  we  can  do  so 
we  will  send  you  a  statement  showing  the  loss  to  us  from 
your  failure  to  comply  with  your  contract," — ^to  which  the 
appellee  replied  upon  the  22d  of  October,  as  follows :  "We 
want  to  say  to  you  that  unless  you  pay  us  what  is  due  on 
the  cement  shipped  you  on  or  before  the  27th  of  this  month 
we  shall  consider  the  contract  annulled.  Will  you  be  kind 
enough  to  write  us  at  Saginaw  whether  or  not  you  intend 
to  pay  us  and  go  on  with  the  contract?"  Shipments  were 
continued  by  the  appellee  until  October  27,  after  which,  no 
payments  having  been  made,  he  discontinued  to  make  ship- 
ments, and  the  appellant  thereafter  gave  no  orders  for  ship- 
ments. The  appellant  filed  a  set-off  for  damages  for  the 
non-delivery  of  cement  and  for  cement  delivered  claimed  to 
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be  of  a  grade  inferior  in  quality  to  that  specified  in  the 
contract,  which  equaled  the  amount  of  the  appellee's  claim, 
and  it  was  stipulated  on  the  trial  that  $50,832.31  worth  of 
cement  had  been  shipped  by  the  appellee  to  the  appellant 
in  August,  September  and  October,  1906,  none  of  which 
had  been  paid  for  by  appellant ;  that  appellant  had  returned 
sacks,  etc.,  to  appellee  to  the  amount  of  $16,735.29,  and 
that  there  was  due  the  appellee  from  appellant  the  sum  of 
$34,317.48,  with  interest,  subject  to  such  set-off  as  appel- 
lant might  prove,  if  any,  and  subject  also  to  the  appellant's 
further  right  to  disprove  the  correctness  of  any  item  in  ap- 
pellee's claim. 

The  main  controversy  between  the  parties  in  this  court 
arises  over  the  proper  construction  of  the  words,  "the  en- 
tire output  of  cement  manufactured  during  the  year  1906 
by  the  party  of  the  first  part  at  his  cement  plant  located  at 
Bellevue,  Michigan,"  it  being  the  contention  of  the  appel- 
lant that  the  output  of  the  plant  was  about  300,000  barrds 
per  year  if  running  at  its  full  capacity,  and  that  the  appel- 
lee was  bound  to  operate  the  plant  to  that  extent  and  fill 
shipping  orders  to  that  amount  or  pay  damages  to  it  for  a 
failure  so  to  do;  while  it  was  the  contention  of  the  appel- 
lee that  he  did  not  bind  himself  by  the  contract  to  operate 
his  plant  for  any  length  of  time  further  than  was  necessary 
to  enable  him  to  make  shipments  of  cement  to  the  amount 
of  65,000  barrels, — in  other  words,  that  he  had  only  agreed 
specifically  to  ship  65,000  barrels  of  cement  and  the  over- 
plus of  the  output  of  his  plant,  if  any,  and  that  if  he  shipped 
65,000  barrels  of  cement  and  what  further  output  of  the 
plant  there  was,  he  had  complied  with  his  contract. 

We  have  considered  all  the  provisions  of  the  contract 
entered  into  between  the  parties,  which  will  be  found  set 
forth  in  full  in  the  opinion  of  the  Appellate  Court,  and  we 
find  no  other  provision  thereof  which  throws  any  light  upon 
the  meaning  of  the  words  heretofore  referred  to.  We  are 
therefore  of  the  opinion  the  controversy  between  the  parties 
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must  be  determined  from  those  words  alone,  from  which 
we  conclude  if  appellee  shipped,  after  shipping  the  65,000 
barrels  of  cement  specifically  agreed  to  be  shipped,  what- 
ever over-plus  of  cement  was  produced  by  the  plant  of  the 
aH)ellee  up  to  October  15,  he  had  complied  with  his  conr 
tract  and  was  not  in  default  upon  his  contract  upon  that 
day,  and  that  the  appellant  could  not  terminate  the  contract 
on  that  day  or  put  the  appellee  in  default,  and  that  as  the 
appellee  had  made  such  shipments  and  the  appellant  did 
not  make  payment  of  the  amount  due  upon  October  15  by 
October  27,  in  accordance  with  the  letter  of  appellee  of 
October  22,  the  appellee  had  the  right  to  terminate  the  con- 
tract between  the  parties  and  recover  in  this  suit  the  entire 
amount  due  for  shipments  of  cement  made  in  August,  Sep- 
tember and  October.  We  therefore  are  of  the  opinion  the 
trial  court  did  not  err  in  giving  to  the  jury  the  following 
instruction  on  behalf  of  appellee: 

"The  court  instructs  the  jury  that  the  refusal  on  the 
part  of  the  defendant  to  make  payment  on  the  15th  day  of 
October,  1906,  in  accordance  with  the  terms  of  the  contract 
entered  into  by  and  between  the  parties,  amounted  to  a 
breach  of  said  contract  on  its  part;  and  you  are  further 
instructed,  as  a  matter  of  law,  that  such  breach  of  the  con- 
tract on  its  part  entitled  the  plaintiff  to  refuse  to  make  any 
further  shipments  of  cement  under  said  contract;  and  the 
court  further  instructs  the  jury  that  the  plaintiff  having 
elected  to  abandon  the  contract  by  reason  of  such  breach 
on  the  part  of  the  defendant  on  and  after  October  27,  1906, 
the  jury  should  consider  the  contract  as  rightfully  termi- 
nated on  and  after  said  last  mentioned  day." 

It  would  seem  clear  that  the  output  of  the  plant  for  the 
year  1906  was  the  cement  manufactured  at  the  plant  dur- 
ing that  year.  The  Century  Dictionary  defines  "output" 
as  "the  quantity  of  material  put  out  or  produced  within  a 
specified  time;"  and  Webster  says  it  is  "the  amount  of 
coal  or  ore  put  out  from  one  or  more  mines,  or  the  quan- 
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tity  of  material  produced  by  or  turned  out  from  one  or 
more  furnaces  or  mills  in  a  given  time."  If  the  appellant 
was  not  satisfied  to  take  the  output  of  the  plant  for  the 
year  1906  but  desired  to  bind  the  appellee  to  furnish  a  cer- 
tain number  of  barrels  of  cement  during  that  time,  it  should 
have  specified  in  the  contract  the  number  of  barrels  of  ce- 
ment that  were  to  be  shipped  by  appellee  upon  its  orders 
during  that  year.  This  it  did  not  do.  It  was  therefore  en- 
titled to  only  the  output  of  the  plant,  whatever  that  might 
be,  over  and  above  the  65,000  barrels  specifically  agreed  to 
be  shipped. 

It  is  urged,  however,  by  the  appellant,  that  it  appears 
from  the  contract  and  extraneous  facts  and  circumstances 
in  evidence  that  the  parties  intended  that  the  plant  should 
be  operated  to  its  full  capacity,  and  that  the  appellant  should 
receive  during  the  year  what  cement  could  reasonably  be  pro- 
duced by  the  plant  when  run  at  its  full  capacity.  The  con- 
tract does  not  so  state,  and  the  court  cannot  import  into  the 
contract  a  provision  which  the  parties  have  omitted  there- 
from. To  do  so  would  be  to  make  a  new  contract  for  the 
parties.  In  Maryland  v.  Baltimore  and  Ohio  Railroad  Co. 
22  Wall.  105,  it  is  said :  "It  would  *  *  *  be  inadmis- 
sible to  deduce  an  implication  of  a  promise,  not  from  the 
contract  itself,  but  from  the  extraneous  fact  that  such  a 
promise  ought  to  have  been  exacted.  Ordinarily  a  refer- 
ence to  what  are  called  surrounding  circumstances  is  al- 
lowed for  the  purpose  of  ascertaining  the  subject  matter 
of  a  contract  or  for  an  explanation  of  the  terms  used, — not 
for  the  purpose  of  adding  a  new  and  distinct  undertaking." 
And  in  Knox  v.  Lee,  12  Wall.  457:  "There  is  a  well  rec- 
ognized distinction  between  the  expectation  of  the  parties 
to  a  contract  and  the  duty  imposed  by  it.  *  *  *  Were 
it  not  so,  the  expectation  of  results  would  be  always  equiv- 
alent to  a  binding  engagement  that  they  should  follow." 
And  in  Aspdin  v.  Austin,  5  Ad.  &  El.  (N.  S.)  671,  the 
court  said:    "Where  parties  have  entered  into  written  en- 
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gagetnentSy  with  express  stipulations,  it  is  manifestly  not 
desirable  to  extend  them  by  implication.  The  presumption 
is,  that  having  expressed  some  they  haVe  expressed  all  the 
conditions  by  which  they  intend  to  be  bound  under  the  in- 
strument. It  is  possible  that  each  party  to  the  present  in- 
strument may  have  contracted  on  the  supposition  that  the 
business  would,  in  fact,  be  carried  on  and  the  service  in  fact 
continued  during  the  three  years,  and  yet  neither  party 
might  have  been  willing  to  bind  themselves  to  that  effect; 
and  it  is  one  thing  for  the  court  to  effectuate  the  intention 
of  the  parties  to  the  extent  to  which  they  may  have,  even 
imperfectly,  expressed  themselves,  and  another  to  add  to 
the  instrument  all  such  covenants  aS  upon  full  consideration 
the  court  may  deem  fitting  for  completing  the  intention  of 
the  parties,  but  which  they,  either  purposely  or  unintention- 
ally, have  omitted.  The  former  is  but  the  application  of  a 
rule  of  construction  to  that  which  is  written ;  the  latter  adds 
to  the  obligation  by  which  the  parties  have  bound  them- 
selves, and  is,  of  course,  quite  unauthorized,  as  wfell  as  lia- 
ble to  great  practical  injustice  in  the  application." 

It  is  also  claimed  by  the  appellant  that  the  trial  court 
erred  in  giving  to  the  jury  the  following  instruction : 

"The  court  instructs  the  jury  that  under  the  law  of  this 
State  it  is  incumbent  upon  the  party  claiming  damages  by 
reason  of  a  breach  of  warranty  to  prove  such  warranty,  its 
breach,  and  that  damages  have  resulted  by  reason  of  such 
breach  of  warranty;  and  in  this  case  it  is  incumbent  upon 
the  defendant,  before  it  is  entitled  to  recover  any  damages 
by  reason  of  its  alleged  breach  of  warranty  in  the  failure  of 
the  plaintiff  to  ship  cement  of  the  quality  guaranteed,  that 
the  defendant  prove,  by  a  preponderance  of  the  evidence, 
that  plaintiff  warranted  the  cement  in  question,  as  claimed 
by  the  defendant,  that  the  plaintiff  has  committed  a  breach 
thereof  by  delivering  to  the  defendant,  or  on  its  order,  ce- 
ment of  a  quality  inferior  to  that  warranted,  and  that  dam- 
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ages  have  resulted  to  the  defendant  by  reason  of  the  inferior 
quality,  as  claimed/' 

We  think  the  feregoing  instruction  correctly  stated  the 
law  as  to  where  rested  the  burden  of  proof.  If  appellee 
delivered  cement  to  the  appellant  or  shipped  it  upon  its 
order,  and  the  appellant  claimed  that  it  was  not  up  to  the 
standard  of  the  specifications  of  the  American  Society  of 
Engineers  and  the  board  of  local  improvements  of  the  city 
of  Chicago,  the  burden  rested  upon  it  to  show  that  fact. 
In  Morris  v.  Wibaux,  159  111.  627,  it  was  held  that  the 
burden  of  proof  rested  upon  the  purchaser  of  personal  prc^ 
erty  to  show  that  the  quality  of  the  property  delivered  was 
not  up  to  the  standard  of  the  warranty.  The  court,  on 
page  641,  says :  "Where  the  appellee  delivers  the  identical 
thing  sold  and  has  performed  his  contract  in  that  behalf,  if 
the  appellant  alleges  that  it  fails  to  possess  the  attributes  it 
was  warranted  to  possess  he  may  so  plead,  and  on  that  is- 
sue the  burden  would  rest  on  him,  the  appellant."  (See, 
also,  Maltman  v.  Williamson,  69  111.  423.)  The  instruction 
was  inaccurate  in  so  far  as  it  informed  the  jury  that  it  was 
incumbent  upon  the  appellant  to  prove  the  warranty,  as  the 
warranty  arose  upon  a  contract  in  writing,  and  the  con- 
struction of  the  contract  was  for  the  court,  and  not  for  the 
jury.  The  jury,  however,  were  not  misled  on  that  proposi- 
tion, as  the  court,  upon  behalf  of  the  appellant,  instructed 
the  jury  that  the  legal  effect  of  the  contract  introduced  in 
evidence  was  a  question  of  law  for  thfe  determination  of  the 
court  and  not  a  question  of  fact  for  the  determination  of 
the  jury.  It  was  not  denied  that  the  appellee  had  warranted 
the  cement  to  be  of  a  quality  which  would  pass  the  specifi- 
cations of  the  American  Society  of  Civil  Engineers  and  of 
the  board  of  local  improvements  of  the  city  of  Chicago. 

The  fifth  instruction  given  on  behalf  of  the  appellee  in- 
formed the  jury  if  the  cement  delivered  was  of  the  quality 
specified  by  the  contract  when  delivered  at  Bellevue,  then 
the  liability  of  the  appellee  regarding  the  quality  of  the  ce- 
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ment  ceased.  We  think  this  was  correct,  as  the  appellee 
was  not  an  insurer  that  the  cement  would  retain  its  quali- 
ties under  all  circumstances. 

The  jury  were  also  instructed  that  if  the  appellee  was 
unable  to  procure  cars  in  which  to  ship  cement,  that  fact 
would  relieve  him  from  liability  for  a  failure  to  fill  the 
shipping  orders  sent  him  by  appellant.  The  view  of  the 
trial  court  was  that  the  appellee  was  bound  to  use  all  rea- 
sonable effort  to  operate  his  plant  for  the  entire  year  and 
to  fill  all  shipping  orders  sent  him  by  appellant.  While  we 
think  the  trial  court  was  mistaken  in  its  view  of  the  law 
in  this  r^^d,  still,  if  that  were  the  law  and  the  appellee 
was  required  to  try  his  case  upon  the  theory  that  it  was, 
then  the  appellee  was  only  required  to  make  all  reasonable 
effort  to  make  shipments  of  cement  upon  the  orders  of  ap- 
pellant, and  if  he  was  unable  to  procure  cars  in  which  to 
make  shipments  he  would  be  relieved  from  liability. 

We  think  the  jury  were  properly  instructed  as  to  the 
law  of  this  case. 

The  appellant  has  urged  other  reasons  as  grounds  of  re- 
versal, but  we  are  of  the  opinion  they  are  without  force. 
When  the  appellant  refused  to  make  further  payments  on 
the  contract  on  the  15th  of  October,  the  appellee  had  the 
right  to  terminate  the  contract,  as  he  did,  on  the  27th  of 
October.  On  that  day  the  appellant  had  in  its  hands  up- 
wards of  $50,000  worth  of  cement  which  had  been  deliv- 
ered to  it  by  the  appellee  and  for  which  it  had  not  paid, 
and  the  appellee  was  not  required  to  go  on  after  that  date 
delivering  cement  to  the  appellant  under  the  contract  with- 
out receiving  payment  therefor.  Harber  Bros.  Co.  v.  Mof- 
fat  Cycle  Co.  151  111.  84. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

«87  — 31 
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WiujAM  Skakisi.,  Appellee,  vs.  The  Cycle  Trade  Pub- 
lishing Company  et  al.  Appellants. 

Opinion  Med  December  1$,  ipo8— Rehearing  denied  Feb.  j,  ipop. 

1.  Judicial  sales — public  policy  requires  that  stability  be  given 
judicial  sales.  Public  policy  and  the  interests  of  debtors  require 
that  stability  shall  be  given  judicial  sales,  and  they  should  not  be 
disturbed  unless  there  has  been  some  mistake,  fraud  or  violation  of 
duty  by  the  officer  making  the  sale  or  by  'the  purchaser. 

2.  Same — when  mere  inadequacy  of  price  is  not  ground  for 
setting  aside  a  sale.  Mere  inadequacy  of  price  will  not  justify  a 
court  of  equity  in  setting  aside  a  judicial  sale  where  there  is  a 
right  of  redemption. 

3.  Same — party  may  bid  on  lots  sin^y  or  en  masse,  as  he  sees 
fit.  Where  several  lots  are  levied  upon  under  an  execution,  a  per- 
son attending  the  sale  is  not  required  to  bid  when  the  lots  are 
offered  singly,  even  though  the  value  of  a  single  lot  is  in  excess 
of  the  amount  of  the  judgment,  and  he  violates  no  duty  which  he 
owes  to  the  judgment  debtor  if  he  withholds  his  bid  until  the  lots 
are  offered  en  masse. 

4.  Same — when  omission  of  word  ^'property"  from  copy  of  re- 
turn of  an  execution  is  not  material,  TH^  omission  of  the  word 
"property,"  or  other  similar  word,  after  the  word  "personal,"  in 
the  copy  of  the  return  of  an  execution  contained  in  the  transcript 
of  the  proceedings  before  a  justice  of  the  peace,  is  not  material,  as 
the  word  "personal,"  used  under  such  circumstances,  could  mean 
nothing  but  goods  and  chattels  out  of  which  the  judgment  could 
be  made  by  the  constable,  as  commanded  in  the  execution. 

5.  Same — when  equity  should  not  set  aside  sale.  A  court  of 
equity  should  not  set  aside  a  deed  based  on  an  execution  sale,  even 
though  the  price  bid  at  the  sale  was  inadequate,  where  the  judg- 
ment was  valid  and  enforceable  and  the  sale  regular  in  all  respects, 
and  where  the  judgment  debtor  paid  no  attention  to  the  sale,  re- 
fused, after  the  sale,  to  settle  for  less  than  the  amount  of  the  judg- 
ment, and  made  no  effort  to  redeem  or  to  pursue  any  of  the  legal 
remedies  open  to  him. 

ViCKERS,  Hand  and  Carter,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Julian  W.  Mack,  Judge,  presiding. 

John  Maynard  Harlan,  for  appellants. 
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Edward  B.  Heai,y,  for  appellee. 

Mr.  Chik^  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

On  March  25,  1902,  William  Skakel,  appellee,  filed  his 
bill  in  equity  in  the  circuit  court  of  Cook  county  against  the 
Cycle  Trade  Publishing  Company  and  James  Artman,  ap- 
pellants, asking  the  court  to  set  aside  a  judgment  recovered 
against  him  in  favor  of  said  cycle  company  before  a  justice 
of  the  peace  of  said  county  on  September  21,  1900,  and  a 
sale  of  real  estate  made  by  the  sheriff  of  said  county  to  Art- 
man  on  May  21,  1901,  in  pursuance  of  the  transcript  filed 
in  the  office  of  the  clerk  of  the  circuit  court  and  an  execu- 
tion issued  thereon.  The  grounds  for  relief  alleged  were, 
that  the  judgment  was  taken  in  violation  of  an  agreement 
between  the  attorneys  of  the  parties,  under  which  the  suit 
had  been  continued  from  time  to  time  from  July  23,  1900, 
until  September  21,  1900,  and  that  he  had  a  good  defense, 
and  the  bill  also  alleged  that  the  property  sold  for  $132.04 
was  worth  $20,000.  After  the  bill  was  filed  and  before  an- 
swering, defendants,  for  the  purpose  of  inducing  a  settle- 
ment and  avoiding  the  expense  of  litigation,  offered  to 
accept  $75,  which  was  a  little  more  than  half  the  amount 
due,  and  settle  the  whole  matter,  but  the  offer  was  rejected. 
The  defendants  then  filed  their  answer  and  the  replication 
was  filed  thereto.  On  March  5,  1906,  Artman  paid  $332.99 
taxes  on  the  property  for  the  year  1905.  On  June  19,  1906, 
the  complainant  filed  a  supplemental  bill,  alleging  that  a 
deed  had  been  made  by  the  sheriff  and  asking  to  have  it  set 
aside.  On  July  i,  1907,  Artman  paid  $332.27  taxes  for  the 
year  1906,  and  on  March  19,  1908,  he  paid  $352.68  taxes 
for  the  year  1907.  The  cause  came  on  for  hearing  and  the 
court  heard  the  evidence,  and  afterward,  on  March  31,  1908, 
gave  the  complainant  leave  to  file  instanter  an  amendment 
of  his  bill  upon  the  terms  of  paying  to  Artman  the  taxes 
paid,  as  aforesaid,  with  interest,  and  $500  attorney's  fees. 
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The  amendment  was  made,  alleging  that  the  transcript  fUed 

with  the  clerk  of  the  circuit  court  contained  this  copy  of 

the  return  on  the  execution  issued  by  the  justice: 

"The  within  named  defendants,  William  Skakel  and  Edmund 
Church,  have  no  personal  in  my  county  whereof  I  can  cause  to  be 
made  the  judgment  and  costs  within  mentioned,  or  any  part  there- 
of, according  to  the  command  of  the  within  writ,  and  I  therefore 
return  the  same,  no  part  satisfied,  this  eleventh  day  of  March,  1901. 

H.  B.  Goodrich,  Constable.'* 

— ^and  further  alleging  that  the  levy  was  grossly  excessive, 
an  abuse  of  the  process  of  the  court  and  a  fraud  upon  the 
rights  of  complainant,  and  that  the  sale  was  made  en  masse. 
The  court  thereupon  on  the  same  day  entered  a  decree  spe- 
cifically finding,  and  reciting  in  detail,  the  requisite  facts  to 
show  that  the  judgment  and  the  sale  were  legal  in  every 
respect;  that  the  sheriff  at  the  sale  first  offered  the  prem- 
ises in  separate  tracts  or  lots,  and  no  bid  having  been  made 
for  any  of  said  tracts  or  lots  separately,  he  then  offered  any 
two  or  more,  less  than  the  whole  number,  together,  and  no 
bid  having  been  made  for  any  two  or  more  of  said  tracts 
or  lots  less  than  the  whole  number,  he  then  offered  the 
premises  together  and  they  were  sold  by  him  for  $132.04. 
The  decree  found  that  the  attorney  of  the  cycle  company 
notified ,  complainant  that  the  levy  had  been  made  and  the 
premises  had  been  advertised  for  sale  and  informed  com- 
plainant of  the  time  fixed  for  the  sale.  The  court  found 
as  a  fact  that  the  five  lots  sold  were  worth  $4000  each  and 
the  whole  premises  worth  $20,000,  and  concluded,  as  a  mat- 
ter of  law,  that  the  levy  upon  the  four  lots  and  bidding  for 
and  purchasing  the  whole  was  a  fraud  upon  the  complain- 
ant. The  court  therefore  decreed  that  Artman  should  con- 
v^  all  his  interest  in  the  premises  to  the  complainant  upon 
re-payment  of  the  amount  of  the  sale,  with  interest  at  six 
per  cent,  and  the  amount  of  the  taxes,  with  interest  at  the 
same  rate,  and  $500  solicitor's  fees.  From  that  decree  this 
appeal  was  prosecuted. 
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The  judgment  was  rendered  by  the  justice  on  Septem- 
ber 21,  1900,  and  at  the  time  of  the  levy  on  the  real  estate 
the  complainant  was  notified  of  the  fact  and  of  the  time 
when  the  sale  would  take  place.  He  had  been  served  with 
process  in  the  suit  and  had  paid  no  attention  to  it  after  his 
recovery  from  the  illness  on  account  of  which  it  had  been 
continued.  If  he  first  learned  of  the  judgment  when  it  was 
too  late  to  appeal  and  he  had  not  been  at  fault,  there  was 
still  time  and  opportunity  to  remove  the  case  to  the  circuit 
court  by  certiorari.  He  paid  no  attention  to  the  notice  of 
the  levy  or  to  the  sale,  but  within  a  year  after  the  sale, 
when  he  had  a  right  to  redeem,  he  filed  his  bill  to  set  aside 
the  judgment  and  sale.  When  the  bill  was  filed  the  cycle 
company  offered  to  accept  $75  in  full  of  the  claim,  but  the 
complainant  rejected  the  offer.  He  still  had  several  months 
to  exercise  his  legal  right  to  redeem  the  property,  but  he 
made  no  redemption,  and  on  September  30,  1902,  the  sher- 
iff made  a  deed  to  Artman.  On  the  day  the  decree  was 
rendered,  and  after  the  cause  was  heard,  the  complainant 
for  the  first  time,  by  his  amendment,  charged  the  defendants 
with  fraud,  and  alleged  that  the  sale  was  made  en  masse 
and  that  the  word  "property"  was  omitted  in  the  copy  of 
the  constable's  return  included  in  the  transcript.  The  com- 
plainant failed  and  neglected  to  piu*sue  any  of  the  legal 
remedies  that  were  open  and  available  to  him,  and  there  is 
no  element  in  the  case  which  commends  him  to  a  court  of 
equity. 

The  only  possible  ground  of  complaint  is  that  valuable 
property  was  sold  for  a  small  price,  and  it  is  settled  beyond 
controversy  that  mere  inadequacy  of  price  will  not  justify 
a  court  of  equity  in  setting  aside  a  judicial  sale  where  there 
is  a  right  of  redemption.  Public  policy  and  the  interest 
of  debtors  require  that  stability  should  be  given  to  judicial 
sales,  and  that  they  should  not  be  disturbed  unless  there  has 
been  some  mistake,  fraud  or  the  violation  of  some  duty  by 
the  officer  making  the  sale  or  the  purchaser.    In  Dazns  v. 


Digitized  by  VjOOQ iC 


486  Skakel  v.  Cycle  Trade  Pub.  CJo.         0X1  DL 

Pickett,  72  111.  483,  this  court  affirmed  a  decree  dismissing 
the  bill  where  a  forty-acre  tract  worth  $300  was  sold  for 
$5 ;  a  quarter  section  worth  $2000  to  $3000  was  sold  for 
$2.50,  and  two  town  lots  worth  $75  each  were  sold  for  $2. 
The  rule  was  there  emphatically  stated  that  mere  inade- 
quacy of  price,  however  great,  is  not  ground  for  setting 
aside  a  judicial  sale.  In  O'Callaghan  v.  O'Callaghan,  91 
111.  228,  a  house  and  lot  worth  $4000  were  sold  for  $10, 
but  it  was  held  that  such  fact,  alone,  was  not  ground  for 
setting  aside  the  sale,  and  that  the  circuit  court  could  not 
do  otherwise  than  it  did  and  dismiss  the  bill.  In  Dobbins 
V.  Wilson,  107  111.  17,  where  prc^rty  was  sold  for  $2700 
and  re-sold  by  the  purchaser  for  $18,000,  and  the  complain- 
ant did  not  choose  to  avail  himself  of  the  privilege  of  re- 
demption, it  was  held  that  equity  would  afford  no  relief. 
There  is  no  case  cited  by  counsel  where  a  sale  has  been  set 
aside  for  mere  inadequacy  of  price,  where  the  owner  could 
have  paid  the  amount  of  the  bid  and  redeemed  his  land. 

The  point  is  made  that  the  transcript  omitted  the  word 
"property"  after  the  word  "personal,"  in  the  return  of  the 
constable.  If  this  rendered  the  sale  void  so  that  the  pur- 
chaser acquired  no  title,  it  appeared  on  the  face  of  the 
transcript  and  would  afford  no  basis  for  relief  in  a  court 
of  equity.  The  court,  in  the  decree,  found  and  recited  as 
a  fact  that  the  execution  was  duly  issued,  and  that  the  con- 
stable "did  duly  return  the  said  execution  into  the  said  jus- 
tice court  with  his  return  duly  endorsed  thereon,  by  which 
it  appeared  that  the  defendants  named  in  said  execution, 
William  Skakel  and  Edmund  Church,  had  no  personal  prop- 
erty in  said  Cook  county  whereof  could  be  made  the  said 
judgment  and  costs  in  said  execution  mentioned,  or  any 
part  thereof,  according  to  the  command  of  said  writ,  and 
that  therefore  said  constable  returned  the  same  no  part  sat- 
isfied the  nth  day  of  March,  A.  D.  1901."  No  cross-errors 
have  been  assigned  on  that  finding  of  fact.  It  appears,  then, 
that  there  was  a  mere  omission  of  a  word  in  the  copy  filed 
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in  the  clerk's  office,  but  the  copy  could  mean  nothing  except 
that  no  personal  property  was  found.  The  execution  com- 
manded that  of  the  goods  and  chattels  of  the  defendants 
the  constable  should  make  the  amount  of  the  judgment,  and 
the  statute  made  it  the  duty  of  the  constable  to  proceed  with 
the  collection  of  the  execution  by  levy  on  personal  property, 
and  when  it  should  appear  by  the  return  of  the  execution 
that  the  defendants  had  not  personal  property  sufficient  to 
satisfy  the  judgment  and  costs,  a  transcript  might  be  filed 
in  the  office  of  the  clerk  of  the  circuit  court.  The  word 
"personal"  applied  to  anything  out  of  which  the  judgment 
and  costs  could  be  made  by  the  constable,— could  mean 
nothing  but  personal  property  of  the  defendants.  Artman 
had  a  right  to  bid  as  he  saw  fit  and  violated  no  duty  which 
he  owed  to  the  complainant  in  so  doing.  The  judgment  of 
the  justice  of  the  peace  was  a  valid  and  enforceable  claim 
against  the  complainant  and  the  sale  was  regular  in  all  re- 
spects. The  complainant  did  not  choose  to  avail  himself  of 
the  right  of  redemption  which  was  open  to  him,  but  chose 
to  stand  by  while  Artman  paid  the  taxes  on  the  property, 
and  refused  even  to  settle  the  claim  for  a  part  of  the  amount 
for  which  the  land  was  scAd.  Under  these  circumstances  a 
court  of  equity  ought  not  to  give  him  any  relief. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded  to  that  court,  with  directions  to  dismiss  the  bill. 
Reversed  and  remanded,  with  directions. 

Mr.  Justice  Vickers,  dissenting: 

I  do  not  concur  in  the  opinion  of  the  majority  of  the 
court  in  this  case,  and  will  briefly  state  the  reasons  why  I 
do  not  consider  the  reasoning  sound,  or  the  conclusion  just 
and  equitable,  reached  in  the  majority  opinion. 

The  fundamental  error  in  the  majority  opinion  arises 
from  the  assumption  that  "the  only  possible  ground  of  com- 
plaint is  that  valuable  property  was  sold  for  a  small  price." 
If  this  conclusion  was  warranted  by  the  facts  in  the  record 
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then  the  conclusion  drawn  in  the  majority  opinion,  that 
mere  inadequacy  of  price  is  not  a  sufficient  ground  for  set- 
ting aside  a  judicial  sale,  could  not  be  the  subject  of  serious 
controversy.  That  this  assumption  is  a  misapprehension  is 
shown  by  the  fact  that  the  majority  opinion  proceeds  to 
point  out  and  discuss  an  objection  that  was  made  to  the 
transcript,  in  respect  to  the  omission  of  the  word  "property" 
after  the  word  "personal,"  in  the  return  of  the  constable. 
In  my  opinion  the  disposition  made  of  this  objection  to  the 
transcript,  in  the  majority  opinion,  wherein  it  is  said,  "if 
this  rendered  the  sale  void,  so  that  the  purchaser  acquired 
no  title,  it  appeared  on  the  face  of  the  transcript  and  would 
afford  no  basis  for  relief  in  a  court  of  equity,"  aimounces  a 
doctrine  that  has  no  application  to  bills,  such  as  this  was,  to 
redeem  one's  real  estate  from  an  irregular  sale.  I  have 
always  understood  the  law  to  be  that  one  whose  property 
had  been  sold  for  the  payment  of  a  just  debt  might  for  suf- 
ficient reason  file  a  bill  in  equity  for  the  purpose  of  remov- 
ing the  cloud  upon  his  title,  even  though  the  judgment 
might  be  void  and  unenforcible  at  law. 

I  do  not,  however,  regard  the  judgment  under  which 
the  real  estate  in  this  case  was  sold  as  void.  It  is  not  nec- 
essary, in  order  to  give  appellee  a  standing,  in  equity,  to 
redeem,  that  he  should  show  that  the  judgment  under  which 
the  sale  was  made  was  void.  If  there  were  irregularities  in 
the  procedure  not  affecting  the  jurisdiction  of  the  court, 
such  facts,  connected  with  gross  inadequacy  of  price,  will 
warrant  a  court  of  equity  in  setting  aside  the  sale  upon  such 
equitable  terms  as  good  conscience  and  fair  dealing  require. 
Upon  referring  to  the  appellants'  abstract  of  the  record 
(pages  80  to  83,  inclusive,)  I  find  what  purports  to  be 
an  abstract  of  the  transcript  filed  in  the  circuit  court,  upon 
which  the  execution  was  issued.  This  abstract  fails  to 
show  that  the  summonses  issued  by  the  justice,  and  the  re- 
turns thereon,  were  copied  in  the  transcript.  Section  136 
of  chapter  79  of  the  Revised  Statutes  of  1905  provides  as 
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follows :  "Every  transcript  desired  to  be  used  for  the  pur- 
poses aforesaid,  shall  be  certified  by  the  justice  of  the  peace 
making  the  same,  to  be  truly  copied  from  the  files  and 
books  of  his  office,  and  shall  contain  a  copy  of  the  original 
and  each  subsequent  summons  or  process  issued  by  the  jus- 
tice of  the  peace,  the  return  of  the  officer  or  officers  there- 
on, the  judgment  and  the  execution  or  executions  issued 
thereon,  with  the  return  of  the  officer  upon  the  same,  and 
a  copy  of  his  docket  in  the  case."  This  statute  is  manda- 
tory, and  a  transcript  which  fails  to  contain  copies  of  all 
processes  issued  by  the  justice  of  the  peace  is  insufficient. 
(Hobson  V.  McCambridge,  130  111.  367;  Wooters  v.  Jo- 
seph,  137  id.  113;  Merrick  v.  Carter,  205  id.  73.)  Thus 
we  see  that  the  statute  requiring  the  copies  of  the  sum- 
monses and  other  processes  to  be  in  the  transcript  was  dis' 
regarded.    This  was  a  serious  irregularity. 

The  abstract  which  appellants  have  filed,  and  which  I 
must  assume  states  the  facts  as  favorable  to  appellants  as 
the  record  will  warrant,  shows  that  the  transcript  was  not 
certified  to  by  the  justice  of  the  peace  who  rendered  the 
judgment.  The  law  requires  that  the  transcript  shall  be 
certified  by  the  justice  of  the  peace.  This  is  another  irreg- 
ularity not  noticed  in  the  majority  opinion. 

In  order  to  warrant  the  sale  of  real  estate  upon  an  exe- 
cution issued  upon  a  transcript  from  a  justice  of  the  peace, 
it  must  appear  that  there  has  been  a  return  of  the  execution 
showing  that  the  judgment  debtor  has  no  personal  prop- 
erty out  of  which  the  debt  can  be  collected.  The  return  in 
this  case  of  the  only  execution  shown  in  the  transcript  was 
that  the  defendants,  "William  Skakel  and  Edmund  Church, 
have  no  personal  in  my  county  whereof  I  can  cause  to  be 
made  the  judgment  and  costs  within  mentioned,  or  any  part 
thereof,  according  to  the  command  of  the  within  writ,  and 
I  therefore  return  the  same  no  part  satisfied."  This  return 
does  not  appear  to  have  been  signed  by  anyone,  and  the  ab- 
stract does  not  show  whether  it  was  made  by  a  constable  or 
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written  by  some  unauthorized  person.  I  think  that  the 
signature  of  a  constable  to  the  return  is  important  and  that 
a  failure  to  sign  it  is  a  ver^  grave  irregularity.  No  one 
could  be  sued  for  making  a  false  return  such  as  the  above, 
without  resorting  to  evidence  to  show  who,  in  fact,  made 
the  return. 

In  the  next  place,  this  return  might  be  literally  true  and 
yet  the  defendants  have  $100,000  of  personal  property  li- 
able to  execution.  The  return  does  not  show  that  the  de- 
fendants have  no  personal  property,  but  simply  says  the 
defendants  have  no  "personal  in  my  county  whereof  I  can 
cause  to  be  made  the  judgment  and  costs."  Of  course,  a 
court  of  equity,  in  order  to  accomplish  justice,  might  read 
into  this  return  the  word  "property"  after  the  word  "per- 
sonal," but  it  seems  to  me  that  it  is  a  perversion  of  equitable 
principles  to  supply  a  defective  return  in  order  to  uphold  a 
sale  of  $20,000  worth  of  real  estate  for  $132.04.  I  may 
guess  or  surmise  that  there  was  an  omission  of  the  word 
"property"  after  the  word  "personal"  in  the  return,  but  the 
word  "property"  is  not  the  only  word  that  might  be  read 
into  this  return  and  make  complete  sense.  I  might  insert 
the  word  "chattels,"  "effects,"  "estate,"  "goods,"  "earn- 
ings," etc.,  any  one  of  which  would  make  the  sense  -com- 
plete but  would  not  make  the  return  legal.  This  return, 
I  think,  is  not  in  compliance  with  the  statute. 

With  these  defects  and  irregularities  in  the  record  I 
think  it  is  a  serious  misapprehension  to  assume  that  this 
sale  must  be  set  aside  for  inadequacy,  alone.  In  the  case 
of  Hobson  V.  McCambridge,  supra,  the  suit  was  docketed, 
"T.  Battles,  for  the  use  of  Dr.  W.  H.  Hobson,"  but  the 
judgment  was  in  favor  of  W.  H.  Hobson.  The  transcript 
filed  with  the  circuit  clerk  showed  an  execution  issued  by 
the  justice  in  favor  of  "T.  Battles,  for  the  use  of  Dr.  W.  H. 
Hobson."  There  was  there  no  other  irregularity.  It  was 
perfectly  clear  that  W.  H.  Hobson  was  the  beneficial  plain- 
tiff and  the  judgment  was  in  his  favor,  yet  this  court  in 
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that  case  held  that  the  slight  variance  between  the  execu- 
tion and  the  judgment,  in  connection  with  the  fact  that 
$2000  worth  of  real  estate  had  been  sold  to  satisfy  a  judg- 
ment of  $56.60,  was  such  an  irregularity  as  to  warrant  a 
court  of  equity  in  depriving  the  purchaser  of  the  advantage 
of  a  title  acquired  through  such  sale.  In  the  course  of  the 
opinion  in  that  case,  on  page  378,  this  court  said :  "While 
inadequacy,  alone,  may  not,  upon  the  grounds  of  public 
policy,  be  sufficient,  of  itself,  to  set  aside  a  sale  on  execu- 
tion, or  a  judicial  sale,  yet  where  there  are  circumstances 
of  irregularity  or  of  fraud,  or  that  show  that  unfair  ad- 
vantage was  sought  by  the  purchaser  or  the  person  bene- 
fited by  the  sale,  the  inadequacy  of  price  may  be  always 
taken  into  consideration  and  may  become  conclusive  evi- 
dence of  fraud. — Freeman  on  Executions,  sec.  309;  Mor- 
ris v.  Robey,  73  111.  462 ;  Davis,  Cory  &  Co.  v.  Chicago 
Dock  Co.  129  id.  180." 

In  Wooters  v.  Joseph,  supra,  the  transcript  filed  in  the 
circuit  court  was  complete  in  all  respects  except  that  the 
copy  of  the  execution  issued  on  the  judgment  failed  to 
show  that  it  was  signed  by  the  justice.  This  was  held  to 
be  a  fatal  defect. 

In  Merrick  v.  Carter,  supra,  the  transcript  showed  the 
following  return  upon  an  execution  issued  by  the  justice: 
"Demand  made  August  7,  1894.  Return  execution  no  part 
satisfied,  August,  1904."  This  return  was  held  sufficient, 
in  connection  with  the  sale  of  $3500  worth  of  real  estate 
for  $100,  to  justify  setting  the  sale  aside.  On  page  76  in 
that  case  this  court  said :  "The  method  of  enforcing  the 
judgment  of  a  justice  against  real  estate  is  purely  statutory, 
and  such  statutory  proceeding  must  be  strictly  pursued  or 
no  title  will  be  obtained  by  virtue  of  a  sale  thereunder. — 
Illinois  Central  Railroad  Co.  v.  Weaver,  54  111.  319;  Web- 
ster V.  Steele,  75  id.  544." 

As  already  suggested,  in  the  case  at  bar  four  lots  be- 
longing to  appellee,  worth  in  the  aggregate  $20,000,  were 
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sold  in  mass  for  $132.  In  view  of  the  serious  irregulari- 
ties pointed  out  I  think  that  a  court  of  equity  ought  not 
to  hesitate  to  set  aside  this  sale  upon  equitable  terms.  This 
the  court  below  did,  requiring  appellee  to  pay,  in  addition 
to  the  judgment,  costs,  interest  and  taxes,  an  attorney  fee 
of  $500.  While  appellee's  conduct  in  connection  with  this 
transaction  does  not  commend  him  to  the  favorable  con- 
sideration of  the  court,  still  I  think  that  the  terms  im- 
posed by  the  court  below  was  ample  punishment  without 
depriving  him  of  $20,000  worth  of  real  estate.  I  think  the 
judgment  below  should  be  aflSrmed. 

Hand  and  Carter,  JJ.  :    We  concur  in  the  dissenting 
opinion  of  Mr.  Justice  Vickers. 


The  Parkhurst-Davis  Mercantile  Company,  Appellee, 
vs.  The  Merchant  Underwriters  at  the  Indemnity 
Exchange  et  al.  Appellants. 

Opinion  filed  December  15,  ipo8 — Rehearing  denied  Feb.  4,  i^. 

1.  Equity — when  equity  may  take  jurisdiction  though  action 
at  law  could  be  brought.  A  court  of  equity  may  take  jurisdiction 
of  a  suit  against  an  underwriters'  association,  its  manager  and 
certain  members,  to  enforce  payment  of  insurance  policies,  and 
may  grant  relief  even  though  an  action  at  law  could  be  brought, 
since  the  remedy  in  equity  is  more  adequate  and  better  adapted  to 
secure  performance  of  any  personal  act  which  may  be  required  of 
the  manager  or  committee  of  the  underwriters.  (Warfield-Pratt- 
Howell  Co.  V.  Williamson,  233  111.  487,  followed.) 

2.  Insurance — when  policies  are  not  void  for  fraud.  Renewal 
policies  sent  by  the  insurer  to  the  insured  without  any  application 
or  representation  by  the  insured  and  upon  the  same  terms  as  the 
original  policy,  which  was  based  upon  a  special  contract  as  to  the 
rate  and  not  upon  any  system  of  discount  from  the  prevailing  board 
rate,  are  not  void  for  failure  of  the  insured  to  give  information  as 
to  insurance  rates,  asked  for  in  the  letters  enclosing  the  renewal 
policies,  since  if  an  insurer  deems  such  information  material  it 
should  insist  upon  an  answer  or  cancel  the  policies. 
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3.  SAutr— policy  construed  as  to  meaning  of  term  "concurrent 
insurance"  Under  the  rule  that  where  a  provision  of  an  insur- 
ance policy  is  ambiguous  and  susceptible  of  more  than  one  con- 
struction that  construction  will  be  adopted  which  is  most  favorable 
to  the  insured,  a  provision  of  a  fire  policy  reading,  "$i5o/xx>  total 
concurrent  insurance  permitted,"  will  be  construed  as  permitting 
other  insurance,  concurring  with  that  of  the  policy  in  question,  to 
the  amount  of  $150,000. 

4.  Same — when  compromise  of  suit  against  water  company  is 
no  defense  to  suit  on  policy.  In  order  that  a  compromise  of  a  suit 
against  a  water  company  shall  operate  to  discharge  a  fire  insur- 
ance company  from  liability  upon  the  ground  that  subrogation  was 
thereby  prevented,  the  insurer  must  prove  that  a  liability  on  the 
part  of  the  water  company  existed;  but  if  the  insured  acted  in 
good  faith  and  the  compromise  was  made  for  the  benefit  of  all  the 
insurance  companies  interested,  by  attorneys  acting  for  them,  the 
compromise  presents  no  defense  to  a  suit  on  the  policy,  even  if 
the  water  company  was  liable. 

Appeai.  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge, 
presiding. 

Barger  &  Hicks,  for  appellants. 

Frederick  A.  Brown,  Wiluam  F.  Schoch,  Lee 
Monroe,  and  George  A.  Kune,  for  appellee. 

Mr.  ChiE]?  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  Merchant  Underwriters  at  the  Indemnity  Ex- 
change, an  association  engaged  in  insuring  its  subscribers 
or  members  against  loss  or  damage  by  fire  or  lightning  and 
doing  business  in  the  city  of  Chicago,  issued  two  policies  of 
insurance  to  the  Parkhurst-Davis  Mercantile  Company,  a 
corporation  of  the  State  of  Kansas,  on  its  wholesale  gro- 
cery stock  in  the  city  of  Topeka, — one  for  $10,000  and,  the 
other  for  $20,000.  On  february  13,  1904,  while  the  poli- 
cies were  in  force,  the  property  insured  was  burned,  and 
the  Underwriters  having  refused  to  pay  the  amount  of  the 
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policies,  the  mercantile  company  filed  its  bill  in  equity  in 
the  superior  court  of  Cook  county  against  the  Underwriters 
and  the  manager  and  a  number  of  members  to  enforce  pay- 
ment. The  nature  of  the  business  carried  on  by  the  Un- 
derwriters and  the  agreement  executed  by  subscribers  were 
explained  at  length  in  the  case  of  WarHeld-Pratt-Howell  Co. 
V.  Williamson,  233  111.  487,  and  need  not  be  repeated  here. 
The  defenses  interposed  by  answer  to  the  bill  were,  first, 
that  the  rate  of  premium  to  be  paid  was  to  be  fifteen  per 
cent  less  than  the  rate  at  which  the  complainant's  other  in- 
surance was  written,  and  the  complainant  falsely  represented 
that  it  was  obtaining  its  other  insurance  at  a  much  less  rate 
than  it  was,  in  fact,  paying,  and  thereby  induced  the  man- 
agers of  the  Underwriters  to  issue  the  policies  at  a  less 
premium  rate  than  otlierwise  would  have  been  charged; 
second,  that  the  policies  were  to  be  void  if  the  insured  had 
other  insurance  on  the  property  exceeding  $150,000,  includ- 
ing these  policies,  and  at  the  time  the  fire  occurred  there 
was  insurance  on  the  property  amounting  to  $160,000; 
third,  that  the  complainant,  by  releasing  the  receiver  of  a 
water  company  from  liability  for  the  loss,  released  and  dis- 
charged the  Underwriters.  Another  defense  not  set  up  by 
the  answer  is  that  the  complainant  had  a  complete  and  ade- 
quate remedy  at  law,  and  for  such  reason  could  not  main- 
tain the  suit.  Upon  a  hearing  the  court  found  the  equities 
for  the  complainant  and  entered  a  decree  in  its  favor  for 
$32,512.50,  together  with  costs,  and  ordered  the  committee 
of  the  Underwriters  to  pay  the  same  out  of  funds  on  hand. 
The  defendants  sued  out  a  writ  of  error  from  the  Appellate 
Court  for  the  First  District,  and  that  court  affirmed  the  de- 
cree. From  the  judgment  of  the  Appellate  Court  this  ap- 
peal was  prosecuted. 

The  defendants  demurred  to  the  bill,  alleging  as  one 
ground  of  their  demurrers  that  the  complainant  had  an  ade- 
quate remedy  at  law,  but  when  the  demurrers  were  over- 
ruled they  did  not  stand  by  them.    They  answered  on  the 
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merits,  without  setting  up  the  claim  that  the  complainant 
had  an  adequate  remedy  at  law.  But  if  the  question 
whether  a  court  of  equity  could  grant  the  relief  sought  by 
the  bill  is  proper  to  be  considered,  it  is  answered  by  the  de- 
cision in  WarHeld-Pratt-Howell  Co.  y.  Williamson,  supra. 
It  was  there  held  that  although  an  action  at  law  could  be 
brought,  a  court  of  equity  would  take  jurisdiction  on  the 
same  facts  and  grant  relief  because  of  the  special  circum- 
stances of  the  situation  and  because  the  remedy  in  equity  is 
more  adequate,  the  procedure  in  courts  of  equity  being  pe- 
culiarly adapted  to  enforce  the  performance  of  any  personal 
act  required  of  the  manager  or  committee  in  order  to  ob- 
tain satisfaction  of  the  decree. 

The  first  defense  on  the  merits  alleged  in  the  answer 
and  now  insisted  upon  is,  that  the  policies  were  void  be- 
cause of  the  fraudulent  practices  of  the  complainant  in  con- 
cealing from  the  manager  of  the  Underwriters  the  rates 
paid  by  it  to  other  insurers  on  the  same  risk.  Probably  the 
usual  method  of  insurance  by  the  Underwriters  was  to  fix  a 
premium  rate  fifteen  per  cent  less  than  other  insurance  com- 
panies. But  that  was  not  the  contract  with  the  complain- 
ant. There  is  nothing  of  that  kind  in  either  policy,  nor 
anything  from  which  it  could  be  inferred  that  the  rate  was 
fixed  with  reference  to  the  rate  paid  for  other  insurance. 
It  is  stated  below  the  signature  that  when  a  request  for  in- 
surance is  made  the  subscriber  should  inform  the  manager 
what  the  insurance  companies'  rates  are,  and  where  the  in- 
surance companies'  rates  vary,  the  highest  prevailing  rate 
is  to  be  given.  Endorsed  on  the  back  of  each  policy  is  an 
amount  purporting  to  be  a  premium,  with  a  deduction  which 
in  fact  appears  to  be  fifteen  per*  cent,  but  there  is  nothing 
in  the  nature  of  a  contract  on  the  subject.  The  insurance 
was  renewed  at  different  times,  and  the  agent  of  the  "Under- 
writers who  called  on  the  president  of  complainant  and  se- 
cured the  first  insurance,  offered  to  write  the  business  on 
the  basis  of  the  board  rate,  with  fifteen  per  cent  off.     He 
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was  told  that  the  board  rate  was  eighty-five  cents,  and  he 
could  not  write  the  insurance  on  the  terms  which  he  pro- 
posed.   He  then  offered  to  make  a  flat  rate  of  seventy-five 
cents  less  fifteen  per  cent,  and  that  offer  was  accepted,  and 
the  first  policy  was  issued  in  October,  1901,  for  $20,000. 
In  June,  1902,  another  policy  for  $10,000  was  issued  on  the 
same  risk  and  at  the  same  rate,  not  based  on  the  cost  of 
other  insurance  at  all.    No  request  was  ever  made  for  any 
renewal  of  the  policies,  but  new  policies  were  sent  to  the 
complainant  from  time  to  time,  about  two  weeks  before  the 
expiration  of  the  existing  policy.    One  of  these  policies  was 
sent  to  the  complainant  on  October  13,  1902,  renewing  the 
insurance  for  one  year.    On  May  29,  1903,  another  policy 
was  sent  renewing  the  one  for  $10,000,  which  would  ex- 
pire June  15,  1903.    On  October  13,  1903,  another  policy 
in  renewal  of  the  one  for  $20,000  was  sent  to  the  com- 
.  plainant.     The  policies  of  May  29,  1903,  and  October  13, 
1903,  were  the  policies  in  force  at  the  time  of  the  fire,  and 
they  were  sent  to  the  complainant  by  the  Underwriters  with- 
out any  application  or  representation  and  on  the  same  terms 
as  the  previous  policies.    There  was  a  postscript  to  each  of 
the  letters  enclosing  renewal  policies  relating  to  or  calling 
for  information  as  to  the  insurance  companies'  rates,  but 
there  was  no  answer  to  either  of  them,  and  the  Underwrit- 
ers neither  canceled  the  policies  nor  demanded  the  infor- 
mation.   The  agent  who  first  took  the  insurance  could  have 
easily  ascertained  the  board  rate  or  the  rates  of  other  in- 
surance companies,  and  the  Underwriters  could  have  learned 
at  any  time  what  they  were.    As  the  insurance  of  the  cwn- 
plainant  was  not  based  on  the  alleged  system  or  practice  but 
upon  a  special  contract,  and  the  subsequent  policies  were 
mere  renewals  of  the  first,  they  were  not  void  because  of 
a  failure  to  answer  the  questions  or  give  the  information. 
If  the  Underwriters  considered  the  information  material  or 
ground  for  canceling  the  policies,  the  proper  course  would 
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have  been  to  have  insisted  on  an  answer  or  canceled  the 
policies. 

Each  policy  provided  that  it  should  be  void,  unless 
otherwise  provided  by  agreement  endorsed  thereon  or  added 
thereto,  if  the  insured  had  other  insurance  on  the  property, 
and  each  policy  contained  the  following:  "$150,000  total 
concurrent  insurance  permitted."  The  complainant  had  in- 
surance aggr^ating,  with  these  two  policies,  $160,000,  but 
did  not  have  other  insurance  beyond  the  amount  specified 
if  they  were  excluded.  The  controversy  over  the  language 
quoted  is  whether  concurrent  insurance  means  insurance  in- 
cluding the  policies  in  question  or  other  insurance  concur- 
ring with  it.  Concurrent,  as  used  in  the  policies,  means 
running  with,  and  it  would  not  be  a  strained  or  unnatural 
construction  to  say  that  the  parties  meant  $150,000  of  other 
insurance  running  with  these  policies.  There  is  evidence 
tending  to  show  that  the  parties  so  understood  the  mean- 
ing of  the  permission  given*  After  the  loss  occurred  and 
proofs  were  called  for,  the  complainant  furnished  to  the 
Underwriters  a  list  of  the  policies,  amounting  in  all  to 
$160,000,  and  there  was  a  notation  on  the  bottom  of  that 
list  of  the  board  rate  at  $1.05.  On  March  26,  1904,  the 
manager  wrote  the  complainant  that  he  had  received  the 
list  of  companies  and  noted  that  the  board  rate  was  $1.05^ 
making  that  a  ground  of  objection  but  saying  nothing  about 
the  other  insurance  exceeding  the  limit.  No  objection  on 
that  ground  was  made  at  the  time  or  for  a  long  time  after- 
ward, and  the  inference  would  be  that  the  Underwriters  un- 
derstood the  provision  as  to  concurrent  insurance  the  same 
as  the  complainant.  The  most  that  can  be  said  of  the  pro- 
vision is  that  it  was  ambiguous,  and  being  equally  sus- 
ceptible of  more  than  one  construction,  that  one  must  be 
adopted  which  is  most  favorable  to  the  insured.  It  would 
have  been  a  very  easy  matter  to  have  made  the  provision 
perfectly  clear  and  definite,  and  in  view  of  the  rules  of 
construction  we  interpret  the  provision  as  permitting  other 
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insurance  concurring  with  that  of  the  underwriters  to  the 
amount  of  $150,000. 

The  third  ground  of  the  defense  is  that  the  complainant 
released  the  Topeka  Water  Company  and  its  receiver  from 
liability  for  the  loss,  and  thereby  discharged  the  Underwrit- 
ers by  preventing  subrogation.  The  water  company  was  in 
the  hands  of  a  receiver,  and  the  insurance  companies  em- 
ployed attorneys  who  filed  an  intervening  petition  in  the 
name  of  the  complainant  in  the  receivership  proceeding,  al- 
leging that  the  loss  occurred  by  reason  of  the  fault  and 
negligence  of  the  water  company.  An  agreement  was  en- 
tered into  on  April  21,  1904,  between  the  attorneys  acting 
for  the  insurance  companies  and  the  complainant,  by  which 
the  several  insurance  companies  were  to  be  entitled  to  such 
an  amount  as  the  amount  of  insurance  paid  by  them  should 
bear  to  the  whole  amount  of  the  loss,  and  they  should  each 
pay  the  costs  of  the  litigation  on  the  same  basis.  The  at- 
torneys compromised  the  claim,  and  the  proportion  of  the 
moneys  received  to  which  the  Underwriters  would  be  en- 
titled on  payment  of  their  policies  was  reserved  for  that 
association.  The  complainant  acted  in  perfect  good  faith 
and  the  compromise  was  made  by  attorneys  acting  for  all 
the  insurance  companies,  so  that  the  defense  could  not  avail 
if  there  had  been  a  liability  of  the  water  company.  It  was 
necessary  for  the  defendants  to  prove  that  such  a  liability 
existed,  and  this  they  failed  to  do.  The  evidence  showed 
that  whatever  fault  or  neglect  there  may  have  been  on  the 
part  of  the  water  company  in  furnishing  an  insufficient  sup- 
ply of  water  or  insufficient  pressure,  the  property  could  not 
have  been  saved  if  there  had  been  no  such  n^ligence. 

We  conclude  that  the  decree  of  the  superior  court  was 
in  accordance  with  the  equities  of  the  parties  and  that  the 
Appellate  Court  did  not  err  in  affirming  it. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirtned. 
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Sarah  R.  Dai.e,  Defendant  in  Error,  vs.  The  Modern 
Woodmen  of  America,  Plaintiff  in  Error. 

Opinion  filed  December  15,  J po8— Rehearing  denied  Feb.  ^,  igop. 

Appeals  and  errors — writ  of  error  does  not  lie  to  Appellate 
Court  if  sum  in  controversy  does  not  exceed  $1000.  In  the  ab- 
sence of  a  certificate  of  importance  by  the  Appellate  Court  a  writ 
of  error  will  not  lie  from  the  Supreme  Court  to  the  Appellate 
Court  under  section  121  of  the  Practice  act  of  1907,  where  Uie  sum 
or  value  in  controversy  does  not  exceed  $1000,  exclusive  of  costs. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Gallatin  county ;  the  Hon.  Jacob  R.  CrEigh- 
TON,  Judge,  presiding. 

Truman  Piantz,  and  Wii^uam  H.  Hartzei.1*,  for 
plaintiff  in  error. 

W.  R,  McKernon,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment 
of  the  Appellate  Court  for  the  Fourth  District  affirming  a 
judgment  for  $1000,  recovered  against  the  plaintiff  in  er- 
ror in  an  action  of  assumpsit  in  the  circuit  court  of  Galla- 
tin county. 

Section  121  of  the  Practice  act  (Laws  of  1907,  p.  468,) 
provides  that  in  all  cases  where  the  sum  or  value  in  the 
controversy  shall  exceed  $1000,  exclusive  of  costs,  any 
party  to  such  cause  shall  be  permitted  to  remove  the  same 
to  the  Supreme  Court  by  appeal  or  writ  of  error.  We  have 
held  that  under  this  section  neither  an  appeal  nor  a  writ 
of  error  would  lie  to  review  the  judgment  of  the  Appellate 
Court  in  cases  of  this  character  where  said  judgment  did 
not  exceed  $1000.  (Atton  v.  South  Chicago  City  Railroad 
Co.  236  111.  507.)     By  expressly  allowing  a  writ  of  error 
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in  cases  where  the  amount  in  controversy  exceeds  $1000  the 
legislature  has  denied  it  in  all  other  cases.  The  inclusion 
of  cases  where  the  amount  in  controversy  exceeds  $1000 
excludes  all  other  cases,  and  any  other  construction  would 
require  the  rejection  of  the  words  "or  writ  of  error"  from 
the  section  as  meaningless.  In  this  case  there  is  no  certifi- 
cate of  importance.  This  court  has,  therefore,  no  jurisdic- 
tion to  review  the  judgment  of  the  Appellate  Court,  and 
the  writ  of  error  will  be  dismissed.         ^^^  dismissed. 


Harry  L.  Bi^ck,  Defendant  in  Error,  vs.  The  Chicago, 
BuRUNGTON  AND  QuiNCY  Raii^road  COMPANY,  Plain- 
tiff in  Error. 

Opinion  filed  December  15,  jpoS-^Rehearing  denied  Feb.  ^,  ipop. 

1.  Evidence — courts  take  judicial  notice  that  the  United  States 
originally  owned  lands  granted  to  State,  Courts  take  judicial  no- 
tice that  the  United  States  was  the  original  proprietor  of  lands 
granted  to  the  State;  that  section  16  in  each  township  was  so 
granted  for  school  purposes,  and  that  in  fractional  townships  for 
which  no  land  had  been  appropriated  certain  quantities  of  land,  to 
be  selected  by  Secretary  of  the  Treasury,  were  granted  to  the  State. 

2.  Same — official  certificate  of  register  of  land  office  is  com- 
petent to  prove  fact  certified.  Under  the  Evidence  act  the  official 
certificate  of  a  register  or  receiver  of  a  land  office  of  the  United 
States  to  any  fact  or  matter  on  record  in  his  office  is  evidence 
and  competent  to  prove  the  fact  so  certified. 

3.  Same — exemplification  of  records  by  recorder  of  land  office 
is  competent  evidence.  An  exemplification,  certified  by  the  re- 
corder of  the  general  land  office,  of  a  list  of  lands  selected  under 
the  act  of  Congress  on  May  20,  1826,  relating  to  selection  of  school 
lands  in  fractional  townships,  is  competent  evidence  of  the  truth 
of  its  recitals  under  the  general  rules  of  evidence. 

4.  Same — what  proof  shows  that  lands  were  selected  by  Secre- 
tary of  Treasury.  A  certificate  of  the  recorder  of  the  general  land 
office  of  the  United  States  that  a  report  by  the  register  of  the 
land  office,  showing  the  tracts  of  land  selected  by  the  surveyor  of 
school  lands,  is  a  true  and  literal  exemplification  of  the  original 
list  of  lands  approved  by  the  Secretary  of  the  Treasury,  is  proof 
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of  the  fact  that  the  selection  made  by  the  surveyor  was  approved 
by  the  Secretary  of  the  Treasury,  and  amounts  to  proof  of  a  se- 
lection by  the  latter. 

5.  School  lands — lands  selected  in  fractional  townships  for 
school  purposes  were  granted  to  State,  Lands  selected  in  frac- 
tional townships  for  school  purposes,  in  lieu  of  section  16,  were 
not  granted  to  the  township  but  to  the  State,  since  they  were  to 
be  held  on  the  same  tenure  and  upon  the  same  terms  as  section  16, 
the  title  to  which  was  held  by  the  State. 

6.  SmaZ— title  of  State  is  not  mere  dry  or  passive  trust.  The 
State  is  not  a  mere  naked  trustee  of  lands  selected  in  fractional 
townships  for  school  purposes  but  is  a  purchaser  for  valuable  con- 
sideration, with  full  power  to  sell  or  lease  the  school  lands  for 
the  use  of  the  schools,  as  the  legislature  may  provide,  and  the  title 
to  such  lands  remains  in  the  State  until  it  is  granted  by  the  State. 

7.  Ejectment— p/atn/t/f  may  introduce  plats  to  identify  prop- 
erty. A  plaintiff  in  ejectment  seeking  to  recover  a  tract  of  land 
by  a  certain  description  who  shows  a  grant  to  the  State  of  Illinois 
and  a  patent  to  him  from  the  State,  in  which  the  description  cor- 
responds with  the  description  in  ^e  declaration,  may  introduce 
plats  for  the  purpose  of  identifying  the  property,  and  if  defend- 
ant claims  that  there  is  no  such  property  he  must  show  such  fact 

8.  Limitations— j^a/M/^  does  not  run  against  the  State.  As 
distinguished  from  a  minor  municipality  holding  title  to  land  for 
a  purely  local  use,  the  Statute  of  Limitations  does  not  run  against 
the  State  holding  title  to  land  in  its  sovereign  capacity,  and  no  de- 
lay in  resorting  to  the  remedy  while  such  title  is  held  by  the  State 
will  bar  the  right  to  recover  the  land  in  an  action  of  ejectment. 

Writ  o^  Error  to  the  Circuit  Court  of  Cass  county; 
the  Hon.  Harry  Higbee,  Judge,  presiding. 

Sweeney  &  Wai^ker,  (Chester  M.  Dawes,  of  coun- 
sel,) for  plaintiff  in  error. 

Milton  McClure,  for  defendant  in  error. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

Harry  L.  Black,  defendant  in  error,  brought  his  action 
of  ejectment  in  the  circuit  court  of  Cass  county  against  the 
Chicago,  Burlington  and  Quincy  Railroad  Company,  plain- 
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tiff  in  error,  to  recover  possession  of  a  tract  of  land  de- 
scribed in  the  amended  declaration  as  fractional  block  103J4 
of  School  Commissioners'  addition  to  Beardstown,  in  sec- 
tion 14,  township  18,  north,  range  12,  west  of  the  third 
principal  meridian.  An  issue  was  formed  under  the  plea 
of  the  general  issue  and  the  cause  was  tried  by  the  court 
without  a  jury.  The  plaintiff  claimed  title  through  a  grant 
from  the  United  States  to  the  State  of  Illinois  of  the  west 
half  of  said  section  14  for  school  purposes,  in  pursuance  of 
a  selection  by  the  Secretary  of  the  Treasury,  and  by  a  pat- 
ent from  the  State  of  Illinois  to  him  dated  September  17, 
1907,  and  the  defense  was  adverse  possession  of  the  block 
for  twenty-seven  years.  The  court  found  the  issue  for  the 
plaintiff  and  entered  judgment  accordingly  for  the  pos- 
session of  the  premises  and  for  costs.  The  writ  of  error 
in  this  case  was  sued  out  from  this  court  to  bring  the  rec- 
ord here  for  review. 

The  questions  presented  are,  first,  whether  the  plaintiff 
made  out  a  case  entitling  him  to  judgment;  and  second, 
whether  adverse  possession  for  over  twenty  years  was  a 
defense  to  the  action. 

By  act  of  Congress  section  No.  16  in  every  township 
was  granted  to  the  State,  for  the  use  of  the  inhabitants  of 
such  township,  for  school  purposes,  and  in  order  to  make 
provision  for  the  support  of  schools  in  fractional  townships 
for  which  no  land  had  been  appropriated  for  that  purpose, 
the  act  of  Congress  of  May  20,  1826,  reserved  and  appro- 
priated for  each  fractional  township  a  certain  amovmt  of 
land.  By  section  2  of  the  act  the  tracts  so  appropriated 
were  to  be  selected  by  the  Secretary  of  the  Treasury,  to  be 
held  by  the  same  tenure  and  upon  the  same  terms,  for  the 
support  of  schools  in  such  township,  as  section  No.  16  was 
or  might  be  held  in  the  State  where  the  township  was  lo- 
cated. The  plaintiff  offered  in  evidence  an  exemplification 
certified  by  the  recorder  of  the  general  land  office  on  March 
20,  1908,  of  a  list  of  lands  selected  under  that  act,  showing 
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the  selection  of  the  west  half  of  section  14,  township  18, 
north,  range  12,  west,  by  the  State  of  Illinois.  The  list 
consisted  oiE  a  report  by  Thomas  Cox,  register  at  Spring- 
field, Illinois,  of  the  tracts  of  land  selected  by  James  C. 
Stephenson,  surveyor  of  the  school  lands  on  the  Illinois 
river,  including  the  tract  in  question,  and  the  recorder  of 
the  general  land  office  certified  that  it  was  a  true  and  lit- 
eral exemplification  of  the  original  list  of  lands  approved 
by  the  Secretary  of  the  Treasury  on  February  27,  1827. 
The  plaintiff  then  offered  in  evidence  the  record  of  an  orig- 
inal plat  of  School  Commissioners'  addition  to  Beardstown 
under  a  survey  made  February  24,  1832,  in  which  the  frac- 
tional block  now  in  question  had  no  number.  He  then  of- 
fered a  plat  of  said  fractional  block,  acknowledged  by  the 
board  of  school  trustees  of  the  township  on  April  25,  1907, 
by  which  they  caused  the  fractional  block  to  be  surveyed 
and  numbered.  This  proof  was  followed  by  the  introduc- 
tion of  the  patent  dated  September  17,  1907,  from  the 
State  of  Illinois  to  the  plaintiff. 

Courts  take  judicial  notice  that  the  United  States  was 
the  original  proprietor  of  the  lands  granted  to  the  State; 
that  section  16  in  each  township  was  so  granted  for  school 
purposes,  and  that  in  fractional  townships  for  which  no 
land  had  been  appropriated  certain  quantities  of  land  were 
granted  to  the  State,  to  be  selected  by  the  Secretary  of  the 
Treasury.  Smith  v.  Stevens,  82  111.  554;  Chicago  and  Al- 
ton Railroad  Co.  v.  Keegan,  185  id.  70. 

It  is  urged  that  there  is  no  proof  that  the  west  half  of 
section  14  was  selected  by  the  Secretary  of  the  Treasury. 
But  the  certificate  of  the  recorder  of  the  general  land  office 
recites  that  the  list  shows  the  selection  of  that  tract  by  the 
State  of  Illinois,  approved  by  the  Secretary  of  the  Treas- 
ury on  February  27,  1827,  which  is  proof  of  the  fact  that 
the  selection  as  made  by  Stephenson  was  approved  by  the 
Secretary  of  the  Treasury  and  amounted  to  a  selection  by 
him.    The  official  certificate  of  a  register  or  receiver  of  a 
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land  office  of  the  United  States  to  any  fact  or  matter  on 
record  in  his  office  is  evidence  and  competent  to  prove  the 
fact  so  certified  under  the  statute  in  regard  to  evidence  and 
depositions  in  civil  cases,  and  the  official  certificate  of  Cox 
was  evidence  of  the  selection  by  Stephenson,  surveyor  of  the 
school  lands.  The  exemplification  of  the  books  and  records 
of  the  general  land  office  certified  by  the  recorder  was  com- 
petent evidence  of  the  truth  of  its  recitals  under  the  general 
rules  of  evidence.  Seely  v.  Wells,  53  111.  120;  Wilcox  v. 
Jackson,  109  id.  261. 

Counsel  say  that  the  lands  to  be  selected  in  lieu  of  sec- 
tion 16  were  not  granted  to  the  State  but  were  granted  di- 
rectly to  the  township.  We  do  not  so  understand  the  act 
of  Congress,  under  which  the  lands  were  to  be  held  by  the 
same  tenure  and  upon  the  same  terms,  for  the  support  of 
schools,  as  section  No.  16,  the  title  of  which  was  hdd  by 
the  State. 

Another  proposition  advanced  is,  that  the  title  of  the 
State  was  a  mere  dry  or  passive  trust,  which  the  Statute  of 
Uses  would  execute,  and  the  legal  title  was  thereby  placed 
in  the  inhabitants  of  the  township.  The  State  did  not  be- 
come a  mere  naked  trustee  but  was  a  purchaser  for  valuable 
consideration,  with  full  power  to  sell  or  lease  the  school 
lands  for  the  use  of  schools,  as  the  legislature  might  pro- 
vide and  as  might  be  considered  most  beneficial  for  the  pub- 
lic. (Bradley  v.  Case,  3  Scam.  585 ;  Trustees  of  Schools 
V.  Schroll,  120  111.  509.)  The  legal  title  to  the  land  in  con- 
troversy remained  in  the  State  until  the  grant  to  plaintiff. 

It  is  further  contended  that  the  plats  introduced  in  evi- 
dence were  not  valid  or  sufficient  to  confer  title  on  the 
plaintiff  for  want  of  proof  that  the  preliminary  steps  pre- 
scribed for  the  sale  of  school  lands  and  platting  the  same 
were  taken.  If  it  would  have  been  necessary  in  any  case 
to  prove  that  such  steps  were  taken  in  order  to  sustain  a 
plat  made  in  the  year  1832,  it  was  not  necessary  in  this 
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case.  The  plaintiff  was  endeavoring  to  recover  a  tract  of 
land  by  a  certain  description,  and  showed  a  grant  to  the 
State  of  Illinois  and  a  patent  to  him  from  the  State.  It 
was  proper  for  him  to  introduce  the  plats  for  the  purpose 
of  identifying  the  property.  {Allmendinger  v.  McHie,  189 
111.  308.)  The  description  of  the  patent  corresponded  with 
the  description  in  the  declaration,  and  if  defendant  claimed 
there  was  no  such  property  it  should  have  shown  the  fact. 
{Glanz  v.  Ziabek,  233  111.  22.)  The  plaintiff  proved  title 
to  the  land  in  controversy. 

The  defendant  proved  that  it  had  been  in  possession  of 
the  tract  of  land  for  twenty-seven  years  and  had  its  tracks 
on  it,  together  with  a  pump  and  well  and  a  small  building 
ten  by  fifteen  feet.  It  had  no  title  but  had  a  conveyance 
from  another  railroad  company,  which  only  purported  to 
cover  such  lands  as  that  railroad  company  owned.  The 
defendant's  grantor  had  no  title  and  the  only  defense  was 
the  Statute  of  Limitations,  which  does  not  run  against  the 
State  so  long  as  it  holds  title  for  the  use  of  the  public  or  a 
portion  thereof.  (Trustees  of  Commons  v.  McClure,  167 
111.  23.)  The  maxim  of  the  common  law,  nullum  tempus 
occurrit  regi,  extends  to  the  State  in  its  sovereign  capacity 
as  to  all  governmental  matters,  and  no  delay  in  resorting 
to  the  remedy  will  bar  the  right.  The  reason  for  the  maxim 
fails  in  the  case  of  a  minor  municipality  holding  the  title 
of  property  for  purely  local  use,  and  therefore  the  exemp- 
tion does  not  extend  to  it.  (Brown  v.  Trustees  of  Schools, 
224  111.  184.)  The  title  to  the  property  in  controversy  here 
was  in  the  State  in  its  sovereign  capacity  during  the  time 
defendant  claims  the  Statute  of  Limitations  was  running 
against  it,  and  that  defense  was  not  available. 

The  judgment  is  affirmed.  /^^^,^,  ^rmed. 
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Mary  J.  Gouwens,  Appellant,  vs,  R01.UN  A.  Gouwens 
et  al.  Appellees. 

Opinion  Hied  December  J5,  IQ08— -Rehearing  denied  Feb.  4,  ipop- 

1.  Executions — the  plaintiff  in  execution  is  not  bound  to  give 
sheriff  directions  about  executing  it.  Although  the  plaintiff  in  ex- 
ecution has  the  right  to  control  the  writ  and  give  the  sheriff  direc- 
tions about  executing  it,  yet  he  is  not  bound  to  do  so,  and  when  the 
writ  is  received  and  no  instructions  are  given,  it  is  the  du^  of  the 
sheriff  to  proceed  with  due  diligence  to  execute  it 

2.  Same — failure  of  judgment  creditor  to  give  directions  does 
not  render  execution  dormant.  It  is  the  duty  of  a  sheriff  to  re- 
ceive an  execution  tendered  him,  and  a  failure  of  the  judgment 
creditor  to  give  any  directions  about  executing  it  or  where  prop- 
erty of  the  judgment  debtor  may  be  found  does  not  render  the 
writ  dormant  or  ineffective  to  preserve  the  lien  of  the  judgment 

3.  Appeals  and  errors — weight  to  be  given  testimony  of  tvit- 
nesses  is  a  question  for  the  chancellor.  Whether  the  testimony  of 
the  attorney  for  an  execution  plaintiff,  to  the  effect  that  he  gave 
instructions  he  wanted  the  executions  obeyed,  should  be  given 
greater  weight  than  the  testimony  of  the  execution  clerks  in  the 
sheriff's  office,  who  testified  that  the  executions  were  to  be  held, 
is  a  matter  to  be  determined  by  the  chancellor,  and  his  determina- 
tion will  not  be  disturbed  by  a  court  of  review  unless  clearly  con- 
trary to  the  weight  of  the  evidence. 

4.  Equity — when  judgment  creditor  is  not  required  to  refund 
redemption  money  expended  by  grantee  of  a  judgment  debtor,  A 
bill  by  the  grantee  of  a  judgment  debtor  to  set  aside  as  a  cloud 
upon  her  title  a  deed  based  on  an  execution  sale  under  the  judg- 
ment may  be  dismissed  for  want  of  equity  without  requiring  the 
re-payment  to  complainant  of  the  amount  expended  by  her  in  re- 
deeming from  a  foreclosure  proceeding,  where  her  title  was  ac- 
quired subject  to  the  mortgage  and  subject  to  the  lien  of  judgment 

5.  Same — a  judgment  creditor  is  not  required  to  refund  money 
paid  for  taxes.  Equity  does  not  require  a  judgment  creditor  to  re- 
fund money  expended  by  the  judgment  debtor  or  his  grantee  for 
taxes  assessed  against  the  debtor's  land,  which  were  paid  after  the 
judgment  became  a  lien  and  before  the  land  was  seized  under  the 
execution  issued  on  the  judgment 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  C.  M.  Wai^ker,  Judge,  presiding. 
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John  C.  Trainor,  for  appellant: 

A  conveyance  of  land  from  husband  to  wife  in  satis- 
faction of  a  bona  Me  debt  is  not  a  voluntary  conveyance 
and  not  a  fraud  on  the  husband's  other  creditors.  Totn- 
linson  v.  Matthews,  98  111.  182. 

A  debtor,  even  when  insolvent,  may  prefer  one  creditor 
to  another,  even  though  such  preferred  creditor  be  his  wife, 
if  the  obligation  to  her  is  a  bona  fide  indebtedness.  Bank 
v.  Bank,  168  111.  264. 

The  lien  of  a  judgment  on  real  estate  expires  at  the 
end  of  a  year  after  its  rendition  unless  an  execution  is  is- 
sued within  the  year,  and  the  lien  is  not  revived  after  the 
year  until  an  execution  is  issued  and  delivered  to  the  sher- 
iff to  execute.    2  Starr  &  Cur.  Stat.  chap.  77 y  par.  i,  p.  2324. 

An  execution  is  not  "issued,"  within  the  meaning  of 
the  statute,  unless  it  is  delivered  to  the  sheriff  to  execute. 
Pease  v.  Ritchie,  132  111.  638;  Sweetser  v.  Matson,  153  id. 
581 ;  Howe  v.  Cameron,  23  Fed.  Rep.  324. 

A  delivery  of  an  execution  to  the  sheriff  with  instruc- 
tions to  do  nothing  under  it  confers  no  rights  upon  the 
creditor.    Gilmore  v.  Davis,  84  111.  487. 

The  only  legitimate  purpose  of  an  execution  is  tp  col- 
lect the  judgment.  It  cannot  be  used  as  a  mortgage  or 
secret  lien.    Pease  v.  Ritchie,  132  111.  638. 

1.  T.  Green  ACRE,  for  appellees: 

An  execution  delivered  to  and  received  by  the  sheriff 
without  any  instructions  or  directions  is  delivered  to  him  to 
execute,  because  it  becomes  his  duty  to  execute  it  according 
to  its  tenor  and  mandate.  The  writ  is  identical  whether  it 
is  later  used  against  real  or  personal  property.  Kiehn  v. 
Bestor,  30  111.  App.  458;  Koren  v.  Roemheld,  6  id.  275; 
Cold  Storage  Co.  v.  Rose,  60  id.  452 ;  Sweetser  v.  Matson, 
153  111.  568;  Moses  V.  Thomas,  29  N.  J.  L.  124;  Gilmore 
V.  Davis,  84  111.  487. 
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This  court  has  repeatedly  held  that  the  delivery  of  an 
execution  within  a  year  to  the  sheriff  preserved  the  lien  of 
the  execution  until  seven  years  from  the  time  the  judgment 
first  became  a  lien,  without  discussing  or  mentioning  any- 
thing about  instructions  or  directions  pro  or  con  to  the 
sheriff,  and  under  circumstances  which  make  it  appear  that 
delivery  to  the  sheriff  without  relieving  him  from  his  duty 
to  follow  the  writ  was  considered  enough,  especially  where 
the  writ  was  returned  nulla  bona  and  so  appeared  in  the 
records  of  the  court  Riggin  v.  Mulligan,  4  Gilm.  50 ;  Gay 
V.  Gay,  123  111.  221 ;  Gorham  v.  Parson,  119  id,  425 ;  Tur- 
ney  v.  Young,  22  id.  253 ;  Lampsett  v.  Whitney,  i  Scam. 
441 ;  Tenney  v.  Hemenway,  53  111.  97 ;  Breed  v.  Gorham, 
108  id.  81. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Cook  county  dismissing  the  appellant's  bill  in  chancery  for 
want  of  equity. 

The  allegations  of  the  amended  bill  and  supplemental 
bill  necessary  to  an  understanding  of  the  vital  questions  in- 
volved are  as  follows:  The  bill  alleged  that  complainant 
was  the  owner  in  fee  of  seventy  lots  therein  described,  and 
that  she  acquired  title  to  them  by  conveyance  from  her  hus- 
band, John  J.  Gouwens.  The  deed  to  her  for  eleven  of  the 
lots  was  dated  and  recorded  February  28,  1901,  and  to 
fifty-nine  of  them  March  9,  1901 ;  that  on  December  3, 
1898,  a  judgment  for  $235.50  had  been  rendered  in  the  su- 
perior court  of  Cook  county  against  the  complainant's  hus- 
band in  favor  of  Anton  Steinbach,  which  will  be  hereafter 
called  the  Steinbach  judgment,  and  that  on  November  29, 
1898,  a  judgment  for  $693.16  had  been  rendered  against 
said  John  J.  Gouwens  in  the  superior  court  of  Cook  county 
in  favor  of  RoUin  A.  Gouwens,  which  will  be  hereafter  re- 
ferred to  as  the  Gouwens  judgment,  both  of  which  judg- 
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ments  were  subsequently  assigned  to  Peter  VanDrunen,  one 
of  the  defendants  to  the  bill.  The  bill  alleged  that  execu- 
tions were  issued  on  each  of  said  judgments  the  day  they 
were  rendered,  but  that  the  execution  issued  on  the  Stein- 
bach  judgment  was  delivered  to  the  sheriff  of  Cook  county 
with  directions  to  make  no  levy  but  to  hold  the  writ  until 
the  return  day,  and  that  it  was  afterwards,  on  March  3, 
1899,  returned  not  satisfied;  that  the  execution  issued  on 
the  Gouwens  judgment  was  not  delivered  until  the  i6th  day 
of  June,  1899,  when  it  was  delivered  to  the  sheriff  for  the 
sole  purpose  of  having  it  returned  so  that  an  alias  writ 
might  be  procured ;  that  an  alias  writ  was  issued  upon  the 
judgment  on  the  17th  day  of  June,  1899,  and  delivered  to 
the  sheriff,  with  directions  to  hold  the  same  until  the  return 
day  thereof  and  to  make  no  levy  upon  property  under  it; 
that  upon  the  23d  day  of  March,  1901,  executions  were  is- 
sued on  each  of  said  judgments,  and  by  virtue  of  them  the 
lands  described  in  the  bill  were  levied  upon  by  the  sheriff 
and  afterwards  sold.  There  was  no  redemption  from  this 
sale  and  a  deed  was  issued  to  the  holder  of  the  certificate 
of  purchase  by  the  sheriff.  The  bill  further  alleges  that  at 
the  time  these  last  mentioned  executions  were  issued  John 
J.  Gouwens  had  no  title  or  interest  in  the  property,  and 
that  the  judgments  against  him  were  not  liens  against  said 
property  at  the  time  of  the  conveyances  by  him  to  appellant, 
for  the  reason  that  no  executions  had  been  issued  upon  said 
judgments  within  one  year  and  delivered  to  the  sheriff  to 
be  collected  or  levied  upon  property.  The  bill  also  alleged 
that  after  appellant  acquired  title  to  the  lots  in  controversy 
she  paid  the  taxes  assessed  against  them  each  year,  amount- 
ing in  all  to  $500,  and  that  she  redeemed  a  portion  of  the 
lands  from  sale  under  a  foreclosure  proceeding  in  which  the 
lots  were  sold  to  satisfy  a  mortgage  given  by  her  husband 
and  herself  in  May,  1897,  to  secure  a  note  of  her  husband. 
The  bill  further  alleged  that  the  levy  of  said  executions,  and 
the  sale  of  property  thereunder,  and  the  deed  executed  by 
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the  sheriff,  were  clouds  upon  the  appellant's  title,  and  she 
prayed  to  have  them  declared  null  and  void,  and  that  the 
certificate  of  purchase  and  deed  from  the  sheriff  be  ordered 
to  be  delivered  up  to  the  clerk  of  the  court  to  be  canceled 
and  that  appellant's  title  to  the  property  be  confirmed. 

A  demurrer  to  the  bill  was  overruled  and  the  defend- 
ants thereto  filed  pleas  in  bar,  which  were  sustained  by  the 
circuit  court  and  a  decree  entered  dismissing  the  bill.  On 
appeal  to  this  court  it  was  held  the  pleas  were  not  good  and 
that  the  court  erred  in  sustaining  them.  The  decree  was 
therefore  reversed  and  the  case  remanded.  (Gouwens  v. 
Gomvens,  222  111.  223.)  Upon  the  re-instatement  of  the 
cause  in  the  circuit  court  issues  were  formed  by  answers 
and  replications  and  the  cause  heard  by  the  chancellor  upon 
documentary  evidence  and  the  testimony  of  witnesses  heard 
in  open  court 

We  have  not  deemed  it  necessary  to  set  out  the  some- 
what voluminous  pleadings  in  detail,  for  the  reason  that  the 
question  whether  executions  were  issued  upon  the  judg- 
ments within  the  meaning  of  the  law,  so  that  their  lien  was 
preserved  beyond  the  period  of  one  year  from  the  date  of 
their  rendition,  is  decisive  of  the  case.  Appellant's  conten- 
tion is  that  no  execution  was  issued  upon  either  judgment 
within  one  year  from  their  rendition,  within  the  meaning  of 
the  law;  that  the  executions  issued  were  not  delivered  to 
the  sheriff  to  be  executed,  but  were  delivered  to  him  with 
instructions  to  not  execute  but  hold  them  until  their  return 
day  and  then  return  them,  and  that  this  could  not  have  the 
effect  of  preserving  the  liens  of  the  judgments  beyond  one 
year,  but  was  the  same  as  if  no  executions  had  been  issued 
within  the  year.  If  this  position  is  correct  it  would  follow 
that  the  judgments  were  not  liens  upon  the  property  in- 
volved when  the  conveyances  were  made  to  appellant,  Feb- 
ruary 28  and  March  9,  1901.  Appellees  deny  that  when 
the  executions  issued  December  3,  1898,  and  June  17,  1899, 
were  delivered  to  the  sheriff,  instructions  were  given  not  to 
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execute  them  but  to  hold  them  until  their  return  day,  and 
insist  they  were  delivered  to  be  executed  and  the  sheriff  was 
so  instructed  at  the  time. 

All  the  executions  issued  on  both  judgments,  except  the 
alias  issued  June  17,  1899,  on  the  Gouwens  judgment,  were 
delivered  by  the  attorney  or  agent  of  plaintiff  in  execution 
to  C.  L.  Harper,  execution  clerk  in  the  sheriff's  office,  who 
noted  thereon  the  time  of  the  receipt,  the  fees  paid,  and  filed 
the  writ  and  entered  it  in  the  execution  docket.  The  alias 
execution  on  the  Gouwens  judgment  was  delivered  to  Mr. 
Gneuwich,  Mr.  Harper's  assistant,  while  the  latter  was  ab- 
sent at  lunch.  A  fee  of  seventy-five  cents  was  paid  the 
sheriff  by  plaintiff  in  execution  when  the  first  execution  is- 
sued on  the  Steinbach  judgment  and  the  alias  writ  issued 
on  the  Gouwens  judgment  were  delivered  to  him.  These 
executions  were  both  returned  at  their  expiration,  endorsed : 
"The  within  named  defendant  not  found  and  no  property  of 
the  within  named  defendant  found  in  my  county  on  which 
to  levy  this  writ,  I  therefore  return  the  same  no  property 
found  and  no  part  satisfied."  A  fee  of  ten  cents  was  paid 
the  sheriff  when  the  execution  issued  November  29,  1898, 
was  delivered  to  him,  June  16,  1899.  As  this  writ  had  ex- 
pired before  it  was  received  by  the  sheriff  it  was  returned 
by  him  endorsed,  "Received  too  late  for  service."  Harper 
testified  he  was  execution  clerk  in  the  sheriff's  office  in  1898 
and  1899,  ^^d  had  been  for  sixteen  or  eighteen  years  previ- 
ous ;  that  when  the  execution  issued  on  the  Steinbach  judg- 
ment December  3,  1898,  and  the  alias  execution  issued  on 
the  Gouwens  judgment  June  17,  1899,  were  delivered  and 
the  fee  paid,  no  instructions  were  given  to  make  a  demand 
for  or  levy  upon  property ;  that  when  the  party  who  deliv- 
ered the  execution  issued  on  the  Steinbach  judgment  was 
asked  if  he  wanted  a  levy  made  he  said  no,  and  the  execu- 
tion was  simply  filed  in  the  sheriff's  office  and  permitted  to 
remain  there  till  it  expired.  The  witness  testified  that  from 
December,  1898,  to  December,  1899,  five  thousand  execu- 
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tions  were  received  in  the  sheriffs  office,  all  of  which  passed 
through  his  hands  except  such  as  came  in  while  he  was  ab- 
sent at  lunch.  He  stated  he  had  an  independent  recollec- 
tion, in  every  instance,  of  a  writ  being  received,  and  of 
what  was  said  and  done,  but  it  is  apparent  from  his  whole 
evidence  that  his  testimony  was  based  more  upon  what  he 
testified  was  the  custom  of  the  office  and  the  instructions 
given  him  by  the  sheriff  than  upon  his  independent  recol- 
lection of  the  particular  instance.  It  was,  according  to  his 
testimony,  customary  to  ask  the  person  who  delivered  an 
execution  whether  a  levy  was  to  be  made,  and  if  it  was,  this 
determined  the  fee  to  be  collected  in  advance.  The  fee  al- 
lowed by  law  for  receiving  and  filing  an  execution  and  al- 
lowing it  to  expire  without  any  effort  to  serve  it  or  levy 
upon  property  and  then  returning  it  could  not  have  exceeded 
twenty  cents,  but  the  witness  testified  his  instructions  from 
the  sheriff  were  to  collect  seventy-five  cents  on  all  execu- 
tions delivered,  and  if  no  action  was  taken  under  the  writ, 
in  a  great  many  instances  the  fee,  and  in  some  cases  all  of 
it  but  ten  cents,  was  refunded  when  the  execution  was  re- 
turned, but  if  a  demand  for  property  was  to  be  made  a  fee 
of  $1.25  was  collected.  Harper  was  not  present  when  the 
alias  execution  on  the  Gouwens  judgment  was  delivered  to 
Gneuwich,  his  assistant,  but  he  testified  he  gave  his  assistant 
the  same  instructions  the  sheriff  had  given  him.  The  wit- 
ness stated  that  the  fee  being  endorsed  on  the  writs  as  col- 
lected was  one  reason  why  he  reached  the  conclusion  that 
no  levy  was  desired  under  them,  and  that  he  supposed  it 
was  principally  because  of  his  custom  to  ask  every  person 
who  delivered  an  execution  what  he  wanted  done  with  it, 
and  collected  a  fee  accordingly,  that  he  could  tell  what  they 
said.  Gneuwich  testified  that  when  executions  were  de- 
livered to  him  he  would  ask  the  person  delivering  them 
whether  a  demand  for  or  a  levy  on  property  was  to  be  made 
and  that  the  fee  collected  was  determined  by  the  instruc- 
tions given.     He  testified  the  only  instructions  given  him 
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when  the  execution  issued  on  the  Gouwens  judgment  was 
delivered  was  to  file  it;  that  no  description  of  property  to 
be  levied  on  was  given  him,  and  that  if  it  had  been,  the 
fee  would  have  been  $2.50.  He  further  testified  that  he  had 
no  independent  recollection  of  what  was  said  and  done  at 
the  time  the  writ  was  delivered,  but  his  testimony  was  based 
upon  the  custom  of  the  office,  his  instructions  from  his  su- 
perior and  the  endorsements  made  on  the  writ.  Frederic 
R.  De Young,  on  behalf  of  appellees,  testified  that  he  deliv- 
ered the  execution  issued  December  3,  1898,  on  the  Stein- 
bach  judgment,  to  Mr.  Harper  on  the  day  it  was  issued, 
and  the  one  issued  June  17,  1899,  on  the  Gouwens  judg- 
ment, to  Gneuwich  on  the  day  that  it  was  issued;  that 
he  was  attorney  for  the  plaintiff  in  execution  in  the  Stein- 
bach  case,  and  that  he  delivered  the  execution  in  the  Gou- 
wens case  to  Gneuwich  for  Mr.  Greenacre,  attorney  for  the 
plaintiff  in  execution,  in  whose  office  he  had  formerly  been. 
De  Young  was  originally  one  of  the  solicitors  for  appellees 
in  this  case,  but  withdrew  from  it  by  leave  of  court  when 
the  demurrer  to  the  bill  was  overruled.  He  testified  that 
when  he  delivered  the  writs  to  Harper  smd  Gneuwich  he 
paid  the  fee  of  seventy-five  cents  in  each  case,  and  in  reply 
to  an  inquiry  as  to  what  should  be  done  with  the  writs,  said 
he  wanted  them  obeyed,  or  words  to  that  effect, — ^he  could 
not  recall  the  exact  language;  that  at  the  time  the  writs 
were  delivered  his  information  was  that  the  judgment  debtor 
was  traveling  in  Iowa,  and  he  did  not  give  the  sheriff  his 
address  or  any  description  of  property  to  be  levied  on. 

If  the  contention  of  appellant  be  conceded  to  be  correct, 
that  an  execution  issued  and  delivered  to  the  sheriff  with 
instructions  not  to  execute  the  same  is  no  more  effective  to 
preserve  the  lien  of  the  judgment  beyond  one  year  from  its 
rendition  than  if  no  execution  had  been  issued  within  that 
time,  we  nevertheless  think  this  case  must  be  determined 
against  appellant  upon  the  ground  that  the  proof  in  this 
record  fails  to  show  that  instructions  were  given  the  sheriff, 
S87  — 33 
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when  the  writs  were  dehvef ed,  not  to  execute  them.  It  is 
true,  no  instructions  were  given  the  sheriff,  when  these  exe- 
cutions were  delivered,  about  levying  them  on  any  particu- 
lar property,  but  we  understand  the  law  to  be,  that  while 
the  plaintiff  in  execution  has  the  right  to  control  it  and  give 
the  sheriff  directions  about  executing  it,  still  he  is  not  bound 
to  do  so.  When  the  writ  is  received  and  no  instructions  are 
given,  it  is  the  duty  of  the  officer  to  proceed  with  due  dili- 
gence to  execute  it.  "No  doubt  a  prudent  plaintiff  would, 
on  delivering  the  writ  to  the  officer,  take  pains  to  inform 
him  where  property  subject  to  the  writ  could  be  found  and 
would  at  all  times  co-operate  with  the  officers  in  their  at- 
tempts to  execute  the  writ.  The  plaintiff  who  pursues  this 
course  places  the  officer  in  such  a  position  that  his  failure 
to  at  once  proceed  to  levy  gives  rise  to  a  presumption  of 
negligence.  But  plaintiff  is  not  bound  to  pursue  this  course. 
He  need  only  place  the  writ  in  the  officer's  hands  for  ser- 
vice. The  officer  must  then  make  reasonable  search  and 
inquiry."  (Freeman  on  Executions, — 2d  ed. — sec.  252.) 
The  same  principle  is  announced  in  Gilmore  v.  Davis,  84 
111.  487,  where  it  is  said  (p.  489)  :  "We  believe  the  doc- 
trine to  be,  as  the  object  of  an  execution  is  to  obtain  satis- 
faction of  the  judgment  on  which  it  issues,  on  its  delivery 
to  the  proper  officer  it  gives  to  the  creditor  a  priority,  be- 
cause the  law  imposes  the  duty  upon  the  officer  to  execute 
it  without  delay." 

It  is  the  duty  of  a  sheriff  to  receive  an  execution  when 
tendered  him,  and  the  failure  of  a  judgment  creditor  to 
give  instructions  about  executing  it  is  not  sufficient  to  ren- 
der the  writ  dormant  or  ineffective  to  preserve  the  lien  of 
the  judgment.  In  this  case,  if  any  instructions  were  given 
when  the  writs  were  delivered,  they  were  given  in  answer 
to  inquiries  by  the  execution  clerks  as  to  what  it  was  de- 
sired should  be  done  with  them.  Harper  and  Gneuwich  tes- 
tified they  were  told  not  to  execute  the  writs,  and  while 
Harper  testified  he  had  an  independent  recollection  of  each 
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transaction  when  writs  were  delivered  to  him,  the  fact  that 
these  transactions  occurred  in  large  numbers  every  day,  and 
the  further  fact  that  his  whole  testimony,  taken  together, 
shows  that  he  was  testifying  more  from  what  he  said  his 
instructions  were  and  the  custom  of  the  office  than  from 
any  independent  recollection  of  the  transaction,  was  a  propter 
matter  to  be  considered  by  the  chancellor  in  determining  the 
weight  to  be  given  to  his  testimony.  The  same  is  also  true 
of  the  testimony  of  Gneuwich,  who  did  not  claim  to  have 
any  independent  recollection  of  the  transaction  but  based 
his  testimony  on  instructions  given  him  and  the  custom  of 
the  office  in  such  matters.  De Young  testified  that  he  re- 
membered delivering  the  writs  issued  December  3,  1898,  on 
the  Steinbach  judgment  and  June  17,  1899,  on  the  Gouwens 
judgment  and  what  was  said  at  the  time.  He  does  not  pre- 
tend to  remember  the  exact  language,  but  says  the  substance 
of  it  was,  that  when  asked  what  should  be  done  with  the 
writs  he  told  the  officers  to  execute  them.  He  gives  some 
reasons  which  he  claimed  aided  him  in  remembering  the 
transaction.  Whether  his  testimony  should  be  given  greater 
weight,  under  all  the  circumstances,  than  that  of  Harper 
and  Gneuwich  was  a  proper  question  for  determination  by 
the  chancellor,  who  saw  and  heard  the  witnesses  testify.  In 
such  cases  the  rule  is  that  the  finding  of  the  chancellor  will 
not  be  disturbed  unless  it  is  clearly  contrary  to  the  weight 
of  the  evidence,  and  we  cannot  say  that  the  decree  in  this 
respect  was  not  justified  by  the  testimony. 

The  proof  showed  that  after  appellant  acquired  the  con- 
veyances to  the  property  she  redeemed  a  portion  of  the  lots 
from  a  sale  made  under  a  foreclosure  proceeding  to  fore- 
close a  mortgage  given  by  her  husband  and  herself  May 
12,  1897,  paying  $721.54  to  make  said  redemption.  After 
the  conveyance  to  appellant  by  her  husband  she  also  paid 
taxes,  or  at  least  a  portion  of  them,  assessed  against  the 
lots,  and  it  is  contended  that  the  decree  is  contrary  to  equity 
in  not  requiring  appellees  to  pay  to  appellant  the  amount  of 
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money  expended  by  her  in  the  payment  of  taxes  and  re- 
demption of  the  lots  from  the  foreclosure  proceeding.  We 
do  not  think  this  contention  sound.  Appellant  received  her 
title  subject  to  the  liens  of  the  mortgage  and  the  existing 
judgments,  of  which  she  was  bound  to  take  notice.  If  she 
chose  voluntarily  to  remove  an  encumbrance  that  had  prior- 
ity over  the  judgment  liens  she  would  be  placed  in  no  bet- 
ter position  than  her  husband  would  have  been  if  he  had 
discharged  the  lien.  Equity  does  not  require  a  judgment 
creditor  to  re-pay  a  judgment  debtor  taxes  assessed  against 
the  debtor's  land  and  paid  by  him  after  the  judgment  be- 
comes a  lien  and  before  the  land  is  seized  under  the  exe- 
cution. 

We  are  of  opinion  the  decree  of  the  circuit  court  was 
right,  and  it  is  affirmed,  ^^^^^^  ^^^j^ 


Ira  M.  Cobe,  Defendant  in  Error,  vs.  E.  H.  Guyer  et  ai. 
Plaintiffs  in  Error. 

Opinion  filed  December  15,  1908 — Rehearing  denied  Feb,  5,  1909, 

1.  Courts — the  circuit  and  superior  courts  of  Cook  county  have 
the  same  jurisdiction.  The  circuit  and  superior  courts  of  Cook 
county  are  identical  except  in  name,  and  if  a  special  statutory  ju- 
risdiction is  conferred  on  either  court,  the  other  will,  by  the  same 
act,  acquire  a  like  jurisdiction. 

2.  Same — superior  court  may  appoint  receiver  under  section  25 
of  Homestead  and  Loan  Association  act.  The  superior  court  of 
Cook  county  has  power  to  appoint  a  receiver  under  section  25  of 
the  Homestead  and  Loan  Association  act,  notwithstanding  such  act 
provides  that  the  petition  shall  be  filed  in  the  circuit  court  of  the 
county  where  the  principal  office  of  the  association  is  located. 

3.  Same — when  presumptions  obtain  though  a  court  exercises 
special  statutory  power.  Where  a  court  of  general  jurisdiction  ex- 
ercises special  statutory  powers  not  according  to  the  course  of  the 
common  law,  nothing  will  be  presumed  to  be  within  its  jurisdic- 
tion which  does  not  distinctly  appear  to  be  so;  but  if  the  special 
powers  conferred  are  brought  into  exercise  according  to  the  course 
of  the  common  law,  the  same  presumptions  will  usually  obtain  as 
in  cases  falling  within  the  general  powers  of  the  court 
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4.  Same — what  need  not  appear  of  record  to  show  jurisdiction 
to  appoint  a  receiver  for  loan  association.  The  power  of  circuit 
courts  and  the  superior  court  of  Cook  county  to  appoint  a  receiver 
for  a  homestead  and  loan  association  is  derived  from  section  25  of 
the  Homestead  and  Loan  Association  act;  but  such  power  is  not 
summary  nor  in  derogation  of  the  common  law,  and  the  jurisdic- 
tion does  not  depend  upon  the  record  showing  compliance  with  the 
requirement  of  such  section  that  the  petition  be  sworn  to  and  be 
accompanied  by  a  cost  bond. 

5.  Loan  associations — the  borrower  must  establish  defense  of 
usury  with  reasonable  clearness.  In  a  proceeding  for  foreclosure 
of  a  mortgage  to  a  homestead  and  loan  association,  if  the  borrower 
relies  upon  the  defense  of  usury  the  burden  is  upon  him  to  estab- 
lish such  defense  with  reasonable  clearness. 

6.  Same — when  the  interest  payments  will  be  reduced  pro  rata 
though  not  expressly  stated.  A  clause  in  a  bond  for  the  re-payment 
of  a  loan,  providing  that  "twelve  or  more  stock  payments  shall  be 
applied  upon  said  loan  after  deducting  all  sums  and  charges  ad- 
vanced/' is  obscure  in  its  meaning,  but  if  it  means  that  payments 
for  dues  are  to  be  applied  upon  the  principal  of  the  loan  as  often 
as  twelve  payments  are  made,  then  the  interest  payments  would  be 
reduced  pro  rata  though  not  expressly  stated. 

7.  Usury — what  is  not  usury.  The  deduction  of  interest  in  ad- 
vance and  the  deduction  of  attorney's  fees  for  an  examination  of 
the  abstract  of  title  do  not  constitute  usury. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Rock  Island  county ;  the  Hon.  Emery  C.  Graves, 
Judge,  presiding. 

J.  T.  Kenworthy,  and  S.  R.  Kenworthy,  for  plain- 
tiffs in  error. 

S.  W.  SwABEY,  (W.  R.  Moore,  of  counsel,)  for  de- 
fendant in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment 
of  the  Appellate  Court  affirming  a  decree  of  foreclosure  of 
a  mortgage. 
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The  plaintiffs  in  error  executed  a  mortgage,  dated  Sep- 
tember I,  1899,  for  $10,000,  to  the  Masonic  Mutual  Sav- 
ings and  Loan  Association,  a  corporation  organized  under 
the  Homestead  Loan  Association  act.  Afterward  a  re- 
ceiver was  appointed  for  the  association  by  the  superior 
court  of  Cook  county,  to  whom  all  its  assets  were  con- 
veyed, and  the  receiver,  under  the  order  and  upon  the  ap- 
proval of  the  court,  sold  and  assigned  to  defendant  in  error 
all  the  assets  of  the  association,  including  this  mortgage. 

Two  defenses  were  relied  upon  in  the  circuit  court,  and 
the  refusal  to  recognize  them  constitutes  the  error  com- 
plained of  here.  It  was  claimed  by  the  plaintiffs  in  error 
that  the  defendant  in  error  had  acquired  no  title  to  the 
mortgage,  or  to  the  indebtedness  secured  by  it,  by  virtue 
of  the  conveyance  to  the  receiver  and  by  the  receiver  to 
him,  because  the  superior  court  had  no  jurisdiction  and  its 
decree  was  therefore  void.     The  other  defense  was  usury. 

The  receiver  was  appointed  under  the  authority  given 
by  section  25  of  the  Homestead  and  Loan  Association  act, 
(Hurd's  Stat.  1905,  p.  526,)  which  reads  as  follows:  "Re- 
ceivers may  also  be  appointed,  whenever  nine  or  more 
shareholders  of  any  association  shall  file  a  petition  in  the 
circuit  court  of  the  county  in  which  the  principal  office 
of  such  association  is  located,  setting  forth  the  facts  relied 
upon  for  the  appointment  of  a  receiver.  Such  petition  shall  • 
be  subscribed  and  sworn  to  by  such  petitioners,  and  shall 
be  accompanied  by  a  good  and  sufficient  bond,  conditioned 
for  the  payment  of  all  fees,  expenses  and  attorney's  fees 
incident  to  such  proceeding  or  proceedings,  in  the  event  the 
allegations  set  forth  in  the  petition  shall  not  be  sustained, 
the  amount  of  such  bond,  and  the  sureties  thereof,  shall  be 
approved  by  the  court,  and  the  cause  shall  thereupon  pro- 
ceed as  other  causes  in  equity." 

It  is  argued  that  this  section  confers  jurisdiction  on  the 
circuit  court  alone,  and  not  upon  the  superior  court.     In 
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Jones  V.  Albee,  70  111.  34,  it  was  held  that  by  virtue  of  the 
provisions  of  sections  23  and  24  of  article  6  of  the  consti- 
tution the  superior  court  and  the  circuit  court  were  placed 
upon  precisely  the  same  footing,  and  that  the  organization 
of  the  two  courts,  and  the  powers  of  the  judges  thereof, 
were  identically  the  same.  "Indeed,  under  the  constitution 
there  is  no  distinction,  except  in  name,  between  the  superior 
court  of  Cook  county  and  the  circuit  court  of  Cook  county. 
Both  courts  have  the  same  jurisdiction  and  exercise  the 
same  powers."  {Berkowitz  v.  Lester,  121  111.  99.)  So  in 
Samuel  v.  Agnew,  80  111.  553,  it  was  said  the  superior  court 
and  the  circuit  court  were  practically  branches  of  the  same 
court.  The  superior  court  is  in  legal  effect  a  circuit  court, 
and  where  a  special  statutory  jurisdiction  is  conferred  on 
either  court,  the  other  will  by  the  same  act  acquire  a  like 
jurisdiction.  (Chicago  and  Northwestern  Railway  Co.  v. 
Chicago  and  Bvanston  Railroad  Co.  112  111.  589.)  The 
fact  that  the  language  of  the  section  requires  the  petition 
to  be  filed  in  the  circuit  court  of  the  particular  county  in 
which  the  principal  office  of  the  association  is  located  does 
not  affect  the  question.  The  section  is  a  general  grant  of 
jurisdiction  to  the  circuit  court,  limiting  the  venue  to  the 
county  of  the  location  of  the  association  involved. 

But  it  is  further  argued  that  if  the  superior  court  has 
jurisdiction  of  the  subject  matter  under  section  25  it  can 
not  be  held  to  have  had  jurisdiction  of  the  particular  case 
in  which  the  receiver  was  appointed,  because  the  facts  nec- 
essary to  the  exercise  of  such  jurisdiction  do  not  affirma- 
tively appear  on  the  record.  The  position  of  the  plaintiffs 
in  error  is,  that  in  appointing  a  receiver  under  section  25 
the  court,  though  one  of  general  jurisdiction,  exercises  a 
special  statutory  jurisdiction,  and  that  every  fact  necessary 
to  its  exercise  must  fully  appear.  The  section  requires  a 
petition  of  nine  or  more  shareholders,  subscribed  and  sworn 
to  by  them,  to  be  filed,  accompanied  by  a  bond  for  the  pay- 
ment of  costs  and  attorneys'  fees  if  the  allegations  of  the 
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petition  are  not  sustained,  and  since  the  record  of  the  pro- 
ceeding in  the  superior  court  for  the  appointment  of  the 
receiver  does  not  show  that  the  petition  was  sworn  to  by 
all  of  the  nine  petitioners  or  that  it  was  accompanied  by  a 
bond,  it  is  insisted  that  the  record  fails  to  show  any  juris- 
diction in  the  superior  court  and  its  record  is  therefore  void. 

It  is  true  that  in  the  exercise  of  special  powers  conferred 
by  statute  and  not  exercised  according  to  the  course  of  the 
common  law  a  court  of  general  jurisdiction  does  not  differ 
from  a  court  of  limited  and  special  jurisdiction,  and  that 
nothing  will  be  presumed  to  be  within  the  jurisdiction 
which  does  not  distinctly  appear  to  be  so.  The  jurisdiction 
in  such  cases,  both  as  to  the  subject  matter  and  as  to  the 
persons  to  be  affected  by  it,  must  appear  by  the  record. 
The  rule  is  laid  down  in  many  decisions.  (Watts  v.  Dull, 
184  111.  86;  Payson  v.  People,  175  id.  267;  Chicago  and 
Northwestern  Railway  Co.  v.  Galty  133  id.  657;  Munroe  v. 
People,  102  id.  406;  Johnson  v.  VonKettler,  84  id.  315; 
Morse  v.  Preston,  5  Fost.  (N.  H.)  299;  Galpin  v.  Page, 
18  Wall.  350.)  But  as  was  said  by  the  court  in  the  case 
last  cited:  "The  qualification  here  made,  that  the  special 
powers  conferred  are  not  exercised  according  to  the  course 
of  the  common  law,  is  important.  When  the  special  pow- 
ers conferred  are  brought  into  action  according  to  the  course 
of  that  law, — that  is,  in  the  usual  form  of  common  law  and 
chancery  proceedings, — ^by  regular  process  and  personal  ser- 
vice where  a  personal  judgment  or  decree  is  asked,  or  by 
seizure  or  attachment  of  the  property  where  a  judgment 
in  rem  is  sought,  the  same  presumption  of  jurisdiction 
will  usually  attend  the  judgments  of  the  court  as  in  cases 
falling  within  its  general  powers."  To  the  same  effect  is 
the  case  of  Harvey  v.  Tyler,  2  Wall.  328. 

Courts  of  chancery  have  no  jurisdiction,  in  the  absence 
of  statutory  authority,  to  decree  a  dissolution  of  a  corpora- 
tion by  declaring  a  forfeiture  of  its  franchise.  (  Wheeler  v. 
Pullman  Iron  and  Steel  Co.  143  111.  197;  People  v.  Weig- 
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ley,  155  id.  491.)  But  such  jurisdiction  may  be  conferred 
upon  courts  of  chancery  by  statute.  (Chicago  Indemnity 
Ass.  V.  Hunt,  127  III.  257;  Hunt  v.  LeGrand  Roller  Skat- 
ing Rink  Co,  143  id.  118.)  The  power  of  the  superior 
court  to  exercise  jurisdiction  in  the  suit  for  the  dissolution 
of  the  corporation  is  derived  from  section  25  of  the  Home- 
stead and  Loan  Association  act.  But  such  power  is  not  in 
derogation  of  the  common  law  and  is  not  summary,  but  is 
exercised  in  the  usual  form  of  chancery  proceedings.  Courts 
of  equity  have  always  had  jurisdiction  to  enforce  the  proper 
administration  of  trusts,  to  prevent  and  correct  fraud  and 
mismanagement  of  trustees  and  of  the  agents  of  corpora- 
tions in  control  of  their  affairs,  and  to  appoint  receivers, 
and  the  effect  of  the  statute  is  merely  to  extend  this  juris- 
diction to  meet  new  necessities  and  furnish  a  new  remedy 
in  cases  where  the  remedy  already  existing  was  inadequate. 
Stockholders  had  the  right,  without  any  statute,  to  call 
upon  a  court  of  equity  to  protect  them  against  the  fraud- 
ulent mismanagement  of  the  affairs  of  the  corporation. 
{Wheeler  v.  Pullman  Iron  and  Steel  Co.  supra.)  The  stat- 
ute merely  extended  this  right  to  include  other  cases  of  an 
equitable  nature.  The  requirement  that  the  bill  shall  be 
sworn  to  and  a  cost  bond  filed  is  a  rule  of  procedure,  and 
the  jurisdiction  of  the  court  does  not  depend  upon  the  rec- 
ord showing  that  such  rule  was  complied  with.  In  Ward 
V.  Parwell,  97  111.  593,  a  receiver  for  an  insurance  company 
had  been  appointed  by  the  circuit  court  upon  a  petition  by 
the  Auditor  of  Public  Accounts,  under  a  statute  authorizing 
such  action.  In  a  suit  brought  by  the  receiver  against  the 
stockholders  to  enforce  payment  for  their  stock,  it  was  held 
that  while  the  act  contemplated  a  final  decree  dissolving  the 
corporation  or  restraining  it  from  transacting  further  busi- 
ness before  a  receiver  should  be  appointed,  yet  the  appoint- 
ment of  the  receiver  before  final  decree  was  not  void,  but 
was  an  irregularity  which  the  defendants  could  not  take 
advantage  of. 
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The  bond  given  by  plaintiffs  in  error  for  the  re-payment 
of  the  $10,000  borrowed,  required  the  monthly  pa5rment  of 
$50  dues  on  stock  and  $58.34  interest,  being  at  the  rate  of 
seven  percentum  per  annum ;  but  the  plaintiffs  in  error  in- 
sist that  the  following  clause  appearing  in  the  bond  made 
it  usurious:  "And  it  is  further  provided  that  twelve  or 
more  stock  payments  shall  be  applied  upon  said  loan  after 
deducting  all  sums  and  charges  advanced."  It  is  urged 
that  this  clause  required  the  application  of  the  payments 
for  dues  on  the  principal  of  the  loan  as  often  as  twelve  pay- 
ments were  made,  without  any  reduction  in  the  interest 
payment.  The  meaning  of  the  clause  is  obscure.  If  the 
payments  were  to  be  applied  as  the  plaintiffs  in  error  claim, 
the  effect  would  be  to  reduce  the  interest  payment  pro  rata 
though  not  expressly  stated,  and  the  plaintiffs  would  be  en- 
titled to  credit  for  the  withdrawal  value  of  their  shares. 
The  burden  of  proof  was  on  the  plaintiffs  in  error  to  es- 
tablish usury,  and  they  must  make  it  appear  with  reasonable 
clearness.  The  deduction  of  attorneys'  fees  for  the  exam- 
ination of  the  abstract  was  not  usurious.  (Ammondson  v. 
Ryan,  iii  111.  506.)  Neither  was  the  deduction  of  interest 
in  advance.  {Brown  v.  Scottish-American  Mortgage  Co, 
no  111.  235.)  The  dues  for  six  months,  $300,  were  re- 
tained by  the  association.  Plaintiffs  in  error  did  not  protest 
against  it.  It  was  probably  done  with  their  consent.  There 
is  no  evidence  that  it  was  done  as  a  shift  or  device  to  take 
more  interest  than  allowed  by  law.  The  evidence  does  not 
show  the  loan  to  have  been  usurious. 

The  decree  was  right  and  the  judgment  of  the  Appel- 
late  Court  will  be  affirmed.  Judgment  affirmed. 
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Charles  Shackleipord  et  al.  Appellants,  vs.  Myrtie  S. 
Bennett  et  al.  Appellees. 

Opinion  filed  December  15,  1908— Rehearing  denied  Feb.  5,  1909. 

Injunction — right  of  action  on  injunction  bond  accrues  when 
injunction  is  dissolved.  Under  the  present  statute,  where  an  in- 
junction bpnd  is  conditioned  for  payment  of  damages  in  case  the 
injunction  is  dissolved  a  cause  of  action  accrues  upon  the  bond  im- 
mediately upon  the  dissolution  of  the  injunction,  and  the  fact  that 
the  court  where  the  injunction  proceeding  was  pending  has  failed 
to  assess  damages  or  finally  dispose  of  the  cause  upon  its  merits  is 
no  defense  to  the  action. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago ;  the  Hon.  Arnold  Heap,  Judge, 
presiding. 

C.  D.  P.  Smith,  and  W.  P.  Black,  for  appellants. 

QuiN  O'Brien,  and  Alanson  C.  Noble,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  was  an  action  of  debt  brought  in  the  municipal 
court  of  Chicago  by  Myrtie  S.  Bennett  and  Alanson  C. 
Noble  against  Charles  Shackleford  and  othefs  upon  an  in- 
junction bond  executed  by  defendants.  A  judgment  was 
recovered  by  plaintiff s  below  for  $125,  which  judgment  has 
been  affirmed  by  the  Appellate  Court  for  the  First  District. 
The  case  comes  to  this  court  from  the  Appellate  Court  upon 
a  certificate  of  importance. 

On  August  7,  1906,  Charles  Shackleford  filed  a  bill  in 
the  superior  court  of  Cook  county  to  enjoin  the  further 
prosecution  of  a  suit  then  pending  against  him  before  a 
justice  of  the  peace.  An  order  was  made  for  a  temporary 
injunction,  and  the  bond  in  suit  in  this  case  was  executed  in 
the  penal  sum  of  $400.  The  injunction  bond  was  in  the 
usual  form,  the  condition  of  which  was  as  follows :    "The 
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• 
condition  of  the  above  obligation  is  such  that  if  the  above 

bounden  Charles  Shackleford,  William  P.  Black  and  James 
Donovan,  their  executors  or  administrators,  or  any  of  them, 
shall  and  do  well  and  truly  pay  or  cause  to  be  paid  to  said 
Myrtie  S.  Bennett  and  Alanson  C.  Noble,  their  heirs,  execu- 
tors, administrators  or  assigns,  all  such  costs  and  damages 
as  shall  be  awarded  to  any  one  or  more  of  said  defendants, 
jointly  or  severally,  against  the  said  complainant  in  case  the 
said  injunction  shall  be  dissolved,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue." 
The  appellees  answered  the  bill,  and  on  December  lo,  1906, 
procured  an  order  dissolving  the  injunction.  On  Decem- 
ber 12  appellees  filed  their  suggestions  of  damages  in  the 
superior  court,  but  no  damages  were  in  fact  assessed  prior 
to  the  commencement  of  this  suit  upon  the  bond.  After- 
wards, on  the  20th  of  December,  the  present  action  on  the 
injunction  bond  was  commenced  in  the  municipal  court.  On 
March  6,  1907,  the  court  in  which  the  injunction  proceeding 
was  pending  sustained  a  demurrer  to  Shackleford's  bill  and 
dismissed  the  cause  out  of  court. 

The  only  question  which  we  regard  as  open  for  consid- 
eration in  this  court  is  whether  this  action  on  the  injunction 
bond  can  be  maintained  before  the  final  disposition  of  the 
chancery  proceeding  in  which  it  was  filed.  Appellants  con- 
tend that  the  law  is  that  a  right  of  action  on  an  injunction 
bond  does  not  accrue  until  there  has  been  a  final  decree  in 
the  suit  in  which  the  injunction  was  obtained  and  the  bond 
executed,  and  that  the  right  of  action  does  not  accrue  im- 
mediately upon  the  dissolution  of  the  injunction.  Appellees 
contend  that  immediately  upon  the  dissolution  of  the  in- 
junction the  right  of  action  accrued  to  them  on  the  bond, 
and  that  such  right  is  not  dependent  upon  the  final  disposi- 
tion of  the  cause  wherein  such  injunction  was  issued.  Nu- 
merous authorities  outside  of  this  State  are  cited  by  the 
appellants  which  apparently  sustain  their  contention,  and  it 
is  their  contention  that  such  rule  obtains  here. 
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There  is  an  apparent  conflict  between  the  decisions  of 
this  court  upon  this  question,  but  a  careful  examination  of 
the  statutes  in  force  at  the  different  times  when  this  question 
has  been  before  this  court  will  show  that  the  supposed  con- 
flict is  entirely  due  to  the  difference  that  existed  in  the  stat- 
utes. Under  the  statute  of  1845  i^  was  not  necessary  that 
the  court,  after  dissolving  an  injunction,  should,  before  the 
final  disposition  of  the  case,  assess  damages,  and  it  was  held 
in  Hibbard  v.  McKindley,  28  111.  240,  that  the  assessment 
of  damages  by  the  court  which  had  issued  the  injunction 
was  not  necessary  before  bringing  a  suit  at  law  upon  the 
bond.  In  1861  the  statute  was  changed,  whereby  it  was 
provided  "that  in  all  cases  where  an  injunction  is  dissolved 
by  any  court  of  chancery  in  this  State,  the  court,  after  dis- 
solving such  injunction  and  before  final  disposition  of  the 
suit,  upon  the  party  claiming  damages  by  reason  of  such 
injunction  suggesting  in  writing  the  nature  and  amount 
thereof,  shall  hear  evidence  and  assess  such  damages  as  the 
nature  of  the  case  may  require  and  to  equity  appertain  to 
the  party  damnified  by  such  injunction,  and  may  award  exe- 
cution to  collect  the  same."  (Laws  of  1861,  sec.  i,  p.  133.) 
Under  this  statute  it  was  held  in  Brownfield  v.  Brownfield, 
58  111.  152,  that  the  assessment  of  damages  by  the  court  is- 
suing the  injunction  was  a  condition  precedent  to  the  right 
to  maintain  an  action  at  law  upon  the  bond,  and  a  similar 
holding  was  made  in  Mix  v.  Vail,  86  111.  40;  and  in  Terry 
V.  Hamilton  Primary  School,  72  111.  476,  it  was  held  im- 
proper to  assess  damages  until  the  final  disposition  of  the 
case,  where  the  only  prayer  of  the  bill  was  for  an  injunc- 
tion. It  was  there  said  (p.  479)  :  "The  only  prayer  of  the 
bill  was  for  an  injunction,  and  although  by  affidavits  and 
other  proofs  it  might  appear  to  be  eminently  proper  to  dis- 
solve the  injunction  temporarily  granted,  still  on  a  final 
hearing  evidence  might  have  been  adduced  requiring  that 
there  should  be  a  perpetual  injunction." 
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It  thus  appears  that  while  the  law  of  1861  was  in  force 
and  unmodified,  the  rule  in  this  State  was  that  a  suit  could 
not  be  maintained  on  an  injunction  bond  until  after  there 
had  been  an  assessment  of  damages  by  the  court  granting 
the  injunction,  and  that  in  bills  for  injunctions,  only,  no  as- 
sessment of  damages  could  be  made  until  final  disposition 
of  the  case,  from  which  it  would  seem  necessarily  to  follow 
that  until  there  had  been  an  assessment  of  damages  and  a 
final  disposition  of  the  principal  case  no  action  at  law  could 
have  been  maintained  upon  an  injunction  bond,  particularly 
in  a  case  where  the  only  relief  sought  was  an  injunction. 
In  1874  the  legislature  added  a  proviso  to  the  law  of  1861, 
to  the  effect  that  a  failure  to  assess  damages  by  the  court 
issuing  the  injunction  should  not  operate  as  a  bar  to  an  ac- 
tion upon  the  injunction  bond.  Since  the  addition  of  this 
proviso  this  court  has  gone  back  to  the  doctrine  of  Hibbard 
V.  McKindley,  supra,  and  other  cases  in  line  with  it,  and 
the  rule  now  adhered  to  is,  that  upon  the  dissolution  of  an 
injunction  there  is  an  immediate  cause  of  action  upon  the 
bond  accruing  to  the  party  against  whom  the  injunction 
was  directed,  for  the  costs  and  damages  sustained  in  and 
about  the  dissolution  of  such  injunction,  and  the  fact  that 
the  court  has  failed  to  assess  damages  or  finally  dispose  ofc 
the  case  is  no  defense  to  such  action.  (Keith  v.  Henkle- 
man,  173  111.  137.)  This  rule  gives  the  party  damnified  the 
benefit  of  the  condition  in  the  bond.  Appellants'  agreement 
in  the  bond  is,  that  they  will  pay  all  costs  and  damages  that 
may  be  sustained  upon  the  dissolution  of  the  injunction. 
When  it  was  shown  that  the  injunction  had  been  dissolved 
and  costs  and  damages  sustained,  appellees  were  immedi- 
ately entitled  to  action  for  the  breach  of  the  bond.  The 
only  damages  claimed  were  for  attorney  fees  in  connection 
with  the  dissolution  of  the  injunction. 

The  judgment  of  the  Appellate  Court  for  the  First  Dis- 
trict is  free  from  error,  and  the  same  is  accordingly  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  John  J.  Healy,  State's  Attorney,  Re- 
lator, vs.  Federico  M.  Barrios,  Respondent. 

Opinion  fUed  December  15,  ipo8 — Rehearing  denied  Feb.  3,  ipop. 

1.  Attorneys  at  law — what  is  ground  for  disbarment.  An  at- 
torney who,  in  seeking  to  enforce  an  order  for  temporary  aHmony 
in  favor  of  his  client,  who  was  an  ignorant  woman,  represents  to 
the  court,  by  affidavits  and  oral  statements,  that  the  money  is  needed 
by  his  client  for  the  support  of  herself  and  her  small  children  when 
he  is,  in  fact,  collecting  it  for  his  own  use  under  an  order  signed  by 
the  client,  is  guilty  of  fraud  upon  the  court  and  should  be  disbarred, 
notwithstanding  he  pays  a  small  part  of  the  money  to  his  client. 

2.  Same — attorneys  who  cannot  conform  to  proper  standard  of 
integrity  must  find  other  employment.  A  high  sense  of  personal 
and  professional  integrity  must  be  observed  by  attorneys,  not  only 
toward  their  clients  but  toward  the  courts  in  which  they  practice, 
and  attorneys  who  cannot  conform  to  the  standard  fixed  must  find 
employment  in  other  fields  than  the  legal  profession. 

Information  to  disbar. 

This  is  a  proceeding  for  the  disbarment  of  Federico  M. 
Barrios,  a  member  of  the  bar  engaged  in  the  practice  of  his 
profession  in  Chicago.  The  information  was  filed  at  the 
relation  of  certain  members  of  the  bar  constituting  the 
grievance  committee  of  the  Chicago  Bar  Association,  and 
as  amended  charges : 

First — That  respondent  was  employed  about  August, 
1904,  by  one  Emma  Heisler,  of  the  city  of  Chicago,  in  a 
divorce  proceeding  instituted  against  her  by  her  husband; 
that  by  an  oral  agreement  made  by  the  parties  at  the  time, 
Mrs.  Heisler  was  to  pay  respondent  $25  in  full  for  his  ser- 
vices; that  $10  was  paid  at  the  time;  that  Mrs.  Heisler  was 
a  washerwoman,  of  very  small  means,  and  thereafter,  in 
order  to  pay  the  balance  of  said  fee,  she  began  doing  re- 
spondent's washing,  devoting  one  day  in  each  week  to  that 
work  from  August,  1904,  to  December,  1906;  that  shortly 
after  the  emplojonent  of  respondent  Mrs.  Heisler  paid  him 
the  further  sum  of  $10;  that  subsequently  various  sums  of 
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money  were  allowed  Mrs.  Heisler  as  solicitor's  fees  in  the 
proceeding,  amounting  to  $70;  that  Mrs.  Heisler's  husband 
was  required  by  order  of  court  to  pay  her  as  alimony,  dur- 
ing the  pendency  of  the  divorce  suit,  $3  per  week ;  that  the 
order  for  its  payment  was  procured  by  respondent  without 
Mrs.  Heisler's  knowledge;  that  the  payments  of  alimony 
were  made  by  complainant  in  the  divorce  suit  to  the  clerk  of 
the  court  and  were  collected  from  the  clerk  by  respondent 
and  retained  by  him  to  'the  amount  of  $81,  of  all  of  which 
Mrs.  Heisler  was  ignorant ;  that  the  services  of  Mrs.  Heisler 
as  a  washerwoman  for  one  day  in  the  week,  for  one  hundred 
and  sixteen  weeks,  were  worth  $1.50  per  day,  or  a  total  sum 
of  $174,  which,  together  with  the  amounts  collected  by  re- 
spondent, paid  by  order  of  the  court  as  solicitor's  fees,  the 
amount  of  alimony  allowed  Mrs.  Heisler,  collected  by  re- 
spondent, and  the  cash  paid  him  by  her,  made  a  total  sum 
received  by  him  of  $345,  and  that  although  respondent  was 
only  entitled  to  $25,  he  had  failed  to  account  to  Mrs.  Heis- 
ler for  the  money  received  by  him  in  excess  of  that  amount 
but  fraudulently  converted  it  to  his  own  use.  The  infor- 
mation further  alleged  thSt  respondent  claimed  he  and  Mrs. 
Heisler  made  an  agreement  in  October,  1905,  by  which  he 
was  to  receive,  in  addition  to  the  amount  paid  him  in  cash 
by  her,  all  moneys  collected  in  the  divorce  proceeding  from 
her  husband,  as  alimony  or  otherwise,  but,  notwithstand- 
ing said  agreement,  the  information  charges  that  at  various 
times  after  October,  1905,  and  up  to  October,  1906,  re- 
spondent falsely  and  fraudulently  represented  to  the  circuit 
court  that  the  alimony  ordered  to  be  paid  in  said  proceed- 
ing was  for  the  use  of  Mrs.  Heisler  and  her  children  and 
to  be  used  for  their  living  expenses. 

Second — ^That  the  respondent  was,  on  the  third  day  of 
February,  1900,  indicted  by  a  grand  jury  of  the  criminal 
court  of  Cook  county  for  unlawfully  making  an  assault 
upon  one  Cora  D.  Carson,  a  female,  with  intent  feloniously 
and  forcibly  to  ravish  and  carnally  know  her  against  her 
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will ;  that  thereafter  respondent  entered  a  plea  of  not  guilty 
to  said  indictment,  but  afterwards  withdrew  said  plea  and 
entered  a  plea  of  "guilty  of  assault  in  manner  and  form  as 
charged  in  said  indictment;"  that  evidence  was  heard  by 
the  court  and  a  judgment  entered  against  respondent  that 
he  pay  a  fine  of  $ioo  and  costs  and  stand  committed  until 
the  fine  and  costs  were  paid,  wherefore  the  information  al- 
leges that  the  respondent's  license  as  an  attorney  and  coun- 
selor at  law  should  be  revoked  and  canceled  and  his  name 
stricken  from  the  roll  of  attorneys  of  this  court. 

Respondent's  answer  to  the  first  charge  in  the  informa- 
tion denies  that  he  agreed  to  take  Mrs.  Heisler's  case  for 
$25,  and  alleges  the  agreement  was  that  he  was  to  receive 
a  reasonable  fee  out  of  the  money  collected  in  the  divorce 
proceedings.  Respondent  denies  that  Mrs.  Heisler  washed 
for  him,  in  payment  of  his  fees,  one  hundred  and  sixteen 
weeks,  but  alleges  that  every  time  she  did  wash  for  him 
he  paid  her  for  her  services,  and  that  during  the  time  she 
claims  to  have  washed  for  respondent  he  had  four  other 
washerwoman.  The  answer  alleges  that  prior  to  respond- 
ent's engagement  by  Mrs.  Heisler  in  the  divorce  suit  he  rep- 
resented her  before  a  police  magistrate  in  a  proceeding  in- 
stituted by  her  against  her  husband  for  wife  abandonment, 
on  account  of  which  she  became  indebted  to  him  for  ser- 
vices in  the  sum  of  $30;  admits  that  he  collected  $20  as 
solicitor's  fees  from  Mrs.  Heisler's  husband  but  denies  that 
he  collected  $70;  admits  that  he  collected  $81  as  alimony, 
a  part  of  which  he  applied  on  the  expenses  of  the  divorce 
proceedings,  and  avers  that  this  was  done  with  the  consent 
of  Mrs.  Heisler.  Respondent  denies  that  he  obtained  an 
order  for  the  payment  of  alimony  without  the  knowledge 
of  Mrs.  Heisler,  and  avers  that  out  of  the  $81  collected  by 
respondent  he  paid  Mrs.  Heisler  $9,  for  which  he  held  her 
receipt.  The  answer  further  avers  that  Mrs.  Heisler  exe- 
cuted to  him  a  written  authority  in  January,  1906,  to  collect 
the  alimony;  that  she  was  fully  informed  as  to  all  money 
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collected  and  the  disposition  of  it,  and  that  she  paid  rent  to 
the  amount  of  $25  out  of  said  alimony  money  to  her  mother's 
landlord.  Respondent  avers  that  all  money  he  received  from 
Mrs.  Heisler  was  $20  in  cash,  about  $72  of  alimony  money 
and  $20  solicitor's  fees  from  complainant  in  the  divorce  suit, 
and  that  the  expenses  attending  the  divorce  suit  were  $62.75, 
and  alleges  that  Mrs.  Heisler  owed  him  $30  for  services 
in  the  justice's  court  and  for  other  legal  services,  which  she 
never  paid,  which  she  told  him  to  take  out  of  the  alimony 
allowed  her  in  the  divorce  case;  that  his  services  in  the 
divorce  case  were  reasonably  worth  $300,  and  sets  out  in 
considerable  detail  a  statement  of  the  services  rendered  by 
him.  Respondent  denies  falsely  and  fraudulently  repre- 
senting to  the  court  that  the  alimony  paid  by  Mrs.  Heisler's 
husband  was  for  the  use  of  herself  and  children,  and  de- 
nies that  he  ever  at  any  time  concealed,  or  attempted  to 
conceal,  from  Mrs.  Heisler  procuring  the  allowance  and 
payment  of  the  alimony  or  that  he  ever  took  any  stq)s  in 
the  case  without  her  knowledge. 

As  to  the  second  charge  in  the  information,  the  answer 
admits  the  allegations  with  reference  to  the  indictment  of 
respondent  and  his  plea  of  guilty  to  assault  in  manner  and 
form  as  charged  and  the  judgment  of  the  court  on  said  plea, 
but  alleges  that  the  plea  did  not  include  the  charge  of  an 
assault  upon  Cora  D.  Carson  with  intent  to  feloniously  and 
forcibly  ravish  and  carnally  know  her  against  her  will,  but 
simply  admitted  the  making  of  an  assault  upon  her. 

The  cause  was  referred  to  John  F.  Holland,  one  of  the 
masters  in  chancery  of  the  superior  court  of  Cook  county, 
as  special  commissioner,»to  take  the  testimony  and  report  his 
conclusions  of  law  and  fact.  After  hearing  the  testimony 
the  commissioner  reported  that  he  found  from  the  evidence 
that  respondent  agreed  with  Mrs.  Heisler  to  perform  the 
necessary  legal  services  for  her  in  the  divorce  suit  for  $25, 
to  be  paid  by  her  in  cash  as  soon  as  she  was  able  to  earn  it ; 
that  in  the  contract  of  employment  there  was  no  provision 
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for  services  to  be  rendered  by  respondent  in  relation  to  the 
custody  of  the  children  of  Mrs.  Heisler  and  her  husband  or 
with  reference  to  procuring  alimony  or  solicitor's  fees  in 
the  divorce  proceeding,  and  no  agreement  was  made  about 
the  disposition  of  any  solicitor's  fees  or  alimony  that  might 
be  collected  by  order  of  the  court ;  that  shortly  afterwards 
Mrs.  Heisler  paid  respondent  $25  in  accordance  with  the 
agreement;  that  in  November,  1905,  respondent  procured 
an  order  of  the  court  directing  Mrs.  Heisler's  husband  to 
pay  $20  solicitor's  fees  and  $3  per  week  temporary  ali- 
mony; that  the  $20  solicitor's  fees  was  paid  the  respond- 
ent by  the  attorney  for  Mrs.  Heisler's  husband,  Frederick 
Heisler ;  that  during  the  months  of  November  and  Decem- 
ber, 1905,  and  January,  1906,  Frederick  Heisler  paid  to  the 
clerk  of  the  court  $25  temporary  alimony,  which  was  paid 
to  one  Frank  Converse  for  rent  by  order  of  Mrs.  Heisler; 
that  some  time  in  January,  1906,  the  respondent  obtained 
from  Mrs.  Heisler  a  written  order  authorizing  the  derk 
of  the  circuit  court  to  pay  respondent  all  money  paid  by 
Frederick  Heisler  as  temporary  or  permanent  alimony  un- 
til otherwise  notified,  except  the  sum  of  $4,  which  was  to 
be  paid  to  Converse;  that  after  said  order  was  obtained 
the  respondent  treated  all  alimony  paid  by  Frederick  Heis- 
ler in  said  divorce  proceeding  as  his  own,  and  between 
March,  1906,  and  November,  1906,  collected  the  sum  of 
$81  of  money  so  paid  by  Frederick  Heisler  to  the  clerk  of 
the  circuit  court ;  that  out  of  that  sum  he  paid  Mrs.  Heis- 
ler at  one  time  $3,  at  another  $3  and  at  another  $6  and  re- 
tained all  the  balance  of  the  money  collected  by  him.  The 
commissioner  further  finds  that  at  various  times  Frederick 
Heisler  was  in  arrears  in  the  payment  of  alimony,  and  that 
applications  were  made  to  the  court  by  respondent  in  the 
months  of  April,  June,  July  and  December,  1906,  for  attach- 
ments for  contempt  to  enforce  payment ;  that  said  applica- 
tions were  based  on  affidavits  made  by  Mrs.  Heisler,  in 
certain  of  which  it  was  stated  "that  affiant  [Emma  Heisler] 
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and  her  two  children  was  in  need  of  the  money  so  past  due," 
and  in  certain  of  which  it  was  stated  "that  affiant  [Emma 
Heisler]  has  two  children  of  the  said  complainant  to  sup- 
port and  is  in  need  of  said  temporary  alimony,"  and  in  cer- 
tain of  which  it  was  stated  "that  affiant  [Emma  Heisler] 
has  no  other  means  of  support  except  her  own  hard  labor 
and  that  she  labors  daily  when  she  can  find  work;"  that 
respondent  presented  these  affidavits  to  the  court,  and  ver- 
bally stated  at  the  time  that  the  alimony  so  in  arrears  was 
needed  and  desired  for  the  support  of  Emma  Heisler  and 
her  two  infant  children.  The  commissioner  further  found 
that  respondent  rendered  other  legal  services  for  Mrs.  Heis- 
ler for  which  he  had  not  been  paid  otherwise  than  by  the 
alimony  collected  and  retained  by  him,  but  that  he  kept  no 
account  of  his  services  or  of  the  moneys  collected  and  dis- 
bursed by  him  and  never  rendered  Mrs.  Heisler  any  state- 
ment thereof;  that  Mrs.  Heisler  rendered  services  for  the 
respondent  as  a  washerwoman,  for  which  she  was  occasion- 
ally paid,  but  whether  paid  in  full  or  not  could  not  be  deter- 
mined from  the  evidence;  that  the  divorce  suit  was  tried  in 
November,  1906,  and  a  verdict  returned  in  favor  of  Mrs. 
Heisler;  that  the  case  was  tried  for  her  by  John  A.  Ro- 
nayne,  an  attorney  employed  on  her  behalf  by  respondent 
and  with  her  knowledge  and  consent;  that  the  trial  lasted 
two  days  and  respondent  paid  Ronayne  $50  for  his  services. 
The  commissioner  further  finds  that  the  services  rendered 
by  respondent  to  Mrs.  Heisler  were  reasonably  worth  all  he 
collected  from  her  and  all  he  received  that  was  paid  by 
Frederick  Heisler  as  solicitor's  fees  and  alimony.  Upon 
the  second  charge  in  the  information,  after  reciting  the 
record  of  the  indictment  and  conviction  of  respondent,  the 
commissioner  reports  that  Cora  D.  Carson,  upon  whom  the 
assault  was  made,  was  at  the  time  a  girl  sixteen  years  old, 
and  was  employed  the  day  previous  to  the  assault  as  a  ste- 
nographer in  the  office  of  respondent  and  was  at  the  time 
of  said  assault  in  respondent's  office. 
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The  conclusion  of  the  commissioner  is,  that  respond- 
ent's method  of  doing  business  with  clients,  as  shown  by 
the  evidence,  could  not  be  too  strongly  condemned,  but  as 
the  amount  of  money  received  by  him  did  not  exceed  the 
sum  fairly  due  him  for  the  services  rendered,  the  commis- 
sioner was  of  opinion  that  it  could  not  be  said  the  evidence 
established  respondent's  guilt  of  unprofessional  or  criminal 
conduct;  and  as  to  the  conviction  in  the  criminal  court, 
the  commissioner  reported  that  as  the  offense  "was  commit- 
ted nine  years  ago,  and,  so  far  as  this  record  discloses,  his 
life  has  been  free  from  any  criminal  conduct  during  that 
period,  the  undersigned  is  led  to  recommend  that  the  ex- 
treme penalty  of  disbarment  be  not  imposed  upon  the  re- 
spondent." 

John  L.  F0G1.E,  for  relator. 

Charucs  Hughes,  for  respondent. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Relator  filed  no  exceptions  to  the  commissioner's  find- 
ing of  facts,  but  excepted  to  his  conclusion  that  under  the 
facts  as  found  respondent  should  not  be  disbarred  and  his 
name  stricken  from  the  roll  of  attorneys  of  this  court.  Re- 
spondent has  filed  exceptions  to  the  commissioner's  finding 
of  facts  and  also  to  his  conclusions  therefrom,  it  being  the 
claim  of  respondent  that  the  conclusions  are  prejudicial  to 
him.  Appreciating  the  importance  of  the  case  to  respond- 
ent, we  have  carefully  read  all  the  testimony  as  abstracted 
by  him  and  much  of  it  from  the  record  also.  In  many  re- 
spects it  was  of  a  very  contradictory  nature.  It  will  only 
be  necessary  to  consider  the  facts  the  commissioner  re- 
ported as  proven  and  to  determine  whether  those  facts  were 
proven  by  the  testimony,  and  if  so,  whether  they  justify 
and  sustain  the  conclusions  of  the  commissioner. 

It  is  stoutly  denied  by  respondent  that  the  proof  justi- 
fied the  finding  that  he  agreed  with  Mrs.  Heisler  to  repre- 
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sent  her  in  the  divorce  case  for  $25,  but  he  claims  the 
agreement  was  he  was  to  receive  a  reasonable  fee  for  his 
services.  Our  consideration  of  the  evidence  on  this  question 
satisfies  us  that  the  commissioner's  report  in  this  respect  is 
sustained  by  it.  It  is  very  apparent  that  Mrs.  Heisler  was 
very  poor  and  very  ignorant.  She  claimed  to  have  been 
driven  out  of  her  home  by  her  husband.  They  had  two 
young  children.  One  of  them  was  in  Mrs.  Heisler's  cus- 
tody when  she  first  employed  respondent  and  he  afterwards 
secured  the  custody  of  the  other  one  for  her.  Her  testi- 
mony shows  she  had  very  little  comprehension  of  a  court 
proceeding  or  the  necessary  steps  required  to  be  taken  in 
her  case.  She  appears  to  have  relied  implicitly  upon  re- 
spondent and  to  have  done  as  he  advised  her.  In  a  short 
time  after  his  employment  Mrs.  Heisler  paid  respondent  the 
$25.  This  employment  appears  to  have  been  in  September, 
1905.  In  October  following,  respondent  filed  an  answer  to 
Frederick  Heisler's  bill  for  divorce  and  also  filed  a  cross-bill 
for  separate  maintenance.  In  November,  1905,  he  secured 
an  order  of  the  court  requiring  Frederick  Heisler  to  pay 
his  wife  $20  for  solicitor's  fees  and  $3  per  wedc  alimony 
pendente  lite.  The  $20  solicitor's  fee  was  paid  to  respond- 
ent by  Frederick  Heisler's  counsel  and  was  retained  by  him. 
Some  of  the  payments  of  alimony  were  made  weekly,  in  ac- 
cordance with  the  order  of  the  court,  but  at  different  times 
Frederick  Heisler  failed  to  make  the  pa)rments,  and  appli- 
cations were  made  by  respondent  to  the  court  for  attach- 
ments for  contempt,  to  enforce  payment.  Payments  of  the 
alimony  were  by  the  order  of  the  court  directed  to  be.  made 
by  Frederick  Heisler  to  the  clerk  of  the  court.  Out  of  the 
first  alimony  so  paid  in,  $25  was  by  order  of  Mrs.  Heisler 
paid  to  her  mother's  landlord  on  rent.  The  proof  shows, 
and  the  respondent  admits,  he  received  $81  of  the  alimony 
money,  but  he  contends  he  had  the  consent  and  authority 
of  Mrs.  Heisler  to  receive  it;  that  he  paid  her  a  portion 
of  it,  and  a  portion  of  the  remainder  he  paid,  with  her 
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knowledge  and  consent,  on  expenses  incurred  in  the  di- 
vorce proceeding.  The  proof  does  not  sustain  the  allega- 
tion of  the  information  that  Mrs.  Heisler  had  no  knowledge 
of  the  payments  of  any  alimony  being  made  by  her  husband. 
We  are  strongly  impressed  from  the  evidence  that  she  was 
not  advised  as  to  all  the  payments  made,  but  as  $25  of  it  was 
paid  out  on  her  order,  it  is  clear  she  knew  of  some  payments 
being  made.  There  is  other  proof  also  in  the  record  tending 
to  show  that  she  knew  of  payments  being  made.  Respond- 
ent procured  from  Mrs.  Heisler  a  written  order,  addressed 
to  the  clerk  of  the  circuit  court,  directing  him  to  pay  respond- 
ent all  money  paid  in  by  Frederick  Heisler  as  temporary  or 
permanent  alimony  until  otherwise  notified,  except  $4,  bal- 
ance of  the  $25  she  had  ordered  paid  on  rent.  This  order 
bears  no  date,  but  the  commissioner  found  from  the  evidence 
that  it  was  signed  in  January,  1906.  The  divorce  suit  was 
tried  by  jury  in  November,  1906.  The  trial  lasted  two  days 
and  resulted  in  a  verdict  finding  Mrs.  Heisler  not  guilty  of 
the  charges  in  the  bill — adultery  and  drunkenness.  The  trial 
was  conducted  for  Mrs.  Heisler  by  an  attorney  named  Ro- 
nayne,  who  was  employed  by  respondent  for  that  purpose, 
he  claims,  and  the  commissioner  so  finds,  with  her  knowl- 
edge and  consent,  and  to  whom  he  paid  $50  for  his  services. 
The  total  amount  of  money  the  proof  shows  respondent  re- 
ceived was  $126.  Of  this  amount  $25  was  paid  by  Mrs. 
Heisler,  $20  solicitor's  fees  and  $81  alimony  paid  by  Fred- 
erick Heisler.  The  commissioner  finds  respondent  paid  out 
of  said  moneys  to  Mrs.  Heisler  $12  and  to  Ronayne  $50, 
leaving  a  balance  of  $64.  Respondent  testified  that  he  paid 
expenses  for  Mrs.  Heisler  for  the  service  of  writs,  orders, 
rules,  typewriting,  etc.,  to  the  amount  of  $62,  but  he  kept 
no  account  of  these  expenses  as  they  were  incurred  and 
paid.  His  testimony  on  this  question  was  based  upon  recol- 
lection and  stands  unaided  by  any  books  or  memoranda. 
He  kept  no  record  of  the  services  rendered  Mrs.  Heisler  or 
of  moneys  received  or  paid  out  and  never  at  any  time  ren- 
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dered  her  any  statement  of  such  matters,  and  produced  no 
receipts  for  money  paid  out  except  the  $50  paid  Ronayne 
and  $12  paid  Mrs.  Heisler.  As  we  understand  the  evidence, 
the  first  service  performed  for  Mrs.  Heisler  by  respondent 
was  to  have  her  husband  arrested  on  a  warrant  issued  by  a 
justice  of  the  peace  for  wife  abandonment.  This  was  prob- 
ably before  the  bill  for  divorce  was  filed  by  Frederick  Heis- 
ler. But  that  suit  was  abandoned.  Respondent  claims  to 
have  paid  out  $5  on  the  expenses  of  the  wife  abandonment 
suit,  also  a  small  sum  to  a  detective  he  says  he  was  instructed 
by  Mrs.  Heisler  to  employ.  Mrs.  Heisler  denies  any  knowl- 
edge of  any  of  these  payments  and  denies  she  authorized  or 
ever  knew  of  the  employment  of  a  detective. 

If  the  contract  of  employment  had  been,  as  contended 
by  respondent,  that  he  was  to  be  paid  what  his  services  were 
reasonably  worth  instead  of  the  fixed  sum  of  $25,  as  found 
by  the  commissioner,  and  as  we  think  he  was  warranted  in 
finding,  the  amount  respondent  received  could  not  be  con- 
sidered unreasonable.  While  $25  may  have  been  a  small 
fee  to  respondent,  in  Mrs.  Heisler's  condition  it  was  a  con- 
siderable sum.  She  had  no  means  and  had  to  support  her- 
self and  small  children  by  menial  labor.  The  money  to  pay 
the  $25  had  to  be  saved  out  of  her  small  earnings,  and  it  is 
to  her  credit  that  she  paid  it  as  promptly  a$  circumstances 
would  admit.  Her  ignorance  required  that  she  be  dealt 
with  by  her  lawyer  in  the  frankest  possible  manner,  and 
greater  pains  taken  to  fully  inform  her  of  what  was  being 
done  all  the  time,  and  what  her  rights  were,  than  would  be 
required  of  a  more  intelligent  and  better  informed  client. 
It  is  well  known  to  the  legal  profession  that  ignorant  clients 
are  more  difficult  to  deal  with  than  intelligent  ones.  Re- 
spondent, however,  seems  to  have  had  no  difficulty  in  ob- 
taining the  confidence  of  Mrs.  Heisler  and  procuring  her  to 
do  whatever  he  asked  of  her  in  the  litigation.  She  appears 
to  have  been  a  tractable  client.  Her  character  was  so  as- 
sailed by  her  husband  as  to  undoubtedly  give  her  great  dis- 
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tress  and  anxiety.  Respondent  had  been  engaged  in  the 
practice  of  his  profession  in  the  city  of  Chicago  six  years 
before  he  was  employed  by  her, — time  enough  for  sufficient 
experience  to  enable  him  to  know  that  his  dealings  with  his 
clients  and  with  the  courts  should  be  so  open  and  straight- 
forward as  to  leave  no  reasonable  room  for  criticism. 

If  the  decision  of  this  case  involved  only  a  determina- 
tion of  whether  respondent  received  more  money  than  his 
services  were  worth  the  decision  would  have  to  be  in  his 
favor,  but  if  his  contention  that  Mrs.  Heisler  authorized 
him  to  collect  all  alimony  paid  and  appply  it  on  his  fees  be 
accepted  as  correct,  we  think  the  evidence  showed  in  him 
such  a  lack  of  moral  sense  and  proper  appreciation  of  his 
relations  and  duty  toward  the  court  in  which  the  litigation 
was  pending  as  to  render  him  unworthy  to  be  further  al- 
lowed to  practice  his  profession.  After  he  had  procured 
the  order  from  Mrs.  Heisler  directing  the  clerk  to  pay  him 
the  alimony  money  he  went  into  court  four  different  times, 
April,  June,  July  and  December,  1906,  to  enforce  payment 
of  the  weekly  allowance  by  contempt  proceedings.  On  each 
of  these  occasions  he  presented  affidavits  of  Mrs.  Heisler  in 
which  it  was  stated  that  the  money  was  desired  and  needed 
for  the  support  of  hersdf  and  children,  and  at  the  same 
time,  notwithstanding  respondent  says  he  was  to  have  the 
money  he  was  seeking  to  collect  to  apply  on  his  fees,  he  ver- 
bally stated  to  the  court  that  Mrs.  Heisler  and  her  children 
needed  the  money  for  their  support.  The  allowance  of  ali- 
mony pendente  lite  had  been  made  by  the  court  for  the  ben- 
efit of  Mrs.  Heisler  and  her  children  and  not  for  solicitor's 
fees.  Twenty  dollars  was  allowed  for  that  purpose  and 
paid  to  respondent.  These  litigants  were  both  poor,  and 
this  was  considered  by  the  court  in  fixing  the  allowances 
made.  It  was  evidently  the  view  of  the  court  that  the 
amounts  fixed  to  be  paid  by  Frederick  Heisler  as  solicitor's 
fees  and  alimony  were  as  much  as  he  was  able  to  pay  for 
those  purposes  pending  the  suit.     If  it  had  been  thought 
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proper  for  him  to  pay  a  larger  sum  for  solicitor's  fees  it  is 
to  be  presumed  the  court  would  have  so  ordered.  If  it  had 
been  called  to  the  attention  of  the  court  that  after  appro- 
priating the  $20  respondent  had  an  agreement  with  Mrs. 
Heisler  by  which  he  was  to  have  the  weekly  payments  of  ali- 
mony also  to  apply  on  his  fees,  it  would  have  been  the  duty 
of  the  court  to  set  aside  the  order  for  the  payment  of  ali- 
mony. Having  allowed  Mrs.  Heisler  all  the  solicitor's  fees 
the  court  thought  her  entitled  to  under  the  circumstances, 
it  would  not  have  been  tolerated  that  the  alimony  should 
also  be  appropriated  for  that  purpose.  This  must  have  been 
understood  by  respondent,  for  he  repeatedly,  by  affidavits 
presented  and  verbal  statements  made  by  him  to  the  court, 
represented  that  the  alimony  was  wanted  for  the  support  of 
Mrs.  Heisler  and  her  children,  and  the  aid  of  the  strong 
arm  of  the  law  was  asked  to  force  Frederidc  Heisler  to  pay 
this  money  so  that  his  wife  and  children  might  have  it  to 
live  on.  It  is  of  absolutely  no  consequence  whether  respond- 
ent rendered  services  worth  more  than  he  received  pay  for 
or  whether  the  contract  of  employment  was  as  claimed  by 
him.  The  damaging  fact  is  that  he  concealed  the  truth  and 
by  false  representations  imposed  upon  the  court,  of  which 
he  was  an  officer,  in  order  that  he  might  profit  a  few  dollars 
thereby.  Nor  is  the  offense  mitigated  by  the  fact  that  he 
paid  Mrs.  Heisler  a  few  dollars  of  the  money  thus  collected. 
Respondent  testified  that  notwithstanding  Mrs.  Heisler  au- 
thorized him  to  keep  all  the  alimony  money  collected  by 
him,  he  paid  her  $12  out  of  it  because  she  was  in  need  and 
he  did  not  think  "she  could  afford  to  lose  it  all."  It  was  not 
the  purpose  of  making  the  order  for  the  payment  of  the  ali- 
mony that  respondent  should  collect  it  and  dole  out  to  Mrs. 
Heisler  small  sums  when  in  his  judgment  she  needed  it.  If 
he  had  wanted  more  fees  or  more  money  to  pay  the  ex- 
penses of  the  litigation  he  knew  the  only  prcq)er  way  to 
procure  it  was  to  ask  the  court  for  an  order  on  Frederick 
Heisler  to  pay  it.    If  he  had  been  too  poor  to  pay  more  it  is 
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not  probable  that  the  court  would  have  permitted  the  money 
paid  for  the  support  of  Mrs.  Heisler  and  children  to  be  ab- 
sorbed for  those  purposes. 

We  can  take  no  other  view  of  the  finding  of  facts  by  the 
commissioner,  which  is  fully  sustained  by  the  evidence,  in 
relation  to  the  conduct  of  respondent  in  collecting  and  ap- 
propriating this  money,  to  say  nothing  of  his  previous 
immoral  conduct  as  shown  by  his  plea  of  guilty  to  the  in- 
dictment in  the  criminal  court  and  the  judgment  and  sen- 
tence against  him  thereon,  than  that  it  clearly  convicts  him 
of  conduct  which  cannot  be  passed  over  with  a  mere  cen- 
sure, but  makes  it  our  duty  to  strike  his  name  from  the  roll 
of  attorneys.  We  are  not  unmindful  of  the  serious  conse- 
quences of  such  action  to  respondent  and  that  the  proof  to 
justify  it  must  be  clear  and  satisfactory.  {People  v.  Thorn- 
ton, 228  111.  42;  People  V.  Matthews,  217  id.  94.)  We  can 
see  no  difference  in  moral  turpitude  between  fraud  and 
misrepresentation  in  procuring  an  original  order  for  the 
payment  of  alimony,  and  fraud  and  misrepresentation  in 
enforcing  payment  upon  an  order  already  made.  In  People 
V.  Leary,  84  111.  190,  we  held  the  procuring  of  an  order  for 
the  pa)rment  of  alimony  upon  a  paper  purporting  to  have 
been  sworn  to  by  the  defendant,  the  wife  of  complainant, 
but  which,  in  fact,  she  did  not  swear  to,  her  name  having 
been  signed  to  it  by  her  solicitor  while  she  was  ill,  justified 
the  disbarment  of  the  solicitor.  In  tliat  case  it  was  said 
(p.  91)  :  "A  motive  for  his  conduct  may  be  found  in  the 
fact  he  had  procured  Mrs.  Powers,  while  in  her  confine- 
ment, to  sign  a  paper  authorizing  him  to  receive  any  money 
which  the  court  migfit  allow  her  in  the  progress  of  the 
cause."  In  People  v.  Pickler,  186  111.  64,  it  was  held  that  a 
lawyer  who  induces  a  court  to  allow  appeals  upon  bonds  he 
knows  to  be  worthless  or  fictitious  is  guilty  of  such  miscon- 
duct as  to  warrant  his  disbarment.  In  People  v.  Beattie, 
137  111-  553t  it  was  said  (p.  574)  :  "The  lawyer's  duty  is 
of  a  double  character.     He  owes  to  his  client  the  duty  of 
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fidelity,  but  he  also  owes  the  duty  of  good  faith  and  hon- 
orable dealing  to  the  judicial  tribunals  before  whom  he 
practices  his  profession.  He  is  an  officer  of  the  court — z 
minister  in  the  temple  of  justice.  His  high  vocation  is  to 
correctly  inform  the  court  upon  the  law  and  the  facts  of  the 
case  and  to  aid  it  in  doing  justice  and  arriving  at  correct 
conclusions.  He  violates  his  oath  of  office  when  he  resorts 
to  deception  or  permits  his  clients  to  do  so."  In  People  v. 
Maccmley,  230  111.  208,  it  was  said  (p.  213)  :  "The  stand- 
ard of  personal  and  professional  integrity  which  should  be 
applied  to  persons  admitted  to  practice  law  in  the  courts  is 
not  satisfied  by  such  conduct  as  merely  enables  them  to  es- 
cape the  penalties  of  the  criminal  law." 

This  court  has  always  held  that  a  high  sense  of  personal 
and  professional  integrity  must  be  observed  by  members  of 
the  profession,  not  only  toward  clients  but  toward  the  courts 
in  which  they  practice.  They  are  a  part  of  the  machinery 
of  the  law  for  the  administration  of  justice,  and  it  is  indis- 
pensable that  courts  shall  in  a  large  measure  be  able  to  rdy 
upon  their  good  faith  and  fair  dealing.  It  is  no  hardship 
to  make  this  requirement,  and  it  cannot  be  relaxed  with- 
out great  detriment  to  the  profession  and  to  the  proper  ad- 
ministration of  justice.  Men  who  cannot  conform  to  the 
standard  fixed  must  employ  their  talents  in  other  fields  than 
the  legal  profession.  The  proof  of  respondent's  misconduct 
in  the  respects  mentioned  meets  the  requirements  of  the 
rules  laid  down  in  the  previous  decisions  of  this  court,  and 
the  commissioner  should  have  recommended  disbarment 
upon  the  facts  found  proven.  ^ 

A  judgment  will  therefore  be  entered  that  the  rule  be 
made  absolute  and  respondent's  name  stricken  from  the  roll 
of  attorneys  of  this  court.  ^^^^  ,^^  ^^^^^^_ 
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Thk  PKOPI.E  0^  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  DoNANTO  DEI.UCE,  Plaintiff  in  Error. 

Opinion  filed  December  1$,  1908— Rehearing  denied  Feb.  4,  ipop. 

1.  Criminal  law — credit  to  be  given  witnesses  is  a  question 
for  the  jury.  The  weight  to  be  given  the  testimony  of  witnesses 
and  the  credit  to  be  given  the  witnesses  are  questions  for  the  jury, 
and  the  Supreme  Court  will  not  substitute  its  judgment  for  that 
of  the  jury  and  reverse  a  judgment  of  conviction  on  the  facts  un- 
less satisfied,  from  a  consideration  of  all  the  evidence,  that  there 
is  reasonable  doubt  of  the  guilt  of  the  accused. 

2.  Same — when  jury  may  find  that  the  accused  W€Ls  sufficiently 
identified.  In  a  prosecution  for  robbery,  if  the  complaining  witness 
testifies  positively  that  the  accused  was  one  of  the  men  who  robbed 
him  the  jury  may  find  that  the  accused  was  sufficiently  identified, 
although  the  accused,  his  mother  and.  his  sister  testify  that  he  was 
at  home  at  the  time  it  was  claimed  the  robbery  was  committed. 

3.  Same — when  admitting  proof  that  accused  had  foreign  coin 
in  his  possession  is  not  error.  Where  a  Russian  coin,  of  certain 
value,  was  one  of  the  articles  taken  during  a  robbery,  it  is  not 
error  to  allow  witnesses  to  testify  that  they  saw  the  accused,  after 
•the  robbery,  with  a  Russian  coin  in  his  possession,  without  iden- 
tifying the  coin  as  to  amount  or  in  other  particulars,  where  the 
accused  admits  that  he  had  a  Russian  coin  and  explains  his  pos- 
session of  it  but  does  not  attempt  to  show  that  it  was  different  in 
amount  from  the  one  stolen. 

4.  Same — an  instruction  that  possession  of  stolen  property  soon 
after  a  robbery  is  prima  facie  evidence  of  guilt  is  not  erroneous. 
Where  there  is  evidence  tending  to  show  that  the  accused  had  some 
of  the  stolen  property  in  his  possession  shortly  after  the  robbery 
took  place,  it  is  not  error  to  give  an  instruction  stating,  substan- 
tially, that  possession  of  stolen  property,  the  proceeds  of  a  robbery 
or  burglary,  soon  after  the  commission  of  the  offense,  is  prima 
facie  evidence  of  the  guilt  of  the  party  in  whose  possession  the 
property  is  found. 

5.  Same — when  proof  that  revolver  was  loaded  is  not  necessary. 
A  finding  in  the  verdict  in  a  robbery  case  that  the  defendant  "was 
armed  with  a  deadly  weapon,  with  intent,  if  resisted,  to  kill  and 
maim,"  is  not  unwarranted,  even  though  there  is  no  proof  that  the 
revolver,  which  the  complaining  witness  testified  was  held  by  the 
defendant,  was  loaded;  nor  does  the  absence  of  such  proof  con- 
stitute a  variance  from  the  indictment,  which  charged  that  the  de- 
fendant was  armed  with  a  dangerous  weapon. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  A.  H.  Chetlain,  Judge,  presiding. 

CantwELL  &  Roth,  for  plaintiff  in  error : 

Where  the  evidence  is  close  the  instructions  must  be  ac- 
curate. People  V.  McGinnis,  234  111.  68 ;  Miller  v.  People, 
229  id.  376. 

No  presumption  of  guilt  can  arise  where  the  property  in 
possession  of  the  accused  is  not  satisfactorily  shown  to  be 
the  identical  property  taken.  Wills  on  Circumstantial  Evi- 
dence, (6th  Am.  ed.)  63 ;  Smith  v.  State,  44  Tex.  Crim.  81 ; 
Roy  V.  State,  34  id.  301 ;   Hilligas  v.  State,  55  Neb.  586. 

It  is  the  recent  possession,  unexplained,  without  circum- 
stances appearing  which  •  indicate  that  such  possession  is 
consistent  with  defendant's  innocence,  which  constitutes  evi- 
dence against  the  accused.  Watts  v.  People,  204  111.  233; 
Conkwright  v.  People,  35  id.  204;  Orr  v.  State,  107  Ala. 
35 ;  Blaker  v.  State,  130  Ind.  203 ;  Ingalls  v.  State,  48  Wis. 
647;  State  v.  Brady,  121  Iowa,  561;  Oxter  v.  United 
States,  I  Ind.  Ter.  85 ;  Johnson  v.  Territory,  5  Okl.  695 ; 
State  V.  Walters,  7  Wash.  246;  Robb  v.  State,  35  Neb.  285. 

Evidence  of  good  character  or  of  alibi  should  not  be 
ignored,  for  such  evidence  may  prevent  any  presumption  of 
guilt  from  arising  from  proof  of  recent  possession.  State 
V.  North,  95  Mo.  615;  State  v.  Edwards,  109  id.  315; 
State  V.  Wright,  199  id.  161 ;  State  v.  Snell,  46  Wis.  524. 

Instructions  authorizing  a  conviction  on  circumstantial 
evidence  are  erroneous  where  there  is  no  circumstantial 
evidence  showing  guilt,  and  where  such  instructions  may 
lead  the  jury  into  fields  of  conjecture  and  cause  a  convic- 
tion upon  evidence  from  which  an  inference  of  guilt  can 
not  legally  be  drawn.    Kevern  v.  People,  224  111.  170. 

The  mere  fact  that  there  was  evidence  tending  to  prove 
that  the  accused  was  armed  was  not  sufficient  to  prove  that 
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he  had  an  intent  to  kill  and  maim  if  resisted.  Friederich 
V.  People,  147  111.  310;  Garrity  v.  People,  70  id.  83;  Scott 
V.  State,  49  Ark.  156. 

The  finding  of  the  jury  was  that  the  accused  was  armed 
with  a  "deadly"  weapoil,  but  to  constitute  aggravated  rob- 
bery the  statute  requires  that  the  accused  should  be  armed 
with  a  "dangerous"  weapon.    Crim.  Code,  sec.  246. 

Unloaded  revolvers  are  classed  by  statute  as  deadly 
weapons.    Crim.  Code,  sec.  54a. 

A  pistol,  unless  proved  to  be  loaded,  is  not  proved  dan- 
gerous as  a  firearm.  State  v.  Godfrey,  17  Ore.  300;  State 
V.  Napper,  6  Nev.  113. 

Unless  its  size  and  weight  are  proved  a  pistol  is  not 
proved  dangerous  as  a  bludgeon.  Stephenson  v.  State,  33 
Tex.  Crim.  162. 

The  statute  requires  that  to  constitute  aggravated  rob- 
bery the  accused  should  have  an  intent  to  kill  or  maim  the 
person  robbed.    Crim.  Code,  sec.  246. 

The  verdict  must  be  responsive  to  the  issues.  People  v. 
Lemen,  231  111.  193;  Mai  v.  People,  224  id.  415. 

W.  H.  Stead,  Attorney  General,  and  John  J.  Healy, 
State's  Attorney,  (Edward  S.  Day,  and  James  J.  Bar- 
bour, of  counsel,)  for  the  People: 

The  positive  identification  of  the  defendant  as  the  rob- 
ber is  not  overcome  by  the  family  alibi.  Rogers  v.  People, 
98  111.  581;  Klein  v.  People,  113  id.  596;  Schroeder  v. 
People,  196  id.  211. 

Possession  of  stolen  property  soon  after  the  commis- 
sion of  offense  is  prima  facie  evidence  of  guilt.  Smith  v. 
People,  115  111.  17;  Lang  ford  v.  People,  134  id.  444;  Mo- 
gee  v.  People,  139  id.  138;  Williams  v.  People,  196  id, 
173;  Watts  V.  People,  204  id.  233;  Miller  v.  People,  229 
id.  376. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Plaintiff  in  error  was  indicted  in  the  criminal  court  of 
Cook  county  on  the  charge  of  robbing  one  Wladyslaw  Mat- 
yasik,  being  then  and  there  armed  with  a  revolver,  with  in- 
tent, if  resisted,  to  kill  and  maim.  The  jury  found  plaintiff 
in  error  guilty  and  also  found  him  to  be  of  the  age  of  nine- 
teen years.  He  was  sentenced  to  the  State  reformatory  at 
Pontiac,  and  to  reverse  this  judgment  and  sentence  this  writ 
of  error  has  been  sued  out. 

Matyasik,  the  complaining  witness,  testified  that  at  about 
eleven  o'clock  on  the  night  of  January  24,  1908,  he  was 
walking  across  the  Taylor  street  bridge,  in  Chicago,  when 
he  was  stopped  by  three  men  and  told  to  hold  up  his  hands; 
that  the  plaintiff  in  error  was  one  of  the  men  and  had  a  re- 
volver in  his  hands;  that  after  he  had  held  up  his  hands 
he  was  searched  by  the  men,  and  they  took  from  his  per- 
son $12  in  United  States  money,  a  Russian  coin  of  the 
value  of  $5,  a  watch  valued  at  $15  and  a  chain  valued  at 
$9,  all  belonging  to  him,  and  thereupon  ran  away.  He  re- 
ported the  matter  to  the  police,  and  next  saw  the  plaintiflF 
in  error  at  the  police  station  about  two  weeks  later,  where 
he  was  under  arrest.  Eddie  Kasper  and  Joseph  Kasper  tes- 
tified that  a  few  days  after  January  24,  1908,  they  saw  the 
plaintiff  in  error  with  a  Russian  coin  in  his  possession.  The 
plaintiff  in  error  testified  that  he  did  not  hold  up  the  ccmi- 
plaining  witness  nor  take  anything  from  him ;  that  he  was 
at  homt  with  his  mother  and  sister  all  the  evening  in  ques- 
tion and  did  not  go  out  that  night  at  all ;  that  he  was  wdl 
acquainted  with  several  Poles  living  in  his  neighborhood 
and  was  asked  by  some  of  his  friends  to  get  a  Russian  coin 
changed ;  that  this  was  the  coin  the  Kaspers  saw  in  his  pos- 
session; that  he  did  not  steal  the  coin  and  knew  nothing 
of  the  robbery.  His  mother,  Margaret  Donato,  testified 
that  he  was  at  home  during  the  entire  evening  of  Janu- 
ary 24 ;  that  on  the  way  to  court  with  her  daughter,  Mary, 
she  met  the  prosecuting  witness,  who  said  if  she  would  pay 
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him  $50  he  would  not  prosecute  the  case.  Mary,  the  daugh- 
ter, who  was  nime  years  old,  also  testified  that  plaintiff  in 
error  was  at  home  all  the  evening  of  January  24,  and  that 
as  she  was  going  to  court  to  attend  the  trial,  with  her 
mother,  the  prosecuting  witness  said  that  if  the  mother 
would  give  him  $50  he  would  not  prosecute.  One  James 
Pacenti  swore  that  he  had  known  plaintiff  in  error  for  a 
long  time  and  that  his  general  reputation  for  honesty  was 
good.  There  is  no  testimony  in  the  record  showing  the 
business  of  the  prosecuting  witness,  plaintiff  in  error  or  any 
of  the  other  witnesses  in  the  case. 

Counsel  insist  that  the  evidence  was  not  sufficient  to  jus- 
tify the  conviction.  The  weight  to  be  given  to  the  testi- 
mony and  the  credit  to  be  given  the  various  witnesses  are 
purdy  questions  for  the  jury.  The  law  has  entrusted  to 
them  the  consideration  of  these  questions,  and  this  court  has 
no  right  to  interpose  by  substituting  its  own  opinion  when 
the  jury  have  honestly  and  according  to  their  best  light  per- 
formed this  duty,  unless  satisfied,  from  a  consideration  of 
all  the  testimony,  that  there  is  a  reasonable  doubt  of  the 
guilt  of  the  accused.  (Gainey  v.  People,  97  111.  270;  Mil- 
ler V.  People,  229  id.  376.)  The  jury  had  the  witnesses  be- 
fore them  and  could  judge  of  their  intelligence,  credibility 
and  manner  of  testifying  far  better  than  this  court. 

In  this  connection  counsel  for  the  plaintiff  in  error  insist 
that  there  was  not  sufficient  identification  of  plaintiff  in  er- 
ror to  justify  his  conviction.  Whether  or  not  the  bridge 
was  sufficiently  lighted  for  Matyasik  to  identify  the  robbers 
or  whether  he  identified  the  plaintiff  in  error  in  some  other 
way  the  record  does  not  disclose.  It  does  appear,  however, 
that  Deluce  was  positively  identified  by  the  prosecuting  wit- 
ness, and  the  only  way  this  identification  is  contradicted  is 
by  the  testimony  of  himself,  his  mother  and  sister  that  he 
was  at  home  at  the  time  the  robbery  was  said  to  have  been 
committed.  The  jury  had  before  them  all  of  these  yvit- 
nesses,  under  an  instruction  for  plaintiff  in  error  that  his 
S87  —  35 
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identity  as  the  guilty  person  must  be  proved  beyond  a  rea- 
sonable doubt.  It  was  a  question  of  credibility  between  the 
witnesses  on  the  two  sides, — a  question  peculiarly  within 
the  province  of  the  jury.  (Rogers  v.  People,  98  111.  581.) 
They  believed  the  prosecuting  witness  and  disbelieved  the 
story  of  the  alibi.  We  cannot  say  that  in  doing  this  they 
found  a  verdict  against  the  evidence. 

Plaintiff  in  error  insists  that  the  court  erred  in  giving  in- 
struction 4,  which  stated,  in  substance,  that  the  possession 
of  stolen  property,  the  proceeds  of  a  robbery  or  burglary, 
soon  after  the  commission  of  the  offense,  is  pritna  facie  evi- 
dence of  the  guilt  of  the  party  in  whose  possession  such 
property  is  found.  Without  doubt  there  are  contradictory 
decisions  on  this  branch  of  the  law.  In  some  jurisdictions 
the  mere  fact  of  recent  possession  is  evidence  against  the 
possessor,  while  in  others  it  is  only  unexplained  recent  pos- 
session which  is  evidence  against  the  possessor.  (25  Cyc. 
131.)  Whatever  the  law  is  as  to  the  presumption  of  guilt, 
it  is  everywhere  agreed  that  the  question  is  one  of  fact  and 
not  of  law.  The  jury  must  pass  on  all  the  evidence,  and  the 
weight  to  be  given  to  such  evidence  is  for  the  jury  alone. 
The  law  does  not  presume  guilt.  25  Cyc.  134,  and  cases 
there  cited;   18  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  485. 

Plaintiff  in  error  insists  that  this  court  held  in  Conk- 
Wright  V.  People,  35  111.  204,  that  a  similar  instruction  was 
erroneous.  This  court  in  Comfort  v.  People,  54  111,  404, 
had  under  consideration  the  question  whether  the  Conk- 
iirright  case,  supra,  laid  down  the  doctrine  contended  for  by 
plaintiff  in  error,  and  it  was  said  (p.  407)  :  "It  is  insisted 
that  the  possession  of  property  soon  after  it  is  stolen  is  not, 
of  itself,  prima  facie  evidence  that  it  was  stolen  by  the  per- 
son in  whose  possession  it  is  found,  and  the  case  of  Conk- 
Wright  V.  People,  35  111.  204,  is  referred  to  in  support  of 
the  position.  If  the  case  announces  such  a  rule,  it  is  too 
broad  and  should  be  limited."  The  opinion  goes  on  to  say 
that  while  such  recent  possession  is  prima  facie  evidence  of 
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guilt,  yet  it  should  not  control  when  it  is  explained  by  other 
evidence  or  surrounding  circumstances;  that  "if  the  pos- 
session is  recent  after  the  theft,  and  there  are  no  attendant 
circumstances  or  other  evidence  to  rebut  the  presumption  or 
to  create  a  reasonable  doubt  of  guilt,  the  mere  fact  of  such 
possession  would  warrant  a  conviction."  This  court  has 
frequently  had  this  question,  with  varying  facts,  before  it 
for  consideration,  and  the  doctrine  laid  down  in  the  Com- 
fort case,  suproj  has  been  repeatedly  affirmed.  {Sahlinger 
V.  People,  I02  111.  241 ;  Smith  v.  People,  103  id.  82 ;  Long- 
ford V.  People,  134  id.  444;  Magee  v.  People,  139  id.  138; 
Williams  v.  People,  196  id.  173;  Watts  v.  People,  204  id. 
233 ;  Miller  v.  People,  supra,)  Prima  facie  evidence  means 
presumptive  evidence ;  at  first  view, — ^that  is,  evidence  which 
authorizes  but  does  not  require  conviction.  (State  v.  Bradyj 
121  Iowa,  561.)  It  does  not  mean  that  after  this  prima 
facie  evidence  is  introduced  the  burden  shifts  to  the  de- 
fendant, but  only  that  if  after  the  jury,  considering  all  the 
evidence,  including  the  evidence  of  recent  possession  and 
any  explanation  of  such  recent  possession  which  may  have 
been  given,  then  entertain  a  reasonable  doubt  of  the  guilt 
of  the  accused  he  must  be  acquitted,  (Hoge  v.  People,  117 
111.  35 ;  People  v.  Casey,  231  id.  261 ;)  and  that  such  proof 
is  only  sufficient  to  convict  when  unexplained.  We  think 
there  was  no  error  on  this  record  in  giving  the  instruction 
under  consideration. 

The  plaintiff  in  error  further  insists  that  the  court  com- 
mitted error  in  permitting  the  two  Kaspers  to  testify  that 
they  saw  a  Russian  coin  in  the  possession  of  the  plaintiff 
in  error  without  identifying  it  as  to  amount  or  in  other 
particulars.  Plaintiff  in  error  admitted  the  possession  of  a 
Russian  coin  and  did  not  attempt  to  shew  that  it  was  dif- 
ferent in  amount  from  the  one  which  the  complaining  wit- 
ness testified  had  been  taken  from  him.  This  evidence  was 
competent.    The  weight  to  be  g^ven  to  it  is  for  the  jury. 
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The  instructions  on  circumstantial  evidence  were  justi- 
fied by  the  testimony.  The  instruction  as  to  an  accessory, 
complained  of  by  the  plaintiff  in  error,  was  properly  given. 
From  the  testimony  before  us  it  might  be  fairly  inferred 
that  plaintiff  in  error  himself  did  not  take  the  property  off 
the  person  of  the  complaining  witness,  but  stood  by  holding 
a  revolver. 

Complaint  is  also  made  of  the  giving  of  instruction  lo 
for  the  prosecution,  which  it  is  agreed  is  the  same  as  the 
fourth  instruction  for  the  People  in  People  v.  Horchler,  231 
111.  566.  We  have  considered  the  argument  of  plaintiff  in 
error  on  this  question  and  re-affirm  the  views  expressed  in 
that  case. 

We  do  not  agree  with  the  contention  that  the  jury  were 
not  justified  in  finding  that  plaintiff  in  error  had  an  intent 
to  kill  and  maim  because  there  was  no  proof  that  the  re- 
volver was  loaded,  or  that  there  was  a  variance  because  such 
proof  was  not  made. 

Plaintiff  in  error  also  insists  that  the  Indeterminate  Sen- 
tence act  is  unconstitutional,  urging,  among  other  reasons, 
that  the  punishment  under  the  act  is  not  proportionate  to 
the  nature  of  the  offense.  Much  of  the  argument  found  in 
the  brief  on  this  point  would  be  more  properly  addressed 
to  a  legislative  body  than  to  a  court.  This  court  fully  con- 
sidered the  constitutionality  of  this,  act  on  the  matters  in- 
volved, in  People  v.  State  Reformatory,  148  111.  413,  and 
George  v.  People,  167  id.  447.  These  decisions  fully  cover 
all  the  points  raised  in  the  briefs.  We  see  no  reason  to 
change  or  add  to  what  we  there  stated. 

We  find  no  reversible  error  in  the  record.  The  judg- 
ment of  the  criminal  court  of  Cook  county  will  be  affirmed. 

Judgment  afhrmed. 
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Edmund  Stephen,  Admr.,  Appellee,  vs.  Joseph  J.  Duffy, 

Appellant. 

Opinion  filed  December  13,  ipo8 — Rehearing  denied  Feb,  4,  ipop. 

1.  Master  and  servant — when  the  question  of  master^s  negli- 
gence is  for  the  jury.  Where  the  evidence  shows  that  if,  in  ex- 
ploding dynamite  in  rock  excavation  work,  but  a  single  row  of 
holes  had  been  charged  and  fired  instead  of  charging  and  firing 
four  rows  at  a  time,  an  inspection  of  the  broken  rock  would  have 
disclosed  whether  the  charge  in  any  hole  had  not  exploded,  the 
question  whether  this  method  should  have  been  followed  by  the 
contractor  in  the  exercise  of  reasonable  care  to  provide  his  shov- 
elers  with  a  reasonably  safe  place  in  which  to  work  is  for  the  jury. 

2.  Same — fact  that  dynamite  is  dangerous  should  be  considered 
in  determining  the  question  of  contractor's  care.  In  determining 
whether  the  exercise  by  a  contractor  of  reasonable  care  to  provide 
his  shovelers  a  reasonably  safe  place  in  which  to  work  required 
the  use  of  a  slower  and  more  expensive  method  of  blasting  with 
dynamite  than  the  method  adopted,  weight  must  be  given  to  the 
fact  that  dynamite  is  a  powerful  and  dangerous  force,  requiring 
care  in  its  use  commensurate  with  the  danger. 

3.  Same — what  is  not  an  ordinary  risk  incident  to  employment 
as  cranesman  on  steam  shovel  The  danger  arising  from  an  ex- 
plosion of  a  charge  of  dynamite  which  had  failed  to  explode  when 
the  other  charges  were  fired,  several  days  before,  is  not  an  ordi- 
nary risk  incident  to  the  employment  of  a  cranesman,  whose  du- 
ties are  to  assist  in  the  operation  of  a  steam  shovel  engaged  in 
removing  broken  rock. 

4.  Evidence — when  expert  testimony  is  properly  admitted.  Tes- 
timony of  witnesses  skilled  by  long  experience  in  blasting  rock,  to 
the  effect  that  defendant  might  have  employed  a  different  method 
of  blasting,  by  which  an  inspection  of  the  broken  rock  after  the 
blast  would  have  revealed  the  existence  of  any  charge  which  had 
missed  fire,  is  proper,  even  though,  in  the  particular  case  in  ques- 
tion, the  broken  rock  was,  in  fact,  inspected  after  the  blast  and 
no  charge  which  had  missed  fire  discovered. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Will  county;  the  Hon.  Dorrance  Dibell,  Judge,  pre- 
siding. 


Digitized  by  VjOOQ iC 


550  Stephen  v.  Duppy.  [87  E 

This  is  an  appeal  by  Joseph  J.  Duffy  from  a  judgment 
of  the  Appellate  Court  for  the  Second  District  affirming 
a  judgment  for  the  sum  of  $5000  recovered  by  Edmund 
Stephen,  administrator  of  the  estate  of  Alfred  Oestry,  de- 
ceased, appellee,  in  the  circuit  court  of  Will  county,  against 
appellant,  for  damages  for  the  death  of  appellee's  intestate, 
alleged  to  have  been  caused  through  the  negligence  of  the 
appellant.  To  the  suit  Joseph  J.  Duffy  and  M.  J.  Scanlcm, 
co-partners  as  J.  J.  Duffy  &  Co.,  and  the  Joseph  J.  Duffy 
Contracting  Company,  a  corporation,  were  made  defend- 
ants. The  jury  were  instructed  that  there  was  no  evidence 
tending  to  establish  any  liability  as  to  any  of  the  defendants 
except  appellant,  and  they  were  also  instructed  to  disregard 
each  of  the  counts  of  the  declaration  except  the  first,  second 
and  third. 

The  first  count  alleges,  in  substance,  that  defendants,  on 
December  23,  1904,  were  engaged  in  the  business  of  ex- 
cavating and  removing  stone  and  other  material  from  the 
drainage  channel  of  the  Sanitary  District  of  Chicago,  in 
Will  county,  Illinois,  and  that  in  the  prosecution  of  said  work 
the  defendants  drilled  holes  in  the  natural  ledge  of  rock 
and  placed  therein  dynamite  for  the  purpose  of  exploding 
the  same  to  break  and  loosen  the  rock  so  that  it  might  be 
removed  from  said  channel  by  means  of  a  steam  shovel, 
which  was  operated  by  the  deceased  under  the  direction  of 
an  engineer;  that  it  was  the  duty  of  defendants  to  exercise 
reasonable  care  in  placing  and  exploding  the  dynamite  so 
that  all  of  the  dynamite  would  be  exploded  by  the  applica- 
tion of  the  electric  current  used  for  that  purpose,  and  that  it 
was  their  duty  to  withdraw  from  the  stone  any  dynamite 
not  so  exploded  before  the  deceased  engaged  in  the  removal 
of  the  blasted  stone.  The  negligence  charged  in  this  count 
is,  that  the  defendants  carelessly  and  wrongfully  prepared 
and  placed  said  several  charges  of  dynamite  in  the  holes 
aforesaid  without  reasonably  careful  and  proper  connec- 
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tions,  so  that  the  dynamite  was  not  all  exploded  by  the  elec- 
tric current,  and  defendants  did  not  use  reasonaoie  care  to 
remove  the  unexploded  djmamite  before  the  shovder  on 
which  deceased  worked  was  placed  in  operation  to  remove 
this  particular  stone.  It  was  averred  that  as  a  result  of 
such  negligence  unexploded  dynamite  which  remained  in 
the  mass  of  broken  rock  after  the  application  of  the  cur- 
rent exploded  and  killed  the  deceased  while  he,  in  the  exer- 
cise of  due  care,  was  assisting  in  removing  the  stone.  The 
second  count  charges  a  negligent  failure  to  inspect  the  stone 
after  the  explosion  resulting  from  the  application  of  the 
current,  for  the  purpose  of  ascertaining  whether  all  the  dy- 
namite had  been  exploded.  The  third  count  charges  a  neg- 
ligent failure  to  provide  for  the  deceased  a  safe  place  in 
which  to  work. 

At  the  time  of  the  accident  appellant  had  in  his  employ 
a  large  force  of  men  engaged  in  excavating  a  portion  of 
the  drainage  channel  of  the  Sanitary  District  of  Chicago. 
The  excavation,  which  was  being  made  in  solid  limestone, 
was  one  hundred  and  sixty-two  feet  in  width,  extending 
across  the  channel,  and  about  sixteen  feet  deep.  The 
method  of  operation,  which  appears  to  have  been  the  ccMn- 
mon  one  in  use  by  contractors  engaged  in  this  sort  of  work, 
was  first  to  make  a  channel,  running  lengthwise  of  the 
drainage  channel,  about  two  inches  in  width  and  sixteen 
feet  deep  along  the  outer  line  on  each  side  of  the  proposed 
excavation.  When  the  "channeling,"  as  this  work  was 
called,  was  completed  for  a  certain  distance,  from  twenty- 
eight  to  thirty  holes  were  drilled,  in  four  rows,  in  the 
bench  of  rock.  The  rows  were  about  eight  feet  apart  and 
the  holes  in  each  row  were  the  same  distance  from  each 
other.  Each  hole  was  from  twelve  to  fourteen  feet  deep. 
These  holes  were  two  inches  in  diameter,  and  after  they 
were  drilled  light  explosives  were  placed  therein  and  fired 
to  clean  out  the  holes  and  make  a  small  pocket  at  the  bot- 
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torn  in  which  to  place  the  main  charge  of  dynamite.  After 
"springing  the  holes,"  as  this  operation  was  called,  each 
hole  was  charged  with  from  forty  to  fifty  pounds  of  dyna- 
mite, and  a  small  copper  cap,  known  as  the  "exploder," 
attached  to  two  small  wires,  was  then  inserted  in  and  fas- 
tened to  the  last  stick  of  dynamite  placed  in  the  hele.  In 
order  to  prevent  this  cap  from  becoming  damp  the  hole 
around  the  cap  was  filled  with  soap  or  some  greasy  sub- 
stance. The  wires  running  from  each  hole  were  then  con- 
nected with  a  main  wire  leading  to  the  power  house,  some 
distance  away,  and  from  this  point  the  shots  were  all  fired 
simultaneously  by  means  of  electricity.  After  the  explosion 
the  bench  of  rock  in  which  the  shots  were  placed  would  be 
broken  up,  and  the  pile  of  broken  rock  would  be  about  four 
feet  higher  than  the  surface  of  the  rock  before  the  shots 
were  fired.  After  the  rock  had  been  broken  up  in  this  man- 
ner it  was  loaded  into  cars  by  means  of  a  steam  shovel. 
The  deceased  was  employed  on  the  steam  shovel  as  cranes- 
man,  and  his  duties  consisted  in  directing  the  movements 
of  the  shovel.  In  order  to  do  this  he  was  compelled  to 
stand  within  fifteen  feet  of  the  rock  pile,  upon  the  crane, 
which  swung  back  and  forth  between  the  rock  pile  and  the 
car.  The  rock  which  was  being  loaded  at  the  time  of  the 
accident  had  been  broken  up  in  the  manner  indicated  above, 
two  or  three  days  previous  to  that  time.  While  the  de- 
ceased was  attempting  to  load  the  shovel,  and  while  it  was 
in  contact  with  the  stone  in  the  mass,  a  terrific  explosion 
occurred,  by  which  he  was  so  severly  injured  that  he  died 
on  the  following  day.  The  proof  indicates  that  this  was 
an  explosion  of  dynamite  which  had  been  placed  in  one  or 
more  of  the  holes  prior  to  the  application  of  the  electricity 
and  which  had  not  been  exploded  by  the  current.  It  ap- 
pears from  the  evidence  that  there  was  nothing  on  the  sur- 
face of  the  broken  stone  to  indicate  that  the  d)mamite  which 
injured  the  deceased  remained  unexploded  after  the  blast- 
ing was  done,  two  or  three  days  before. 
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At  the  close  of  all  the  evidence  the  court  denied  the  mo- 
tion of  appellant  for  a  peremptory  instruction,  and  the  ac- 
tion of  the  court  in  so  doing  has  been  assigned  as  error. 
Appellant  also  contends  that  the  court  erred  in  passing  upon 
objections  to  evidence  offered. 

J.  L.  0'DoNNEi.i.,  and  T.  F.  Donovan,  (R.  J.  FowniE, 
of  counsel,)  for  appellant: 

Where  an  employee  sues  an  employer  to  recover  for  in- 
juries resulting  from  accident  caused  in  the  course  of  his 
employment  by  some  defect  of  appliances  he  must  trace 
some  distinct  fault  to  the  master,  and  must  show  by  the 
proof  some  specific  state  of  facts  from  which  the  law  raises 
a  legal  duty.  Glue  Co.  v.  Wietssychowski,  227  111.  338; 
I  Bailey  on  Personal  Injuries,  sees.  1672- 1674,  et  seq.; 
Sack  V.  Dolese,  137  111.  129;  Railroad  Co.  v.  Reilly,  212 
id.  506;  Brossman  v,  Drake,  232  id.  412;  Railway  Co.  v. 
Berry,  46  L.  R.  A.  33;  Biscuit  Co.  v.  Wilson,  82  N.  E. 
Rep.  916;  Wabash  v.  Locke,  112  Ind.  404;  Traction  Co. 
v.  Giese,  229  id.  264;  Dobbins  v.  Brown,  J19  N.  Y.  188; 
Mining  Co.  v.  Kitts,  42  Mich.  545;  Redmond  v.  Lumber 
Co.  96  id.  545;  Nitroglycerine  case,  15  Wall.  524;  Kelly 
V.  Cable  Co.  8  Mont.  440, 

Res  ipsa  loquitur  can  never  be  invoked  in  a  case  by  a 
servant  against  his  master.  Railway  Co.  v.  Dixon,  139 
Fed.  Rep.  737;  Railway  Co.  v.  O'Brien,  132  id.  593;  Cry- 
der  V.  Railway  Co.  152  id.  417;  Railroad  Co.  v.  Swift,  213 
III.  307;  Glue  Co.  V.  Wietzychowski,  227  id.  338. 

Where  plaintiff's  case  rests  upon  presumptions  he  must 
negative  all  presumptions  inconsistent  with  due  care  on  the 
part  of  his  master.  Condon  v.  Schoenfeldt,  214  111.  226; 
Shaw  V.  Railroad  Co.  77  Pac.  Rep.  515;  Insurance  Co.  v. 
Gerisch,  163  111.  625;  Kevern  v.  People,  224  id.  170. 

If  the  explosion  coifiplained  of  might  be  attributed  to  a 
fault  of  the  manufacturer  the  appellant  would  not  be  liable. 
Losee  v.  Buchanan,  51  N.  Y.  476;  Railway  Co.  v.  Toy,  91 


Digitized  by  VjOOQ iC 


554  Stephen  v.  Duffy.  [2S7  DL 

111.  474;  Traction  Co.  v.  Hampe,  228  id.  346;  Condon  v. 
Schoenfeldt,  214  id.  226. 

The  work  in  which  plaintiff's  intestate  was  employed 
caused  constant  changes  in  the  working  place  and  was  de- 
structive of  the  working  place,  and  under  such  conditions 
no  duty  rests  upon  the  master  to  furnish  him  a  safe  place 
in  which  to  work.  Armour  v.  Hahn,  1 1 1  U.  S.  313 ;  Mont- 
gomery V.  Robertson,  229  111.  466;  CuUen  v.  Norton,  126 
N.  Y.  i;  Railroad  Co.  v.  Brown,  142  Ind.  659;  Finlayson 
V.  Utica  Co,  67  Fed.  Rep.  507 ;  Livingston  v.  Saginaw  Co, 
109  N.  W.  Rep.  431 ;  Poorman  Mines  v.  Devling,  81  Pac. 
Rep.  252. 

Assuming  that  plaintiff's  evidence  tends  to  establish  the 
existence  of  a  defect,  it  is  necessary  for.  the  evidence  to  go 
further  and  show  that  the  master  had  knowledge  thereof 
or  reasonable  opportunity  to  learn  of  the  defect,  so  as  to 
avoid  injury.  Railway  Co.  v.  Patton,  61  Fed.  Rep.  259; 
Labatt  on  Master  and  Servant,  sec.  126;  Johnson  v.  Rail- 
way Co.  14  S.  E.  Rep.  432;  Dacey  v.  Railway  Co,  47 
N.  E.  Rep.  418;  Railway  Co.  v.  Young,  45  Pac.  Rep.  963. 

The  condition  of  the  rock  after  the  explosion  being  ap- 
parent and  susceptible  of  proof  by  the  witnesses,  it  was  not 
proper  to  permit  witnesses  to  testify,  as  experts,  what,  in 
their  opinion,  such  condition  would  be  after  a  certain  kind 
of  an  explosion,  i  Elliott  on  Evidence,  sec.  675 ;  Kelly  v. 
Pond  du  Lac,  31  Wis.  185;  Lind  v.  Inhabitants,  9  Cush. 
36;  Crane  v.  Northfield,  33  Vt.  124;  Allen  v.  Railroad 
Co.  7  Utah,  239. 

Opinion  cannot  prevail  over  actual  facts,  and  when 
facts  are  shown  to  exist  they  must  be  acted  upon  in  prefer- 
ence to  the  opinions  of  experts.  Laughlin  v.  Railroad  Co. 
62  Mich.  220;  People  \.  Vanderhoof,  71  id.  158;  Linnv. 
Sigsbee,  67  111.  75;  Hellyer  v.  Peotfle,  186  id.  550;  Chi- 
cago V.  McGiven,  78  id.  347 ;  Railway  Co.  v.  Kellogg,  94 
U.  S.  469;    Schuts  V,  Railway  Co.  73  N.  E.  Rep.  491; 
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Hughes  V.  Muscatine,  44  Iowa,  672;   Dougherty  v.  Milli' 
ken,  163  N.  Y.  527;  Railroad  Co.  v.  Smith,  208  111.  608. 

John  W.  D'Arcy,  for  appellee : 

The  appellant  had  control  of  placing  and  exploding  the 
dynamite  used.  Oestry,  the  deceased  servant,  had  nothing 
to  do  with  the  explosives.  Proof  of  the  explosion  made 
out  a  prima  facie  case.  Appellant  failed  to  explain  or  ac- 
count for  the  presence  in  the  stone  ledge  of  unexploded 
dynamite,  which  caused  Oestry's  death.  Railroad  Co.  v. 
Phillips,  55  111.  199;  Traction  Co.  v.  Giese,  229  id.  262; 
Railroad  Co.  v.  Prickett,  210  id.  140;  Schaller  v.  Brewing 
Co.  225  id.  492. 

If  perils  arise  from  the  doing  of  other  work  pertaining 
to  the  master's  business  different  from  that  in  which  the 
servant  is  engaged,  it  is  the  master's  duty  to  give  warning 
of  the  additional  danger  and  to  employ  such  means  as  may 
be  necessary  to  protect  the  servant.  Pelice  v.  Railway  Co. 
14  App.  Div.  (N.  Y.)  345. 

It  is  the  duty  of  a  master  to  exercise  reasonable  care  to 
furnish  the  servant  with  a  reasonably  safe  place  to  work, 
so  far  as  the  work  will  permit,  and  to  inspect  the  place 
where  the  servant  is  working  to  see  that  he  is  not  exposed 
to  unusual  dangers,  and  in  the  absence  of  knowledge  or  no- 
tice that  such  place  is  unusually  dangerous  the  servant  may 
assume  that  the  master  has  performed  his  duty  in  that  re- 
gard. Telegraph  Co.  v.  Likes,  225  111.  249;  Railway  Co. 
V.  Snedaker,  223  id.  405 ;  Steel  Co.  v.  Ziemkowski,  220  id. 
332 ;   Stone  Co.  v.  Turrell,  205  id.  575. 

It  is  a  matter  of  common  knowledge  and  universal  ex- 
perience that  the  use  of  dynamite  is  intrinsically  dangerous, 
and  courts  will  take  judicial  notice  of  that  fact.  Chicago  v. 
Murdock,  212  111.  9;  Fitzsimmons  v.  Braun,  199  id.  394. 

A  servant  does  not  assume  risks  which  are  unusual,  ex- 
traordinary or  extrinsic  to  the  employment,  nor  of  the  mas- 
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ter's  negligence.  He  need  not  inspect  or  examine  for  hidden 
defects  or  dangers,  but  has  a  right  to  act  on  the  presump- 
tion that  the  master  has  used  reasonable  care  to  make  the 
place  where  he  works  reasonably  safe.  Himrod  v.  Clark, 
197  111,  514;  LaSalle  v.  Kostka,  190  id.  131;  Sash  Co.  v. 
Pohltnan,  210  id,  137;  Steel  Co.  v.  McFadden,  190  id.  344. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

In  the  discussion  of  the  motion  for  a  directed  verdict 
a  great  deal  of  attention  has  been  given  to  the  question 
whether  the  maxim  res  ipsa  loquitur  applies,  the  position 
of  appellee  being  that  negligence  may  be  inferred  against 
the  aj^Uant  from  the  fact  of  the  explosion  alone,  while 
appellant  insists  that  the  evidence  relied  upon  by  appellee 
should  have  gone  farther,  and  tended  to  prove  that  the  pres- 
ence of  the  unexploded  dynamite  was  due  to  some  specific 
act  of  carelessness  on  the  part  of  appellant.  The  evidence 
clearly  shows  that  the  failure  of  this  dynamite  to  explode 
may  have  resulted  from  any  one  of  several  causes.  If  there 
was  a  defect  in  the  manufacture  of  the  exploder,  or  if  the 
exploder  became  moist,  or  if  one  of  the  wires  leading  to  it 
had  been  broken,  the  current  would  not  cause  the  dyna- 
mite to  explode.  Counsel  urge  that  the  failure  to  explode 
may  have  been  the  result  of  some  defect  in  the  manufacture 
of  the  exploder,  for  which  appellant,  who  had  used  due  care 
in  the  purchase  of  this  material,  should  not  be  held  respon- 
sible, and  that  the  proof  was  fatally  defective  because  it  did 
not  negative  this  and  other  like  possibilities.  Although  the 
disposition  of  the  case  seems  to  have  turned  in  the  Appel- 
late Court  upon  the  question  whether  this  maxim  applies, 
we  are  not  disposed  to  regard  that  as  the  crucial  question. 
It  was  the  duty  of  the  appellant  to  exercise  reasonable  care 
in  providing  for  deceased  a  reasonably  safe  place  in  which 
to  work,  and  it  may  be  conceded  that  the  evidence  shows, 
in  this  case,  that  after  the  charges  had  been  exploded,  two 
or  three  days  before  the  accident,  the  mass  of  broken  stone 
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resulting  from  the  explosion  had  been  inspected  by  em- 
ployees of  appellant,  and  that  there  was  then  nothing  ap- 
parent to  the  eye,  in  any  part  of  that  mass  of  broken  rock, 
to  indicate  that  there  was  any  unexploded  dynamite  con- 
tained therein.  The  evidence  shows,  however,  that  if,  in- 
stead of  exploding  the  dynamite  in  an  entire  block,  but  a 
single  row  of  holes  had  been  charged  and  the  current  ap- 
plied to  these  charges  at  one  time,  an  inspector  examining 
the  broken  rock  afterward  could  readily  have  ascertained 
the  fact  if  the  dynamite  in  one  hole  had  failed  to  explode, 
because  in  that  event  there  would  have  been  a  depression  in 
the  broken  stone  above  the  hole  containing  the  imexploded 
dynamite. 

Whether  or  not  the  exercise  of  reasonable  care  in  pro- 
viding a  reasonably  safe  place  for  the  deceased  to  work  in 
required  of  appellant  that  the  dynamite  in  but  a  single  row  of 
holes  be  exploded  at  one  time,  so  that  an  inspection  thereof 
would  determine  with  greater  certainty  whether  or  not  the 
dynamite  in  any  one  hole  had  missed,  was  a  question  for  the 
jury.  It  is,  perhaps,  true,  that  the  method  just  mentioned 
would  not  be  as  efficacious  and  speedy  in  preparing  the 
stone  for  removal  as  the  method  actually  used.  It  is  also 
probable  that  in  using  the  method  now  under  consideration 
less  satisfactory  results  would  be  obtained  from  the  use  of 
the  same  amount  of  dynamite  than  by  using  the  method  that 
was  actually  pursued  and  that  the  prosecution  of  the  work 
would  be  made  more  expensive.  In  determining  whether 
the  exercise  of  due  care  on  the  part  of  appellant  required 
the  use  of  a  slower  and  more  expensive  method,  weight 
must  be  given  to  the  fact  that  dynamite  is  a  very  powerful 
and  dangerous  force.  In  considering  a  similar  question  in 
Commonwealth  Electric  Co.  v.  Melville,  210  111.  70,  we 
said  (p.  78)  :  "Electricity  is  a  subtle  and  powerful  agent. 
Ordinary  care  exercised  by  those  who  make  a  business  of 
using  it  for  profit,  to  prevent  injury  to  others  therefrom. 
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requires  much  greater  precaution  in  its  use  than  where  the 
element  used  is  of  a  less  dangerous  character.  As  there 
is  greater  danger  and  hazard  in  the  use  of  electricity,  there 
must  be  a  corresponding  exercise  of  skill  and  attention  for 
the  purpose  of  avoiding  injury  to  another,  to  constitute 
what  the  law  terms  ordinary  care.  The  care  must  be  com- 
mensurate with  the  danger."  The  law  so  stated  is  appli- 
cable here. 

Nor  can  we  say,  as  a  matter  of  law,  that  the  risk  was 
assumed.  Among  the  dangers  assumed  by  a  servant  are 
the  ordinary  risks  necessarily  incident  to  the  employment 
This  man's  business  was  to  assist  in  the  operation  of  a 
steam  shovel  engaged  in  shoveling  broken  stone.  The  dan- 
ger of  an  explosion  of  dynamite  is  not  incident  to  this  occu- 
pation, and  it  is  not  contended  that  there  is  any  other  basis 
herein  for  the  application  of  the  doctrine  of  assumed  risk. 
The  case  was  rightfully  submitted  to  the  jury. 

Several  witnesses,  skilled  by  long  experience  in  blasting 
stone  by  the  method  followed  by  appellant,  testified,  on  the 
part  of  appellee,  as  experts,  in  reference  to  the  effect  of  an 
explosion  of  a  battery  of  charges  and  in  reference  to  an 
explosion  of  a  smaller  number  of  charges  upon  the  con- 
dition and  appearance  of  a  ledge  of  stone,  for  the  purpose 
of  showing  whether  under  given  circumstances  a  proper 
inspection  would  show  the  existence  of  a  charge  that  had 
missed  fire  after  the  other  charges  had  been  simultaneously 
exploded.  It  is  objected  that  this  was  not  a  proper  subject 
of  expert  testimony,  for  the  reason  that  this  stone  was,  in 
fact,  inspected  and  observed  by  several  persons  after  the 
charges  had  been  fired  and  before  the  accident  occurred,  and 
that  the  effect  of  admitting  this  testimony  was  to  permit  the 
opinions  of  experts  to  prevail  over  the  actual  facts  as  they 
were  shown  to  exist  by  the  testimony  of  those  who  had  in- 
spected the  broken  stone.  We  think  this  a  misapprehen- 
sion. The  testimony  of  the  experts  tended  to  show  that  a 
method  could  have  been  pursued  by  which  an  inspection 
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would  have  revealed  the  existence  of  a  charge  that  had 
missed  fire  after  the  current  had  been  applied,  and  for  that 
purpose  it  was  proper. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  afhrnied. 


Harty  Bros.  &  Harty  Company,  Appellant,  vs.  Samuel 
Poi^AKOW,  Appellee. 

Opinion  Med  December  13,  ipo8— Rehearing  denied  Feb.  4^  ipop. 

1.  Jurisdiction — jurisdiction  of  the  subject  matter  cannot  be 
waived.  Where  a  court  does  not  have  jurisdiction  of  the  subject 
matter  conferred  upon  it  by  law  it  cannot  be  invested  with  juris- 
diction by  consent,  and  a  failure  to  question  such  jurisdiction  in 
the  trial  court  is  not  a  waiver  of  the  objection. 

2.  Contracts — term  "implied  contracts"  includes  obligations 
imposed  by  law.  The  term  "implied  contracts"  includes  not  only 
those  obligations  where  the  mutual  intention  of  the  parties  to  con- 
tract, though  not  expressed,  is  implied  from  their  acts  or  the  cir* 
cumstances,  but  also  those  obligations  imposed  by  law  without  the 
assent  of  the  party  bound. 

3.  Same — section  28  of  Mechanic's  Lien  law  requires  action  of 
assumpsit.  Under  section  28  of  the  Mechanic's  Lien  law,  provid- 
ing that  a  sub-contractor  may  sue  the  owner  and  the  contractor 
jointly  for  the  amount  due  him,  the  only  action  at  law  authorized 
is  assumpsit,  and  a  contract  between  the  sub-contractor  and  the 
owner  will  be  implied  for  all  such  amounts  as  the  contractor  may 
recover  from  the  owner  under  such  section,  although  the  express 
contract  was  between  the  contractor  and  sub-contractor. 

4.  Municipal  courts — municipal  court  of  Chicago  has  juris- 
diction of  suit  at  law  by  sub-contractor.  Under  that  part  of  sec- 
tion 2  of  the  Municipal  Court  act  conferring  jurisdiction  of  "all 
contracts,  express  or  implied,'  when  the  amount  claimed  by  the 
plaintiff,  exclusive  of  costs,  exceeds  $1000,"  the  municipal  court 
of  Chicago,  if  the  amount  claimed  is  sufficient,  has  jurisdiction  of 
an  action  of  assumpsit  by  a  sub-contractor,  who  has  established 
his  right  to  a  lien,  against  the  owner  and  contractor  though  the 
express  contract  is  between  the  contractor  and  the  sub-contractor. 

5.  Appeals  and  errors — when  absence  of  cross-error  does  not 
require  affirmance  of  judgment  of  trial  court.    A  reversal  by  the 
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Appellate  Court  upon  the  ground  that  the  trial  court  was  without 
jurisdiction  is  a  reversal  for  error  of  law,  and  the  fact  that  no 
cross-error  is  assigned  by  appellee  in  the  Supreme  Court  does  not 
require  the  Supreme  Court  to  affirm  the  judgment  of  the  trial  court 
upon  reversing  the  Appellate  Court's  judgment,  but  the  cause  will 
be  remanded  to  the  Appellate  Court. 

Cartwright,  C.  J.,  Hand  and  Dunn,  JJ.,  dissenting. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Munici- 
pal Court  of  Chicago ;  the  Hon.  Henry  C.  Beitler,  Judge, 
presiding. 

Buckley,  Gray  &  More,  for  appellant: 

A  contract  implied  in  fact  is  where  one  stands  by  and 
knowingly  receives  a  benefit  without  protest  or  agreement 
as  to  price  or  employs  or  takes  goods  of  another  without 
fixing  a  prjce.  The  law  implies  that  he  will  pay  for  them. 
Keener  on  Quasi-Contracts,  5;  15  Am.  &  Eng.  Ency.  of 
Law,  (2d  ed.)  1078. 

A  contract  implied  in  law  is,  that  "whatever  the  law 
orders  anyone  to  pay,  that  becomes  instantly  a  debt  which 
he  hath  beforehand  contracted  to  discharge."  Chudnovski 
V.  Eckels,  232  111.  312;  Bishop  on  Contracts,  sees.  184, 
190,  204,  205,  206,  217;  Bowen  v.  Hoxie,  137  Mass.  527; 
Keener  on  Quasi-Contracts,  5,  16;  Milford  v.  Common- 
wealth, 144  Mass.  64;  Steamship  Co.  v.  Joliffe,  2  Wall 
456;  15  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  1078;  7  id. 
91,  92;  Hertzog  v.  Hertzog,  29  Pa.  St.  465;  Proprietors 
V.  Taylor,  6  N.  H.  499 ;  Sceva  v.  True,  53  id,  627. 

A  suit  at  law,  under  our  statute,  against  the  owner  and 
contractor,  and  for  a  lien,  is  the  proper  remedy.  Rev.  Stat, 
chap.  82,  sec.  28;  Baptist  Church  v.  Andrews,  87  111.  172; 
Havighorst  v.  Lindberg,  67  id.  463;  George  v.  Bverhart, 
57  Wis.  397;  Hoovcn  v.  Featherstone,  99  Fed.  Rep.  180; 
Marsh  v.  Preiser,  27  Wis.  596. 
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Assumpsit  is  the  proper  action.  Conklin  v.  Plant,  34 
111.  App.  264;  Hughes  v.  Russell,  43  id.  430;  Hruby  v. 
Vokoufij  57  id.  194. 

Assumpsit  lies  in  an  implied  contract,  (Railway  Co.  v. 
Chezv,  67  111.  378,)  and  especially  where  one  stands  by  and 
sees  the  work  or  accepts  the  benefit.  Maker  v.  Chicago,  38 
111.  267;  DeWolf  V.  Chicago,  26  id.  466;  Puterbaugh's  PI. 
&:  Pr.  84,  90.  : 

The  practice  in  the  municipal  court  cannot  be  questioned 
by  appeal  unless  the  effect  of  such  practice  is  to  deny  a 
party  justice.    Municipal  Court  act,  sees.  19,  22. 

The  action  of  assumpsit  is  a  kind  of  equitable  action,  to 
make  compensation  for  property  or  money  which  the  de- 
fendant has  no  right  to  retain.  Bank  v.  Gatton,  172  111. 
625;  Taylor  v.  Taylor,  20  id.  650;  Wilson  v.  Turner,  164 
id.  403;  Allan  v.  Stenger,  74  id.  120. 

Max  M.  Grossman,  (H.  J.  Rosenberg,  of  counsel,)  for 
appellee : 

A  suit  by  a  sub-contractor  against  an  owner  under  the 
Mechanic's  Lien  law  creating  the  obligation  is  not  a  suit 
upon  a  contract,  express  or  implied.  Smith  v.  Sillsbe,  53 
N.  Y.  (App.  Div!)  462;  McMann  v.  Meehan,  61  N.  Y. 
Supp.  58;  Cooper  v.  Spencer,  124  Mass.  183. 

An  implied  contract  is  a  term  applied  to  that  class  of 
qwisi  contractual  obligations  which  are  well  established  and 
well  defined  in  our  law,  and  has  never  been  known  to  apply 
to  obligations  created  by  statute.  15  Am.  &  Eng.  Ency.  of 
Law,  1076;  Chicago  v.  Railroad  Co.  186  111.  300. 

An  obligation  upon  the  part  of  an  owner  to  a  sub- 
contractor, created  by  a  mechanic's  lien  law,  is  wholly  un- 
known to  the  common  law  and  is  in  derogation  of  that  law 
and  of  common  right.  Williams  v.  Rittenhouse  &  Bmbree 
Co.  198  111.  602;  Ryerson  v.  Smith,  152  id.  641. 

Suits  upon  obligations  created  by  statute,  such  as  me- 
chanics' liens,  etc.,  do  not  come  within  the  designation  of 
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civil  suits.  This  being  true,  the  more  so,  therefore,  is  a 
mechanic's  lien  suit  not  embraced  within  the  term  "express 
or  implied  contract." 

The  municipal  court  of  Chicago  is  a  court  of  limited  ju- 
risdiction, because  it  can  take  cognizance  of  a  few  specified 
matters  only,  ii  Cyc.  656;  Holmes  v.  Fihlenburg,  54  111. 
203;  People  V.  Wilson,  15  id.  389. 

A  court  of  limited  jurisdiction  cannot  entertain  any  con- 
troversy not  clearly  within  the  comprehension  of  the  law 
conferring  jurisdiction.  County  of  Hardin  v.  McFarland, 
82  111.  138;  Board  v.  People,  20  id.  526. 

Failure  to  object,  or  even  consent,  cannot  confer  juris- 
diction where  the  subject  matter  of  the  controversy  is  not 
within  the  jurisdiction  conferred  upon  the  court.  17  Am. 
&  Eng.  Ency.  of  Law,  1061,  1062;  Robertson  \.  Wheeler, 
162  111.  566;  Peak  V.  People,  71  id.  278;  Supervisors  v. 
Thompson,  39  id.  566;  Richards  v.  Railroad  Co.  124  id. 
519;  Hoagland  v.  Creed,  81  id.  506;  Gary  v.  Newton,  201 
id.  272. 

The  rule  of  law  by  which  a  contract  is  implied,  in  fact 
where  one  stands  by  and  knowingly  receives  a  benefit  with- 
out protest,  is  subject  to  the  important  exception  that  it  does 
not  apply  to  the  case  of  a  sub-contractor.  He  must  seek 
his  recovery  from  the  one  with  whom  he  makes  his  express 
contract.  Compton  v.  Payne,  69  111.  354;  Campbell  v.  Day, 
90  id.  363 ;   Walker  v.  Brown,  28  id.  378. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Harty  Bros.  &  Harty  Co.,  a  corporation,  brought  this 
suit  in  assumpsit  in  the  municipal  court  of  Chicago  against 
Samuel  Polakow  and  Bass  &  Bomstein.  Polakow  engaged 
Bass  &  Bornstein  to  do  the  carpenter  work  for  him  on  a 
building  in  Chicago.  Appellant  contracted  with  Bass  & 
Bornstein  to  furnish  the  mill  work  for  such  building.  This 
action  was  brought  to  recover  for  the  balance  due  under 
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appellant's  contract  with  Bass  &  Bornstein  for  the  mill 
work  or  interior  finish  on  said  building,  under  section  28 
of  the  Lien  act  of  1903.  (Kurd's  Stat.  1908,  p.  1372.) 
All  the  preliminary  requirements  of  the  Lien  law,  includ- 
ing notice,  were  complied  with  by  appellee  before  institut- 
ing this  action.  The  court  found  that  appellee  had  a  lien 
on  said  building.  The  trial  in  the  municipal  court  resulted 
in  a  judgment  against  Polakow  and  Bass  &  Bornstein  for 
$1683.54.  Polakow  prayed  and  was  allowed  a  separate  ap- 
peal to  the  Appellate  Court  for  the  First  District.  On  the 
hearing  in  that  court  the  cause  was  reversed,  solely  on  the 
ground  that  the  municipal  court  was  without  jurisdiction 
of  the  subject  matter  of  the  suit.  From  the  judgment  of 
the  Appellate  Court  appellant  has  perfected  its  appeal  to 
this  court. 

Appellant  first  contends  that  as  the  question  of  juris- 
diction was  not  raised  in  the  trial  court  it  was  waived. 
When  a  court  does  not  have  jurisdiction  of  the  subject 
matter  conferred  upon  it  by  law  it  cannot  be  invested  with 
jurisdiction  by  consent.  Such  an  objection  cannot  be 
waived.  Demilly  v.  Grosrenaud,  201  111.  272;  Town  of 
Audubon  v.  Hmtd,  223  id.  367. 

Does  the  municipal  court  of  Chicago  have  jurisdiction 
of  the  subject  matter  of  the  suit?  If  it  has,  it  is  agreed 
that  it  must  be  conferred  by  that  part  of  section  2  of  the 
act  creating  the  court  which  grants  it  jurisdiction  of  "all 
actions  on  contracts,  express  or  implied,  when  the  amount 
claimed  by  the  plaintiflf,  exclusive  of  costs,  exceeds  $1000." 
(Kurd's  Stat.  1908,  par.  265,  p.  664.)  No  express  con- 
tract relation  existed  between  Polakow  and  appellant  here- 
in, but  there  was  such  an  express  contract  between  appellant 
and  the  co-partnership  of  Bass  &  Bornstein  and  another  ex- 
press contract  between  Bass  &  Bornstein  and  appellee.  If 
the  municipal  court  had  jurisdiction  of  this  suit  it  must  be 
because  there  was  an  implied  contract  between  appellant 
and  Polakow. 
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Said  section  28  of  the  Lien  law  provides  that  if  mcmcy 
is  due  a  sub-contractor  he  "may  either  file  his  petition  and 
enforce  his  lien"  as  provided  under  said  law,  "or  he  may 
sue  the  owner  and  contractor  jointly  for  the  amount  due 
him  in  any  court  having  jurisdiction  of  the  amount  claimed 
to  be  due,  and  a  personal  judgment  may  be  rendered  there- 
in, as  in  other  cases.  In  such  actions  at  law,  as  in  suits 
to  enforce  the  lien,  the  owner  shall  be  liable  to  the  plaintiff 
for  no  more  than  the  pro  rata  share,  *  *  *  and  such 
action  at  law  shall  be  maintained  against  the  owner  only  in 
case  plaintiff  establishes  his  right  to  the  lien.  All  suits  and 
actions  by  sub-contractors  shall  be  against  both  contractor 
and  owner  jointly,  and  n6  decree  or  judgment  shall  be  ren- 
dered therein  until  both  are  duly  brought  before  the  court 
by  process  or  publication,  and  in  all  courts  including  actions 
before  a  justice  of  the  peace  and  police  magistrates,  such 
process  may  be  served  and  publication  made  as  to  all  per- 
sons, except  the  owners  as  in  suits  in  chancery.  All  such 
judgments,  where  the  lien  is  established,  shall  be  against 
both  jointly,  but  shall  be  enforced  against  the  owner  only 
to  the  extent  that  he  is  liable  under  his  contract  as  by  this 
act  provided.  *  *  *  But  this  shall  not  preclude  a  judg- 
ment against  the  contractor,  personally,  where  the  lien  is 
defeated." 

By  what  action  at  law  other  than  assumpsit  could  re- 
covery be  had  under  this  section?  That  action  lies  "where 
a  party  claims  damages  for  breach  of  simple  contract, — 
t.  e.,  a  promise  not  under  seal.  Such  promises  may  be  ex- 
press or  implied,  and  the  law  always  implies  a  promise  to 
do  that  which  a  party  is  legally  liable  to  perform,"  (An- 
drews' Stephen  on  Pleading,  sec.  53.)  The  term  "implied 
contract"  has  been  used  to  denote  not  only  contracts  im- 
plied in  fact, — that  is,  obligations  where  the  mutual  in- 
tention to  contract,  although  not  expressed,  is  implied  or 
presumed  from  the  acts  of  the  parties  or  from  surrounding 
circumstances, — but  also  to  denote  that  class  of  obligations 
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imposed  or  created  by  law  without  the  assent  of  the  party 
bound,  and  sometimes  e\'en  notwithstanding  his  actual  dis- 
sent, upon  the  ground  that  they  are  dictated  by  reason  and 
justice.  These  latter  obligations  have  sometimes  been  called 
constructive  contracts  or  contracts  implied  by  law, — ^fictions 
of  law  adopted  to  enforce  legal  duties.  (Keener  on  Quasi- 
contracts,  p.  5 ;  Bishop  on  Contracts,  sec.  205 ;  Hertzog  v. 
Hertzog,  29  Pa.  St.  465 ;  9  Cyc.  242 ;  7  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 91 ;  15  id.  1078;  Lillard  v.  Wilson,  178 
Mo.  145;  Railway  Co.  v.  Gaffney,  65  Ohio  St.  104.)  This 
court  has  held  in  the  recent  case  of  Chudnovski  v.  Bckels, 
232  111.  312,  that  there  is  no  distinction  between  contracts 
imf^Iied  by  law  from  the  existence  of  a  plain  legal  obliga- 
tion, without  regard  to  the  intention  of  the  parties,  or  even 
contrary  thereto,  and  contracts  implied,  in  fact,  from  acts 
or  circumstances  indicating  the  mutual  intention;  that  all 
alike  come  within  the  natural  and  usual  meaning  of  the 
words  "implied  contract."  "Whatever  the  laws  order  any- 
one to  pay,  that  becomes  instantly  a  debt  which  he  hath 
beforehand  contracted  to  discharge."  3  Blackstone,  160; 
Bowen  v.  Hoxie,  137  Mass.  527;  Bishop  on  Contracts, 
sec.  205 ;  Pacific  M.  S,  Co.  v.  Joliffe,  2  Wall.  450. 

In  our  opinion  the  cases  of  Cooper  v.  Skinner,  124  Mass. 
183,  and  Smith  v.  Silsbe,  53  N.  Y.  App.  Div.  462,  cited  to 
show  that  this  action  is  not  on  an  implied  contract,  do  not 
bear  directly  on  the  points  involved.  The  Massachusetts 
court  held  that  the  municipal  court  of  the  city  of  Boston 
had  no  jurisdiction  to  enforce  a  mechanic's  lien  where  the 
amount  exceeded  $100,  but  based  the  decision  upon  the 
ground  that  it  would  be  contrary  to  the  principles  adopted 
in  construing  statutes  to  hold  that  general  provisions  were 
intended  to  change  the  jurisdiction  in  a  subject  matter  in 
which  both  the  right  and  remedy  were  created  by  a  stat- 
ute which  contained  full  and  definite  provisions  as  to  the 
whole  subject.  Manifestly,  therefore,  that  decision  is  not 
decisive.    Furthermore,  in  the  later  case  of  Milford  v.  Com- 
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monwealth,  144  Mass.  64,  it  was  held  that  claims  for  sal- 
aries, when  established  by  law,  were  often  spoken  of  as 
founded  on  contract;  that  in  matters  of  procedure  penal- 
ties were  usually  regarded  as  debts;  that  actions  under  stat- 
utes to  recover  for  money  expended  have  usually  been 
actions  on  contracts,  and  the  law  regards  the  money  ex- 
pended a  debt  and  implies  a  request  and  promise  to  pay 
the  money;  that  a  contract  is  sometimes  said  to  be  imj^ied 
when  there  is  no  intention  to  create  a  contract  and  no  agree- 
ment of  the  parties;  that  the  law  has  imposed  an  obliga- 
tion which  is  enforced  as  if  it  arose  ex  contractu.  The 
reasoning  of  this  decision  would  plainly  base  the  action  at 
law  provided  for  under  said  section  28  of  the  Lien  act  on 
an  implied  contract  under  the  statute.  The  New  York  case 
was  an  action  in  the  New  York  municipal  court  to  fore- 
close a  mechanic's  lien,  and  it  was  stated  that  the  court  had 
been  created,  by  the  express  terms  of  the  statute,  without 
any  equity  jurisdiction,  hence  it  did  not  have  jurisdiction 
in  the  matter  in  question.  But  in  the  opinion  the  two  cases 
of  Terra  Cotta  Co.  v.  Doyle,  133  N.  Y.  603,  and  Morton 
V.  Tucker,  145  id.  244,  are  referred  to  with  approval.  Both 
these  latter  were  cases  in  which  personal  judgments  under 
the  New  York  mechanic's  lien  law  appear  to  have  been  ob- 
tained against  the  property  owners,  and  in  our  judgment 
the  reasoning  in  both  tends  to  uphold  the  jurisdiction  of 
the  municipal  court  in  this  proceeding.  The  decisions  in- 
volving the  construction  of  lien  laws  and  jurisdiction  of 
courts  in  other  States  cannot,  however,  be  decisive  on  the 
question  here  raised,  as  the  statutes  called  to  our  attention 
are  so  different  in  wording  from  our  own. 

We  are  disposed  to  hold  that  the  only  action  at  law  that 
can  be  brought  to  recover  against  the  owner  under  the  Lien 
act  is  assumpsit,  and  that  this  act,  when  a  sub-contractor 
has  complied  with  its  requirements,  so  as  to  create  a  lien 
in  his  favor,  imposes  such  an  obligation  upon  the  owner 
that  a  contract  will  be  implied  for  all  such  amounts  as  may 
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be  recovered  from  him  by  an  action  at  law  under  said  sec- 
tion 28.  This  conclusion  is  further  strengthened  by  the 
reasoning  of  this  court  in  decisions  as  to  implied  contracts 
and  recoveries  therefor  under  an  action  in  assumpsit.  De- 
Wolf  V.  City  of  Chicago,  26  111.  443 ;  First  Nat.  Bank  v. 
Gatton,  172  id.  625;  Carter  v.  White,  32  id.  509;  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Chew,  67  id*  378; 
First  Baptist  Church  of  Chicago  v.  Andrews,  87  id.  172. 

Appellant  argues  that  if  the  municipal  court  had  juris- 
diction to  try  the  cause,  no  cross-errors  having  been  as- 
signed in  this  court,  the  other  questions  raised  by  appellee^s 
briefs  cannot  be  considered  here,  {Kantzler  v.  Bensinger, 
214  111.  589;  Penn  Plate  Glass  Co.  v.  Rice  Co.  216  id. 
567;)  and  that  therefore  the  judgment  of  the  Appellate 
Court  should  be  reversed  and  that  of  the  municipal  court 
aiBrmed.  The  Appellate  Court  may  reverse  without  re- 
manding under  two  conditions:  First,  where  it  finds  the 
facts  in  controversy  diflFerent  from  the  finding  of  the  trial 
court  and  recites  the  ultimate  facts  so  found  in  its  judg- 
ment ;  second,  when  it  reverses  for  errors  of  law  which  can 
not  be  obviated  or  cured  on  another  trial.  A  want  of  ju- 
risdiction in  the  municipal  court  falls  within  the  second 
class.  The  Appellate  Court's  view  on  this  point  being  a 
mistaken  one,  it  should  consider  the  other  errors  assigned 
upon  the  record  in  that  court. 

The  judgment  of  the  Appellate  Court  is  therefore  re- 
versed and  the  cause  remanded  to  that  court,  with  di- 
rections to  enter  such  judgment  as  it  may  deem  proper. 
(Coverdale  v.  Royal  Arcanum,  193  111.  91.)  The  clerk  of 
this  court  is  ordered  to  transmit  the  record  herein  to  the 
Appellate  Court  for  the  First  District  for  further  consid- 
eration in  accordance  with  these  directions. 

Reversed  and  remanded,  with  directions. 

Cartwright,  C.  J.,  Hand  and  Dunn,  JJ.,  dissenting. 
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Ira  M.  Cobe,  Defendant  in  Error,  vs.  E.  H.  Guyer  et  ai. 
Plaintiffs  in  Error. 

O^nion  filed  December  13,  ipo8 — Rehearing  denied  Feb,  j,  ipOQ. 

1.  Loan  associations — extent  of  exemption  from  Interest  law. 
The  exemption  of  homestead  and  loan  associations  from  the  opera- 
tion of  the  Interest  law  applies  only  to  interest,  fines  and  premiums 
accruing  according  to  the  provisions  of  the  act  providing  for  the 
organization  of  such  associations. 

2.  Same — when  transaction  must  be  held  to  be  usurious.  Where 
the  total  amount  to  be  paid  to  a  homestead  and  loan  association  for 
the  use  of  money  exceeds  the  legal  rate  of  interest  the  transaction 
must  be  held  to  be  usurious,  unless  the  premium  required  to  be  paid 
was  determined  in  the  manner  provided  by  the  Homestead  and 
Loan  Association  act. 

3.  Same — what  is  necessary  to  sustain  loan  at  fixed  rate  of  in- 
terest and  premium.  To  sustain  a  loan  by  a  homestead  and  loan 
association  at  a  fixed  rate  of  interest  and  premium  the  association 
must,  by  its  by-laws,  have  dispensed  with  the  offering  of  its  money 
for  bids  in  open  meeting.  {Collins  v.  Cobe,  202  111.  469,  distin- 
guished.) 

4.  Same — what  does  not  show  that  an  association  has  dispensed 
with  bids  for  loans.  The  record  of  a  special  meeting  of  the  stock- 
holders of  a  homestead  and  loan  association  showing  a  motion  to 
amend  the  by-laws  by  providing  for  loans  at  a  fixed  rate  of  inter- 
est and  premium  does  not  show  that  the  association  has  dispensed 
with  bids  for  loans  in  open  meeting,  where  the  record  fails  to  show 
any  action  on  the  motion  by  the  stockholders. 

5.  Usury — when  giving  new  notes  does  not  purge  transaction 
of  usury.  Settlement  and  agreement  upon  the  amount  due  upon  an 
old  loan  and  the  giving  of  a  new  note  do  not  preclude  the  defense 
of  usury  existing  in  the  original  transaction,  and  so  long  as  any 
part  of  the  original  debt  remains  unpaid  the  debtor  may  insist  upon 
the  deduction  of  usury,  and  only  the  balance  of  the  principal  re- 
maining after  deducting  from  the  principal  all  payments,  whether 
of  principal  or  interest,  can  be  recovered. 

6.  Same — a  mere  substitution  of  securities  does  not  cut  off  the 
defense  of  usury.  No  form  which  can  be  given  to  a  contract,  no 
device  by  which  a  new  form  is  given  to  an  old  transaction  tainted 
with  usury,  and  no  mere  substitution  of  securities,  will  avail  to 
cut  off  the  defense  of  usury. 
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7.  Sauz— what  does  not  preclude  defense  of  usury.  The  fact 
that  in  arriving  at  the  amount  of  the  prior  indebtedness  when  a 
new  mortgage  to  a  loan  association  was  given  the  mortgagor  was 
credited  with  his  proportionate  share  of  earnings  of  the  associa- 
tion does  not  preclude  him  from  making  the  defense  >  of  usury. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Rock  Island  county;  the  Hon.  Emery  C.  Graves, 
Judge,  presiding. 

J.  T.  Kenworthy,  and  S.  R.  Kenworthy,  for  plain- 
tiffs in  error. 

S.  W.  SwABEY,  (W.  R.  Moore,  of  counsel,)  for  de- 
fendant in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment 
of  the  Appellate  Court  affirming  a  decree  of  foreclosure. 
The  mortgagee  was  the  Masonic  Mutual  Savings  and  Loan 
Association,  a  corporation  organized  under  the  Homestead 
and  Loan  Association  act,  and  the  defendant  in  error  the 
assignee  of  the  receiver  of  said  association,  appointed  by  the 
superior  court  of  CocJc  county  under  section  25  of  that  act. 
Several  reasons  for  reversal  are  urged,  but  in  the  view  we 
take  of  the  defcn^  of  usury,  which  was  insisted  upon  in  the 
circuit  court,  it  will  be  unnecessary  to  consider  any  other 
question. 

The  mortgage  sought  to  be  foreclosed  was  dated  July 
I,  1899,  ^^^  was  made  to  secure  promissory  notes  of  that 
date  for  the  sum  of  $12,000,  but  the  indebtedness  originated 
in  August,  1896,  when  the  loan  association  made  a  loan  of 
$10,000  to  the  plaintiffs  in  error  and  one  George  W.  Walker  * 
upon  one  hundred  shares  of  its  stock.  This  loan  was  se- 
cured by  a  mortgage,  and  the  bond  given  therefor  required 
the  payment  of  $50  dues,  $50  interest  and  $50  premium. 
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monthly,  until  the  maturity  of  the  stock,  when  the  loan 
would  be  paid  in  accordance  with  the  plan  of  the  associa- 
tion. Subsequently,  the  makers  of  said  bond  being  in  de- 
fault, a  new  loan  of  $2600  was  made  to  them  on  August  30, 
1898,  on  twenty-six  shares  of  the  stock  of  the  association, 
which  was  also  secured  by  a  mortgfage,  the  payments  re- 
quired being  $13  dues,  $13  interest  and  $13  premium 
monthly.  No  money  was  advanced  on  this  loan  but  credit 
was  given  for  its  amount  on  the  delinquent  installments  on 
the  former  mortgage.  A  few  months  later  the  obligors  were 
again  in  default  on  both  loans,  the  loan  association  claim- 
ing the  total  amount  due  to  be  $13,379.60.  Thereupon  the 
twenty-six  shares  of  stock  were  canceled.  Notes  for  $12,- 
000,  bearing  seven  per  cent  interest,  dated  July  i,  1899,  and 
secured  by  mortgage,  were  given  by  plaintiffs  in  error  and 
the  two  former  mortgages  were  released.  According  to  the 
claim  of  the  association  the  value  of  the  stock  canceled, 
$1328,  and  the  $12,000  mortgage  notes  being  credited  on 
the  amount  due  on  the  former  mortgage,  left  a  balance  of 
$51.60,  for  which  the  plaintiffs  in  error  gave  their  note  due 
in  sixty  days. 

The  exemption  of  homestead  and  loan  associations  frcMn 
the  operation  of  the  Interest  law  applies  only  to  interest, 
fines  and  premiums  accruing  according  to  the  provisions  of 
the  act  providing  for  their  organization.  (Jamieson  v.  Jur- 
gens,  195  111.  86;  Borrowers^  Building  Ass,  v.  Eklufid,  190 
id.  257.)  By  the  terms  of  the  bonds  given  for  the  pa3rment 
of  the  $10,000  loan  and  the  $2600  loan,  the  obligors  were 
required  to  pay  $50  and  $13  a  month,  respectively,  as  dues 
on  the  stock,  and  interest  and  premiums  at  the  rate  of  twelve 
per  cent  per  annum.  Since  the  total  amount  to  be  paid  for 
the  use  of  the  money  exceeded  the  l^fal  rate  of  interest, 
these  transactions  must  be  held  to  have  been  usurious  under 
the  general  laws  of  the  State  unless  the  premium  required 
to  be  paid  was  determined  in  the  manner  provided  by  the 
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Homestead  and  Loan  Association  act.  The  modes  of  de- 
termining such  premium  were  set  forth  in  section  8  of  the 
act,  and  were  either  by  bids  for  the  preference  or  priority 
of  loan  in  open  meeting,  or,  if  the  association  had  by  its 
by-laws  dispensed  with  the  offering  of  its  money  for  bids  in 
open  meeting,  by  the  priority  of  the  applications  for  loans 
of  its  stockholders.  The  $io,ooo  loan  and  the  $2600  loan 
were  not  made  upon  bids  made  for  the  preference  or  prior- 
ity of  loan  in  open  meeting.  The  association  did  not  offer 
its  money  to  be  loaned  for  the  highest  premium  which  might 
be  bid  for  it.  The  money  was  loaned  at  a  fixed  rate  of  in- 
terest and  premium,  and  it  is  therefore  necessary  to  inquire 
whether  the  association  had  by  its  by-laws  dispensed  with 
the  offering  of  its  money  for  bids  in  open  meeting,  for  if  it 
had  not,  the  premium  did  not  accrue  according  to  the  pro- 
visions of  the  act. 

In  order  to  show  the  adoption  of  such  a  by-law  the  de- 
fendant in  error  introduced  in  evidence  the  record  of  a  spe- 
cial meeting  of  the  stockholders  of  the  association  held  on 
the  19th  day  of  August,  1891.  The  whole  of  such  record, 
so  far  as  it  refers  to  the  matter  now  under  consideration,  is 
as  follows: 

"Bro.  John  H.  Randall  then  moved  that  article  6  of  the 
by-laws  be  amended  by  striking  out  sections  i  and  2  and 
in  lieu  thereof  the  following  inserted : 

"  'Sec.  I.  Every  loan  of  this  association  shall  be  made 
upon  a  non-negotiable  note  or  bond,  bearing  interest  and 
premium,  each  at  the  rate  of  six  per  cent  per  annum,  and 
secured  by  first  mortgage  on  real  estate,  which  security  shall 
be  satisfactory  to  the  board  and  shall  be  accompanied  by  a 
transfer  and  pledge  of  the  shares  of  the  borrower  to  the 
association.  The  shares  so  pledged  shall  be  held  by  the  as- 
sociation as  collateral  security  for  the  performance  of  the 
conditions  of  said  note  or  bond  and  mortgage:  Provided, 
that  the  shares,  without  other  security,  may,  in  the  discre- 
tion of  the  board,  be  accepted  as  security  for  an  amount  not 
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to  exceed  their  withdrawal  value:  And  provided  further, 
that  all  premiums  shall  be  paid  in  equal  monthly  installments 
on  or  before  the  20th  day  of  each  and  every  month  during 
the  continuance  of  the  loan/  " 

No  action  on  the  motion  appears  to  have  been  taken  by 
the  stockholders.  The  record  does  not  show  the  adoption 
of  the  by-law.  The  amount  of  the  first  loan  was  $10,000, 
and  no  money  was  afterward  advanced  on  any  of  the  loans. 
Payments  were  made  before  July  i,  1899,  *o  ^^e  amount  of 
$1230.52,  all  of  which  the  law  required  to  be  credited  on 
the  principal,  so  that  when  the  $12,000  notes  were  given 
the  amount  really  due  was  only  $8769.48.  Since  that  time 
the  master's  report  shows  payments  amounting  to  $9413.17, 
which  overpaid  the  amount  due  on  the  notes. 

This  case  is  different  from  that  of  Collins  v.  Cobe,  202 
111.  469,  in  which  the  stockholders  had  adopted  a  by-law 
authorizing  the  loaning  of  the  money  of  the  association  at 
a  fixed  rate  of  interest  and  premium  though  the  statute 
did  not  then  authorize  dispensing  with  bids  in  open  meet- 
ing for  the  preference  of  loans.  The  law  was  afterward 
amended  so  as  to  permit  the  loaning  of  money  at  a  fixed 
rate  without  requiring  bids  therefor,  and  the  association 
having  continued  to  do  business  in  the  method  provided  by 
the  by-law,  which  had  been  adopted  by  the  proper  authority 
for  that  purpose,  it  was  held  that  the  borrowers  were  es- 
topped to  dispute  the  existence  of  the  by-law  by  their  recog- 
nition of  it  in  procuring  the  loan  according  to  its  provisions. 
But  in  this  case  the  by-law  never  was  adopted.  There  is 
no  evidence  that  the  plaintiffs  in  error  had  any  knowledge 
on  the  subject  of  the  by-laws,  or  that  they  were  stockhold- 
ers of  the  association  before  the  completion  of  the  $10,000 
loan  made  to  them.  Under  such  circumstances  there  is  no 
estoppel  against  the  borrower.  (Free  Home  Building  Ass. 
V.  Edwards,  223  111.  126.)  Nor  does  the  fact  that,  in  ar- 
riving at  the  amount  due  upon  the  prior  indebtedness  at 
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the  time  the  mortgage  now  in  controversy  was  given,  the 
plaintiffs  in  error  were  credited  with  their  proportionate 
share  of  the  earnings  of  the  association,  preclude  them  from 
making  the  defense  of  usury. 

It  is  contended  by  the  defendant  in  error  that  the  can- 
cellation of  the  stock  and  original  securities  and  taking  new 
notes  of  plaintiffs  in  error  purged  the  transaction  of  usury. 
It  is  true  that  if,  after  a  usurious  transaction  has  been  com- 
pletely settled,  and  closed,  a  new  loan  is  made,  the  borrower 
will  not  be  allowed  to  set  up  the  usury  in  the  former  trans- 
action against  the  new  loan.  Usury  in  one  transaction  can 
not  be  availed  of  in  another.  But  settlement  and  agreement 
upon  the  amount  due  and  the  giving  of  a  new  note  do  not 
preclude  the  defense  of  usury  existing  in  the  original  trans- 
action. So  long  as  any  part  of  the  original  debt  remains  un- 
paid the  debtor  may  insist  upon  the  deduction  of  the  usury, 
(Payne  v.  Newcomb,  lOO  111.  6ii ;  Jenkins  v.  International 
Bank,  97  id.  568;  House  v.  Davis,  60  id.  367;)  and  only 
the  balance  of  the  principal  remaining  after  the  application 
on  the  principal  of  all  payments,  whether  of  principal  or  in- 
terest, can  be  recovered.  {Harris  v.  Bressler,  119  111.  467.) 
No  form  which  can  be  given  to  a  contract,  no  device  by 
which  a  new  form  is  given  to  an  old  transaction  tainted 
with  usury,  and  no  mere  substitution  of  securities,  will  avail 
to  cut  off  the  defense  of  usury.  {Hunter  v.  Hatchy  45  111. 
178;  Nickerson  v.  Babcock,  23  id.  561.)  The  giving  of  a 
new  note  by  one  of  several  joint  debtors  does  not  deprive 
the  maker  of  the  new  note  of  the  right  to  deduct  usury  con- 
tained in  the  old  note.    Safford  v.  Vail,  22  111.  326. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  will  be  reversed  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 
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The  PEOPI.E  01?  THE  State  of  Ii^linois,  Defendant  in  Er- 
ror, vs.  C.  E.  Depew,  Plaintiff  in  Error. 

Opinion  filed  December  13,  1^08— Rehearing  denied  Feb.  5,  igo^. 

1.  Bii,LS  OF  PARTICULARS — biU  of  particulars  does  not  affect  the 
indictment.  The  object  of  the  bill  of  particulars  is  not  to  make  a 
substantive  charge  against  the  defendant  but  to  limit  the  evidence 
to  the  transactions  set  out  in  the  bill,  but  the  indictment,  which 
is  the  charge  upon  which  the  defendant  is  tried,  can  neither  be 
helped  nor  hurt  by  the  bill  of  particulars. 

2.  Same — the  bill  of  particulars  need  not  set  out  the  evidence. 
The  effect  of  a  bill  of  particulars  is  to  limit  the  evidence  to  the 
transactions  set  out  in  the  bill ;  but  the  evidence  to  be  produced  by 
the  People  need  not  be  set  out,  and  any  competent  evidence  tend- 
ing to  establish  the  transactions  set  forth  in  the  bill  is  admissible. 

3.  Arrest  of  judgment — motion  in  arrest  does  not  raise  ques- 
tion of  sufficiency  of  bill  of  particulars.  A  motion  in  arrest  of 
judgment  does  not  raise  the  question  of  the  sufficiency  of  the  bill 
of  particulars  nor  the  question  of  a  variance  between  the  evidence 
and  the  bill,  as  the  question  of  variance  arises  upon  the  evidence 
and  can  only  be  shown  by  a  bill  of  exceptions. 

4.  Confidence  game — form  of  transaction  is  immaterial  if  it 
is  a  swindling  operation.  The  confidence  game  is  any  swindling 
operation  in  which  advantage  is  taken  of  the  confidence  reposed 
by  the  victim  in  the  swindler,  and  the  form  of  the  transaction  is 
immaterial  if  it  is,  in  fact,  a  swindling  operation. 

5.  Same — fact  that  contract  is  legally  binding  is  no  defense  if 
it  was  designed  to  perpetrate  a  fraud.  The  fact  that  a  contract 
legally  binding  was  executed  as  a  part  of  the  transaction  charged 
to  be  a  confidence  game  is  no  defense  to  the  charge  if  the  con- 
tract was  not  made  in  good  faith  but  as  a  means  of  perpetrating 
a  fraud  and  taking  advantage  of  the  victim's  confidence  to  obtain 
his  money. 

6.  Same — whether  transaction  was  carried  on  in  good  faith  is 
a  question  for  the  jury.  In  a  prosecution  for  the  confidence  game 
the  question  whether  the  transaction  was  carried  on  by  the  defend- 
ant in  good  faith  is  for  the  jury,  which  may  consider  the  evidence 
of  his  conversations  with  the  victim,  his  deception  with  regard  to 
transmitting  the  money  by  mail  to  defendant's  alleged  company, 
his  relation  to  such  company,  the  extent  and  character  of  the  busi- 
ness of  the  company  and  its  ability  to  carry  out  the  contract. 
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7.  Same — what  evidence  is  incompetent  In  a  prosecution  for 
the  confidence  game,  evidence  by  a  post-oflSce  inspector  that  about 
five  years  before  the  trial,  when  the  defendant  was  in  the  novelty 
business  under  the  name  of  a  certain  company,  the  witness  had 
twice  investigated  a  complaint  of  the  post-office  department  against 
such  company,  is  incompetent,  but  its  admission  is  harmless  if  the 
verdict  of  the  jury  is  amply  justified  by  other  undisputed  evidence. 

8.  Instructions — it  is  not  error  to  assume  an  admitted  or  es- 
tablished fact.  It  is  not  error  to  assume,  in  an  instruction,  an  ad- 
mitted fact  or  one  that  is  established  by  undisputed  evidence. 

9.  Same — People  not  required  to  prove  guilt  beyond  possibility 
of  doubt.  In  a  criminal  case  it  is  proper  to  give  an  instruction 
holding  that  if  the  defendant  has  been  proved  guilty  beyond  a 
reasonable  doubt  the  jury  should  not  acquit  him  because  it  was 
possible  that  he  was  innocent. 

Writ  o^  Error  to  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  Jam^s  A.  Creighton,  Judge,  presiding. 

John  G.  Friedmbyer,  and  C.  J.  Christopher,  for 
plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  Frank  L.  Hatch, 
State's  Att'y,  (JoEi.  C.  Fitch,  of  counsel,)  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  defendant  was  convicted  of  obtaining  $25  of  P.  P. 
Coutrakon  by  means  of  the  confidence  game,  and  has  sued 
out  a  writ  of  error  to  reverse  the  judgment. 

Coutrakon  is  a  Greek,  who  has  lived  in  this  country 
about  ten  years,  and  in  April,  1908,  was  living  in  Spring- 
field, as  he  had  been  for  the  previous  eighteen  months, 
working  for  his  brother,  who  was  in  the  candy  business. 
He  saw  in  a  newspaper,  and  answered,  the  following  ad- 
vertisement : 

**  Wanted — Three  young  men;  fair  education;  21  to  35  years; 
city  and  State;  call  on  retail  trade,  sell  and  collect;  experi- 
ence unnecessary  if  willing  to  start  $9  and  expenses;  good 
opportunity  for  promotion;  reference  and  $25  cash  bond  re- 
quired.— Address  John  Z.  Allen,  Gen.  Delivery,  Springfield." 
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Three  days  later  he  received  a  reply  from  the  American 
Specialty  Company  of  Indianapolis,  Indiana,  saying  that 
Mr.  Depew  would  be  in  Springfield  in  a  day  or  so;  that 
he  was  the  representative  of  the  company  to  whom  the  se- 
lection of  its  men  was  left  entirely  and  by  whose  decision 
it  would  abide  and  keep  his  contract  to  the  letter,  and  that 
while  not  guaranteeing  a  large  salary  at  beginning  it  of- 
fered a  fine  opportunity  for  advancement,  and  one  should 
soon  make  $15  to  $25  per  week  and  expenses.  On  May 
3,  1908,  ten  days  after  the  receipt  of  this  letter,  Coutrakon 
received  a  postal  card  from  Depew  requesting  Coutrakon  to 
call  on  him  at  the  Hotel  Silas,  in  Springfield,  regarding  the 
position  of  calling  on  the  retail  trade.  Upon  going  to  the 
hotel  Coutrakon  was  taken  by  Depew  to  the  latter's  room, 
where  he  had  chewing  gum,  razors,  watches  and  fountain 
pens.  He  explained  the  method  of  transacting  their  busi- 
ness, which  was  the  selling  of  these  goods  and  other  novel- 
ties and  the  distribution  of  prizes  in  connection  with  the 
sales.  He  told  Coutrakon  it  was  a  good  proposition,  and 
that  his  salary  would  be  $9  a  wedc  and  his  expenses  for 
the  first  two  weeks  and  would  be  increased  to  $12  or  $15 
a  week.  Coutrakon  was  to  collect  and  remit  the  balance, 
after  deducting  his  salary  and  expenses,  and  if  his  collec- 
tions were  insufficient  for  this  purpose  the  company  would 
pay  him  the  difference.  However,  a  cash  deposit  of  $25 
was  required  of  Coutrakon,  which  he  hesitated  about  mak- 
ing. Two  or  three  further  interviews  took  place  during 
that  day  &nd  the  next,  and  Coutrakon  consulted  his  brother 
about  the  matter.  He  proposed  to  Depew  to  give  a  bond 
for  $500,  but  Depew  told  him  if  he  wanted  the  agency  he 
would  have  to  make  the  cash  deposit,  which  Depew  told 
him  was  to  be  sent  to  the  company  and  would  be  returned 
when  he  quit  the  company  and  delivered  up  his  sample  case. 
Depew  agreed  to  furnish  Coutrakon  a  mileage  book  and 
Coutrakon  then  finally  agreed  to  the  deposit,  and  a  contract 
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was  executed  in  duplicate,  by  which  Cautrakon  entered  the 
service  of  the  American  Specialty  Company  for  the  term 
of  twelve  weeks  as  traveling  representative  and  collector,  to 
secure  representatives  for  the  sale  of  the  company's  goods. 
Coutrakon  had  a  five-dollar  bill  and  a  twenty-dollar  gold 
piece.  At  Depew's  suggestion  the  gold  was  changed  into 
bills.  Both  parties  went  to  the  post-office,  and  there  Cou- 
trakon handed  Depew  five  five-dollar  bills,  which  Depew, 
in  Coutrakon's  presence,  as  the  latter  supposed,  placedj  to- 
gether with  one  copy  of  the  contract,  in  an  envelope  stamped 
and  addressed  to  the  American  Specialty  Company.  The 
package  was  then  registered  in  Coutrakon's  name  and 
mailed.  As  they  left  the  post-office  Coutrakon  asked  De- 
pew if  he  would  certainly  give  him  his  mileage  book,  and 
Depew  replied  that  he  would  not  but  Coutrakon  must  pay 
his  own  expenses.  After  making  an  appointment  to  meet 
a  little  later,  they  separated.  Coutrakon  went  back  to  the 
post-office,  gave  back  the  registry  receipt  which  he  had  and 
received  back  the  letter,  which,  upon  examination  later,  was 
found  to  contain  only  three  sheets  of  blank  paper.  Depew 
was*  arrested  the  same  evening.  On  his  way  to  the  police 
station  he  handed  to  a  companion  who  was  with  him,  some 
letters,  which  were  taken  by  the  police.  One  from  Depew, 
addressed  to  "Dear  Carter,"  stated  that  the  writer  had 
landed  one  to-day  and  expected  to  land  another  to-morrow, 
and  if  he  landed  the  fellow  to-morrow  he  could  send  Carter 
$15,  otherwise  he  would  send  him  $10. 

The  American  Specialty  Company  was  incorporated  in 
Indiana  on  November  26,  1907.  There  were  but  three 
stockholders,  of  whom  Clarence  E.  Depew  was  one.  Wil- 
liam T.  Fletcher,  a  post-office  inspector  of  Indianapolis, 
visited  the  place  of  business  of  the  American  Specialty 
Ccmipany  in  the  latter  part  of  May,  1908.  It  was  a  room 
about  15  by  40  feet,  in  charge  of  a  young  lady,  with  the 
stock,  consisting  of  chewing  gum,  dishes,  trinkets  and  nov- 
elties, spread  out  on  a  counter.  The  value  of  the  property 
287  —  37 
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did  not  exceed  $25.     Three  days  later  the  witness  again 
went  to  the  place  and  found  it  vacant. 

A  bill  of  particulars  was  filed  by  the  State's  attorney, 
and  it  is  insisted  that  the  facts  stated  in  the  bill  of  particu- 
lars and  shown  by  the  evidence  do  not  constitute  the  confi- 
dence game.  The  indictment,  and  not  the  bill  of  particulars, 
is  the  charge  upon  which  the  defendant  is  tried.  Where  an 
indictment  is  so  general  in  its  terms  as  not  to  fully  apprise 
the  defendant  of  the  precise  charge  made  against  him,  he 
may  call  upon  the  prosecution  for  a  more  detailed  and  par- 
ticular statement  of  the  facts  on  which  the  charge  is  based. 
The  object  of  the  bill  of  particulars  is  to  give  the  defend- 
ant notice  of  the  specific  charge  against  him  and  to  inform 
him  of  the  particular  transactions  brought  in  question,  so 
that  he  may  be  prepared  to  make  his  defense.  {McDonald 
v.  People,  126  111.  150;  Cooke  v.  People,  231  id.  9.)  Its 
effect,  therefore,  is  to  limit  the  evidence  to  the  transac- 
tions set  out  in  the  bill  of  particulars.  But  the  prosecution 
is  not  required  to  set  out  in  the  bill  of  particulars  all  the 
evidence  it  will  produce  in  support  of  the  charge.  Any  evi- 
dence tending  to  establish  the  transaction  set  forth  in  the 
bill  of  particulars  is  admissible.  If  the  bill  of  particulars 
had  not  been  sufficiently  specific  the  defendant  might  have 
demanded  one  more  definite  and  certain.  If  the  evidence 
offered  was  not  limited  to  the  transaction  mentioned  in  the 
bill  of  particulars  he  might  have  objected  to  it  on  that 
ground.  But  his  motion  in  arrest  of  judgment  does  not 
raise  the  question  of  the  sufficiency  of  the  bill  of  particulars. 
The  object  of  such  a  bill  is  not  to  make  a  substantive  charge 
against  the  defendant,  but  to  limit  the  evidence  which  may 
be  introduced  under  the  indictment  to  the  particular  trans- 
actions. The  indictment,  which  is  the  charge,  can  neither 
be  helped  nor  hurt  by  the  bill  of  particulars.  Nor  did  the 
motion  in  arrest  of  judgment  raise  the  question  of  a  vari- 
ance between  the  evidence  and  the  bill  of  particulars.    Such 
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motion  raises  only  questions  appearing  on  the  face  of  the 
record,  while  the  question  of  variance  arises  upon  the  evi- 
dence and  can  only  be  shown  by  a  bill  of  exceptions. 

The  confidence  game  is  defined  as  any  swindling  opera- 
tion in  which  advantage  is  taken  of  the  confidence  reposed 
by  the  victim  in  the  swindler.  (Maxwell  v.  People,  158  111. 
248;  DuBois  V.  People,  200  id.  157;  Hughes  v.  People, 
223  id.  417.)  The  fact  that  the  transaction  was  made  to 
assimie  the  form  of  a  legitimate  contract  is  not  material, 
if,  in  fact,  it  was  a  swindling  operation.  (Hughes  v.  Peo- 
ple, supra;  Chilson  v.  People,  224  111.  535.)  Coutrakon 
parted  with  his  money  on  account  of  his  confidence  in  De- 
pew, inspired  by  tbe  latter's  representations  as  to  the  advan- 
tages Coutrakon  would  derive  from  the  contract.  Whether 
the  transaction  was  carried  on  by  Depew  in  good  faith  or 
was  a  swindling  operation  was  the  question  submitted  to  the 
jury.  On  this  question  Depew's  conversations  with  Cou- 
trakon, his  deception  of  him  in  r^;ard  to  the  transmittal  of 
the  money,  his  letter  to  Carter,  his  relation  to  the  American 
Specialty  Company,  the  extent  and  character  of  the  busi- 
ness and  property  of  that  company  and  its  ability  to  carry 
out  the  contract,  were  all  proper  to  be  considered,  and  were 
considered,  by  the  jury,  and  we  cannot  say  upon  the  evi- 
dence that  there  is  a  reasonable  doubt  of  the  guilt  of  the 
plaintiff  in  error. 

The  witness  William  T.  Fletcher  was  permitted  to  tes- 
tify, over  objection,  that  about  five  years  before  the  trial 
the  plaintiff  in  error  was  in  the  novelty  business,  under  the 
name  of  the  Elite  Novelty  Company,  at  Terre  Haute,  In- 
diana, and  the  witness  twice  investigated  a  complaint  to  the 
post-office  department  against  that  company.  There  was  in 
the  witness'  testimony  on  this  subject  no  evidence  of  any- 
thing illegal  in  connection  with  that  business  or  defendant's 
acts.  This  evidence  was  incompetent  and  should  not  have 
been  received;  but  its  reception  did  not  injure  the  plaintiff 
in  error,  for  the^  verdict  was  amply  justified  by  the  other 
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undisputed  evidence  in  the  case.  The  same  may  be  said  of 
the  evidence  of  the  advertisement  in  the  Detroit  News  and 
the  contract  with  John  T.  Wineman,  in  Detroit. 

Objection  is  made  to  the  first  instruction  given  for  the 
People  that  it  assumes  the  making  of  the  contract  was  a 
swindling  operation.  It  contains  no  such  assumption,  but 
requires  the  jury  to  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  it  was  a  swindling  operation  before  they 
can  find  the  defendant  guilty. 

The  second  instruction  assumes  that  plaintiff  in  error, 
after  his  arrest,  caused  an  express  package  to  be  shipped  to 
Coutrakon.  This  refers  to  a  suit  case  which  was  received 
by  the  American  Express  Company  on  May  ii  for  Cou- 
trakon and  which  was  shipped  to  him  May  9  from  India- 
napolis by  the  American  Specialty  Company.  It  contained 
some  chewing  gum,  three  fountain  pens,  stationery,  adver- 
tising matter,  report  blanks  and  similar  matter  pertaining 
to  the  American  Specialty  Company.  This  suit  case  was 
shipped  after  the  arrest  of  the  plaintiff  in  error,  and  the 
circumstances  show  conclusively  that  it  could  only  have 
been  done  by  his  direction  given  after  his  arrest.  It  is  not 
error  to  assume  in  an  instruction  an  admitted  fact  or  one 
established  by  undisputed  evidence. 

The  seventh  instruction  told  the  jury  that  if  the  de- 
fendant was  proved  guilty  beyond  a  reasonable  doubt  they 
should  not  acquit  him  because  it  was  possible  that  he  was 
innocent;  that  the  prosecution  was  not  required  to  prove 
him  guilty  beyond  the  possibility  of  doubt.  It  was  not  error 
to  give  it. 

The  fifth,  sixth  and  seventh  instructions  asked  by  the 
plaintiff  in  error  were  refused.  The  sixth  was  without 
basis  in  the  .evidence  and  the  fifth  and  seventh  were  based 
upon  the  hypothesis  that  if  a  valid  contract  was  entered  into 
between  the  prosecuting  witness  and  the  American  Specialty 
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Company  the  defendant  must  be  found  not  guilty.  This 
is  an  erroneous  view  of  the  law.  These  instructions  omit 
the  element  of  good  faith.  Even  though  a  contract  l^ally 
binding  was  executed,  if  it  was  entered  into  as  a  means  of 
perpetrating  a  fraud  and  taking  advantage  of  Coutrakon's 
confidence  to  obtain  his  money  it  was  a  swindling  operation 
and  the  transaction  was  a  confidence  game.  Hughes  v.  Peo- 
ple, supra;  Chilson  v.  People,  supra. 

The  judgment  is  affirmed.  judgment  afnrmed. 


The  Lehigh  Valley  Transportation  Company,  Appel- 
lee, vs.  The  City  of  Chicago,  Appellant. 

Opinion  Hied  December  13,  1908 — Rehearing  denied  Feb.  4,  ipop. 

Municipal  corporations — city  liable  for  negligence  of  bridge- 
tender.  A  pivot  or  swinging  bridge  at  the  intersection  of  a  street 
with  a  stream  is  part  of  the  street,  and  the  city  is  liable  for  the 
negligence  of  the  bridge-tender  in  the  management  of  the  bridge, 
the  same  as  it  is  liable  for  an  injury  resulting  from  a  negligent 
failure  to  discharge  its  duty  to  keep  streets  in  proper  repair. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  William  N.  Cot- 
TRELL,  Judge,  presiding. 

This  is  an  appeal  by  the  city  of  Chicago  from  a  judg- 
ment of  the  Appellate  Court  for  the  First  District  affirm- 
ing a  judgment  of  the  municipal  court  of  Chicago  for  the 
sum  of  $115.55,  recovered  by  the  Lehigh  Valley  Transpor- 
tation Company  against  appellant. 

The  case  was  tried  in  the  municipal  court  without  a 
jury,  upon  a  stipulation  of  facts,  from  which  it  appears  that 
appellant  owns  and  operates  over  Jthe  Chicago  river,  at  the 
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point  where  Madison  street,  in  said  city,  intersects  the  said 
river,  a  pivof  or  swinging  bridge.  The  bridge  was  built 
and  is  maintained  and  operated  solely  from  funds  derived 
from  general  taxation  of  the  property  lying  within  the  said 
city  and  the  city  receives  no  revenue  therefrom.  It  is  op- 
erated by  an  employee  of  appellant,  and  it  is  so  constructed 
that  when  it  is  necessary  to  open  the  bridge  to  permit  a 
vessel  to  pass  through,  it  may  be  swung  completely  around. 
On  July  29,  1907,  a  vessel  belonging  to  the  appellee  was 
moored  at  a  dock  about  thirty  feet  west  of  the  bridge,  in 
such  a  position  that  the  bridge  could  not  be  swung  in  a 
complete  circle  without  being  brought  in  contact  with  said 
boat.  Through  the  n^ligence  of  the  bridge-tender,  while 
attempting  to  close  the  bridge  after  it  had  been  opened  to 
permit  a  vessel  to  pass  through,  the  structure  swung  against 
appellee's  boat  and  damaged  it  to  the  extent  of  $115.55. 
Appellant  obtained  from  the  Appellate  Court  a  certificate  of 
importance. 

Edward  J.  Brundage,  Corporation  Counsel,  Charles 
M.  Haft,  and  Emu,  C.  Wetten,  for  appellant. 

Ullmann  &  HoAG,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  appellant  contends  that  the  city,  in  operating  the 
bridge,  was  acting  in  its  public  or  governmental  capacity 
as  distinguished  from  its  private  or  corporate  capacity ;  that 
for  this  reason  the  doctrine  of  respondeat  superior  has  no 
application  and  the  city  cannot  be  held  liable.  This  ques- 
tion arises  upon  propositions  of  law  passed  upon  by  the 
court. 

The  bridge  was  a  part  of  the  street.  Cities  have  always 
been  held  liable  in  this  State  for  injuries  resulting  from 
negligence  in  the  care  or  management  of  their  streets.  This 
case  is  of  that  character.     That  the  city  is  liable  for  the 
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negligence  of  its  bridge-tender  in  the  management  of  such 
a  bridge  was  recognized  by  this  court  in  the  case  of  City 
of  Chicago  v.  O'Malley,  196  111.  197.  In  that  case  the 
bridge-tender,  Moriarity,  had  employed  O'Brien  as  a  helper 
without  being  authorized  so  to  do  by  the  city.  Moriarity 
started  to  turn  the  bridge  and  directed  O'Brien  to  look  out 
for  the  boys  who  were  on  the  bridge  so  that  they  would 
not  get  hurt.  O'Brien  picked  up  a  stick  for  the  purpose  of 
driving  the  boys  off  the  bridge,  but  Moriarity,  without  wait- 
ing for  them  to  leave  the  structure,  commenced  turning  the 
bridge.  O'Brien  ran  towards  the  boys  in  a  threatening  man- 
ner with  the  stick,  and  one  of  them,  in  attempting  to  reach 
the  sidewalk  from  the  bridge,  fell  between  the  end  of  the 
moving  bridge  and  the  abutment  and  received  the  injuries 
for  which  he  sued.  The  city  contended,  among  other  things, 
that  it  was  not  liable  because  O'Brien  was  not  its  servant. 
This  court  said:  "Whatever  was  done  by  O'Brien  was 
done  by  the  direction  and  with  the  knowledge  of  Moriarity, 
who  was  the  agent  of  the  city  and  who  owed  the  duty  to 
conserve  the  public  safety  in  the  operation  of  the  immense 
and  dangerous  structure  of  which  he  had  charge.  Moriar- 
ity was  controlling  the  movement  of  the  bridge  with  the 
full  knowledge  of  the  acts  of  O'Brien  and  the  peril  of  ap- 
pellee, and  it  cannot  be  said,  under  the  evidence,  as  a  mat- 
ter of  fact  or  law,  that  O'Brien's  acts  alone  were  responsible 
for  the  injury.  Being  apprised  of  the  danger,  Moriarity 
owed  the  duty  of  so  controlling  the  movements  of  the 
bridge  that  injury  should  not  result,"  and  the  judgment  was 
affirmed  on  the  theory  that  Moriarity's  negligence  entitled 
the  appellee  to  recover  from  the  municipality.  It  does  not 
seem  that  any  contention  was  made  in  that  case  that  the 
city  was  not  liable  for  the  acts  of  the  bridge-tender.  The 
opinion,  however,  clearly  recognizes  the  existence  of  that 
liability,  and,  on  principle,  cases  of  the  character  of  that  one ' 
and  of  the  one  at  bar  cannot  be  distinguished  from  innu- 


Digitized  by  VjOOQ iC 


584  The  People  v.  Willison.  BJ7  111. 

merable  cases  which  have  been  determined  by  this  court  in 
which  it  has  been  held  that  a  city  is  liable  for  an  injxuy 
resulting  from  a  negligent  failure  to  discharge  its  duty  in 
reference  to  keeping  its  streets  in  repair.  (See,  also,  Gath- 
man  v.  City  of  Chicago,  236  111.  9.)  It  cannot,  under  the 
law  of  this  State,  be  here  held  that  the  city,  in  operating  the 
bridge,  was  acting  in  its  governmental  or  public  capacity. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  Peopm  ex  rel.  H.  H.  Whittock,  County  Treasurer, 
Appellant,  vs.  E.  B.  Wiluson  et  al.  Appellees. 

Opinion  Hied  December  75,  jpo8— Rehearing  denied  Feb.  5,  1909. 

1.  Special  taxation — when  description  of  locality  of  improve- 
ment is  sufiUcient,  The  description  of  locality  contained  in  an  im- 
provement ordinance  is  certain  if  a  competent  surveyor  can,  from 
the  ordinance  and  plats  or  maps  which  prc^erly  are  a  part  of  the 
legal  records,  determine  such  location. 

2.  Same — description  of  locality  may  be  aided  by  physical  mon^ 
uments.  Physical  monuments  and  the  physical  situation  of  the 
surrounding  territory  may  aid  and  supplement  a  sidewalk  ordi- 
nance in  fixing  the  locality  of  the  improvement,  but  they  cannot 
be  used  to  contradict  the  ordinance  or  public  records. 

3.  Same — the  term  ''public  square"  has  a  legal  meaning.  The 
term  "public  square"  has  acquired  a  legal  meaning,  and  indicates 
that  certain  property  has  been  dedicated  to  the  public  use. 

4.  Evidence — width  of  traveled  way  may  be  proved  to  show  ex- 
tent of  "public  square"  Upon  the  question  of  the  extent  of  a  pub- 
lic square  indicated  on  a  plat  by  a  blank  space,  it  is  competent  to 
prove  the  width  of  the  traveled  way  upon  the  four  sides  of  the 
square,  and  that  the  inside  of  the  square  was  a  small  park,  con- 
taining trees  and  surrounded  by  hitching  racks. 

Appeai.  from  the  County  Court  of  Vermilion  county; 
the  Hon.  Isaac  A.  Love,  Judge,  presiding. 
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J.  W.  KEESI.AR,  State's  Attorney,  (Rearick  &  Meeks, 
of  counsel,)  for  appellant. 

Ray  F.  Barnett,  and  Acton  &  Acton,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Vermilion  county  refusing  judgment,  on  the  application 
of  the  county  collector,  for  five  delinquent  special  assess- 
ments, (against  five  different  owners,  apparently  consoli- 
dated into  one  case,)  amounting  to  $175.34,  for  sidewalks, 
levied  under  the  act  of  1875  (Kurd's  Stat.  1908,  p.  366,) 
by  the  village  of  Indianola,  in  said  county. 

In  March,  1907,  an  ordinance  was  passed  by  said  vil- 
lage which  provided  that  the  public  square,  on  the  four 
sides  thereof,  "be  improved  by  the  construction  of  concrete 
walks  thereon  in  front  of  the  lots,  tracts  and  parcels  of  land 
abutting  thereon,  in  manner  and  form  as  hereinafter  set 
forth,  which  sidewalks  are  hereby  declared  to  be  a  local  im- 
provement, and  that  the  entire  cost  thereof  shall  be  paid 
by  a  special  taxation  of  the  lots,  blocks  and  parcels  of  land 
abutting  on  said  street  along  the  line  of  said  improvement, 
in  proportion  to  frontage.  *  *  *  The  inside  line  of  the  walk 
shall  be  laid  to  grade  and  within  approximately  one  foot 
of  the  property  line.    The  walks  shall  have  a  slope  toward 
the  street  of  one-fourth  an  inch  to  the  foot."    On  the  hear- 
ing a  plat  of  the  original  town  (then  called  Chillicothe) 
made  in  1836  was  introduced,  which  showed  a  blank  or  un- 
platted space  in  the  center  of  the  village  but  nothing  to  in- 
dicate for  what  purpose  this  space  was  left  unplatted.    The 
following  is  a  copy  of  the  central  part  of  the  plat  of  Chilli- 
cothe, as  shown  in  the  record,  and  the  words  which  are  in 
or  at  the  edge  of  the  vacant  space  are  in  the  same  relative 
position  on  this  plat  as  shown  in  the  plat  in  the  record. 
The  words  toward  the  edge  of  the  plat  here  shown,  particu- 
larly "Walnut"  and  "Vermilion,"  are  nearer  the  center  than 
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they  are  on  the  original  plat,  and  the  outlying  blodcs  on  the 
original  plat,  which  do  not  affect  the  question  at  issue,  are 
here  omitted : 
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The  sole  question  on  this  hearing  is  whether  the  ordi- 
nance in  question,  taken  in  connection  with  the  plat,  suflS- 
ciently  indicated  the  locality  of  the  sidewalk,  the  argument 
of  the  objectors  being,  that  it  is  a  fair  inference  from  this 
plat  that  the  four  streets  in  question  extend  across  the  un- 
platted space,  and  that  therefore  the  public  square  proper  is 
bounded  on  the  four  sides  by  these  four  streets,  and  in  or- 
der to  have  the  sidewalk  built  on  the  four  sides  of  the  public 
square  it  must  be  constructed  on  the  side  of  the  street,  in 
each  case,  nearest  the  center  of  the  square;  that  it  could 
not  be  on  the  public  square  and  be  constructed  approxi- 
mately within  one  foot  of  the  lot  lines,  as  the  ordinance  pro- 
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vides,  and  that  therefore  the  ordinance  is  so  uncertain  and 
indefinite  as  to  the  locality  of  the  improvement  that  it  does 
not  authorize  its  construction.  A  stipulation  in  the  record 
shows  that  the  sidewalks  in  question  have  been  actually  con- 
structed in  front  of  and  approximately  one  foot  from  the 
lot  lines.  No  question  is  raised  in  this  proceeding  as  to  the 
ordinance  being  sufficient  to  authorize  the  construction  of 
the  improvement  in  all  other  particulars. 

It  is  essential  to  the  validity  of  a  special  tax  that  the 
ordinance  providing  for  the  proposed  local  improvement 
should  not  only  provide  for  the  nature,  character  and  de- 
scription of  such  improvement,  but  its  locality  as  well. 
(City  of  Carlinville  v.  McClure,  156  111.  492.)  A  substan- 
tial compliance  with  the  law,  however,  is  sufficient.  (Peo- 
ple V.  Burke,  206  111.  358;  People  v.  Patton,  223  id.  379.) 
Section  2  of  the  Sidewalk  act  provides  that  the  ordinance 
"shall  define  the  location"  "with  reasonable  certainty,"  and 
"shall  prescribe  its  width,  the  materials,"  etc.  Manifestly, 
imder  this  wording  no  more  certainty  is  required  as  to 
location  than  is  required  in  the  other  particulars  to  be  pro- 
vided for  in  the  ordinance.  We  have  held  that  the  descrip- 
tion of  the  locality  in  an  ordinance  is  sufficient  if  a  compe- 
tent surveyor  could  by  it  fix  the  locality  of  the  improvement. 
{Lamm  v.  City  of  Danville,  221  111.  119;  Village  of  Au^ 
burn  V.  Goodwin,  128  id.  57.)  Necessarily,  the  surveyor 
must  not  only  look  to  the  ordinance,  but  to  any  plats  or 
maps  which  are  properly  a  part  of  the  legal  records,  in 
order  to  determine  the  locality  of  the  local  improvement. 
Has  he  a  right  to  take  into  consideration  any  of  the  fixed 
monuments,  such  as  buildings,  sidewalks,  etc.,  or  the  phys- 
ical situation  of  the  public  grounds  or  streets  in  the  neigh- 
borhood of  the  improvement,  to  assist  in  fixing  its  location? 

It  is  not  necessary  for  an  ordinance  to  state  the  width 
of  the  street  to  be  paved  in  order  to  allow  the  proper  esti- 
mate of  the  cost  to  be  made  when  the  width  of  the  street 
may  be  easily  ascertained  from  the  surroundings.    An  ordi- 
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nance  requiring  the  pavement  of  a  street  will  not  be  con- 
strued to  require  the  improvement  of  an  existing  sidewalk. 
(County  of  Adams  v.  City  of  Quincy,  130  111.  566;  People 
V.  Markley,  166  id.  48;  Woods  v.  City  of  Chicago,  135  id. 
582.)  The  location  of  thirty-six  feet  of  pavement  in  a 
street  may  be  made  certain  by  testimony  as  to  the  width  of 
the  street  and  sidewalk  space.  {Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  City  of  Quincy,  136  111.  563;  Har- 
rison Bros.  V.  City  of  Chicago,  163  id.  1^9.)  The  width 
of  the  pavement  need  not  appear  in  the  ordinance.  The 
width  of  the  street  is  as  fixed  and  permanent  and  as  well 
known  as  the  existence  of  the  street  itself.  (Dickey  v.  City 
of  Chicago,  164  111.  37.)  This  last  case  discussed  and  dis- 
tinguished Gage  V.  City  of  Chicago,  143  111.  157,  wherein 
it  was  proved  that  the  paving  was  to  be  done  upon  a  prairie, 
where  there  were  no  houses  on  the  line  of  the  street  pro- 
posed to  be  improved  and  no  sidewalk  line  established  by 
the  ordinance.  The  city  contended  that  the  roadway  was  to 
be  thirty  feet  in  width,  while  it  was  shown  that  the  com- 
missioners had  estimated  a  street  forty  feet  in  width.  It  was 
held  that  the  ordinance  was  invalid  for  indefiniteness.  The 
termini  of  a  pavement  are  sufficiently  described  as  street 
railway  rights  of  way,  the  limits  to  such  rights  of  way,  un- 
der the  ordinance  in  question,  being  held  to  be  the  tracks. 
(Rawson  v.  City  of  Chicago,  185  111.  87.)  The  height  of 
man-holes  under  a  sewer  ordinance  can  be  determined  by 
the  difference  in  elevation  between  the  sewer  and  the  ^sur- 
face of  the  ground.  (Bickerdike  v.  City  of  Chicago,  185 
111.  280.)  The  width  of  the  wings  to  be  paved  in  a  local 
improvement  need  not  appear  in  the  ordinance,  as  this  is  a 
matter  of  easy  ascertainment.  (Givins  v.  City  of  Chicago, 
188  111.  348;  Houston  V.  City  of  Chicago,  191  id.  559; 
Topliff  V.  City  of  Chicago,  196  id.  215.)  An  ordinance  fcH* 
a  fourteen-foot  sidewalk  from  the  lot  line  to  the  curb,  where 
the  space  on  account  of  a  building  being  slightly  over  the 
line  was  only  thirteen  feet,  was  held  not  void,  as  the  perscm 
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estimating  the  cost,  as  well  as  the  bidder,  could  see  what 
was  to  be  done  and  would  be  presumed  to  act  upon  the  rule 
that  the  curb  line  would  control.  (Hyman  v.  City  of  Chi- 
cago, 1 88  111.  462.)  An  ordinance  for  paving  need  not 
state,  in  detail,  where  filling  is  necessary  or  where  the  foun- 
dation must  be  compacted,  as  it  would  be  perfectly  apparent 
to  a  contractor  or  engineer  where  such  filling  was  necessary 
to  bring  the  foundation  up  to  sub-grade  and  where  it  ought 
to  be  compacted.  (Gage  v.  City  of  Chicago,  203  111.  26.) 
It  is  a  valid  objection,  on  confirmation  of  a  sewer  assess- 
ment, that  a  street  named  did  not  exist,  the  land  having  been 
in  the  objector's  exclusive  possession  for  over  forty  years. 
{Dempster  v.  City  of  Chicago,  175  111.  278.)  Extrinsic  evi- 
dence cannot  be  offered  to  show  that  a  street  is  commonly 
known  by  a  certain  name  where  another  name  has  been 
fixed  in  accordance  with  the  law,  as  shown  by  the  plat  of 
the  city.    Lamm  v.  City  of  Danville,  supra. 

Under  these  authorities  we  think  that  physical  monu- 
ments and  the  physical  situation  of  the  surrounding  terri- 
tory may  aid  and  supplement  the  ordinance  in  fixing  the 
locality  of  a  local  improvement,  but  that  such  fixed  monu- 
ments or  physical  surroundings  cannot  be  used  to  contra- 
dict the  ordinance  or  public  records.  As  we  have  seen, 
there  is  nothing  in  the  ordinance  or  in  the  platting  of  the 
town  that  positively  names  the  unplatted  space  as  a  public 
square.  We  think,  however,  that  the  name  "public  square" 
has  acquired  a  legal  meaning,  indicating  that  certain  prop- 
erty has  been  dedicated  to  the  public  use.  (Guttery  v. 
Glenn,  201  111.  275.)  The  public  square  of  a  county  is  of  a 
public  nature  and  held  for  governmental  purposes.  (Lowe 
V.  Howard  County  Comrs,  94  Ind.  553.)  While  there  is 
nothing  written  on  this  plat  in  question  to  indicate  with 
certainty  that  it  was  intended  to  be  dedicated  as  a  public 
square,  we  think  that  is  a  fair  inference  from  the  plat. 
This  court  has  held  that  in  their  ordinary  acceptance  the 
words  "public  square"  will  be  understood  to  be  the  platted 
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ground  devoted  to  public  purposes,  and  not  the  territory  of 
the  streets  adjoining  the  sides  of  the  public  square,  {County 
of  DeWitt  V.  City  of  Clinton,  194  111.  521,)  but  we  stated 
in  that  decision  that  if  the  streets  surrounding  a  plat  of 
ground  on  which  the  court  house  was  located  should  be 
marked  and  designated  on  said  plat  as  the  "public  square," 
such  designation  might  be  a  sufficiently  definite  description 
of  such  territory  occupied  by  the  streets.  The  highest  de- 
gree of  accuracy  is  not  always  attained  or  to  be  expected 
in  the  framing  of  statutes  or  city  ordinances.  If  such  ac- 
curacy in  the  use  of  language  was  applied  by  the  courts 
in  construing  ordinances,  the  purposes  for  which  many  of 
them  are  passed  would  doubtless  be  defeated.  As  was  said 
in  City  of  Springfield  v.  Green,  120  111.  269,  on  page  275: 
"Whenever  the  meaning  of  a  word,  as  used  in  a  statute  or 
ordinance,  becomes  the  subject  of  controversy  in  a  legal 
proceeding,  the  ascertainment  of  its  strict  primary  signifi- 
cation is  not  a  matter  of  so  much  importance  as  it  is  to  dis- 
cover the  sense  in  which  it  was  used  by  the  legislative  body, 
for  the  latter  must  control,  although  the  word  has  been 
used  without  proper  regard  to  its  appropriate  and  primary 
meaning." 

While,  under  the  authority  of  Guttery  v.  Glenn,  supra, 
we  would  be  inclined  to  hold  from  this  plat  that  the  streets 
were  intended  to  extend  and  run  along  the  four  sides  of  the 
public  square,  yet  it  is  also  quite  plain  that  in  that  decision 
the  words  "public  square"  were  used  not  only  to  designate 
the  property  inside  of  the  inner  boundary  line  of  the  four 
streets  in  question,  but  also  to  include  the  streets  as  well- 
It  is  very  evident,  however,  from  the  connection  in  which 
the  words  "public  square"  were  there  used,  what  meaning, 
in  each  instance,  was  intended  to  be  conveyed.  The  ordi- 
nance here  provides  that  the  sidewalks  shall  be  in  front  of 
the  lots  "abutting  thereon,"  plainly  meaning,  from  the  con- 
nection, abutting  on  the  "public  square."  Further  along  it 
is  said  that  the  lots  "abutting  on  3^4  street  along  the  line 
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of  the  improvement"  shall  pay  for  the  assessment.  Mani- 
festly, the  same  lots  are  referred  to  in  one  clause  as  abutting 
on  the  public  square  and  in  the  other  as  abutting  on  the 
street.  The  word  "abutting"  means  joined  to  or  adjoining 
but  does  not  necessarily  imply  that  the  things  spoken  of  are 
in  contact.  (Richards  v.  City  of  Cincinnati,  31  Ohio  St. 
506.)  This  court  has  held  in  City  of  Springfield  v.  Green, 
supra,  that  a  lot  the  side  of  which  bounded  on  a  street  to  be 
paved  was  to  be  regarded  as  abutting  upon  the  same  as  well 
as  a  lot  one  end  of  which  was  so  bounded  by  the  street,  but 
that  lots  are  not  abutting  upon  a  street  which  do  not  border 
upon  the  street  in  question.  In  order  to  find  the  meaning 
of  this  ordinance  as  to  the  location  of  the  improvement  all 
parts  of  it  must  be  considered  together.  (Northwestern 
University  v.  Village  of  Wilmette,  230  111.  80 ;  McChesney 
V.  City  of  Chicago,  173  id.  75.)  Following  this  rule,  in 
Steele  v.  Village  of  River  Forest,  141  111.  302,  it  was  held 
that  the  use  of  the  wqrd  "fall"  should  be  construed  to  mean 
"rise,"  in  order  to  prevent  an  absurd  consequence. 

We  hold  that  the  ordinance  is  not  invalid  because  of 
the  uncertainty  of  the  location  of  the  improvement  therein, 
and  that,  properly  construed,  it  required  the  sidewalks  in 
question  to  be  constructed  as  they  were  in  front  of  the  lots 
and  approximately  one  foot  from  the  property  line. 

While  the  conclusions  we  have  reached  make  it  unneces- 
sary to  decide  further  on  the  admission  of  evidence,  we  are 
disposed  to  hold  that  the  evidence  offered  by  appellees  to 
prove  the  width  of  the  traveled  way  on  the  four  sides  of  the 
square  in  question,  and  that  the  inside  thereof  was  a  small 
park,  approximately  eight  rods  square,  containing  trees  and 
a  band-stand  and  surrounded  by  hitching  racks,  should 
have  been  admitted. 

The  judgment  of  the  county  court  will  be  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  over- 
rule the  objections  and  enter  judgment. 

Reversed  and  remanded,  with  directions. 
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Rosa  Ball,  Appellee,  vs.  The  Evening  American  Pub- 
lishing Company,  Appellant. 

Opinion  Hied  December  13,  ipo8 — Rehearing  denied  Feb.  4,  ipop, 

1.  Libel — correct  practice  where  article  does  not  refer  to  plain- 
tiff by  name.  Where  the  alleged  libelous  article  does  not  refer  to 
the  plaintiff  by  name,  the  correct  practice  is  to  allege  that  the  li- 
belous words  were  published  of  and  concerning  the  plaintiff;  and 
a  plea  of  the  general  issue  puts  this  averment  in  issue,  and  if  the 
issue  is  controverted  a  question  of  fact  is  presented  for  the  jury. 

2.  Same — publication  must  be  interpreted  in  the  sense  readers 
would  understand  it.  An  alleged  libelous  publication  must  be  in- 
terpreted in  the  sense  in  which  readers  would  understand  it,  and 
where  the  words  are  ambiguous  or  equivocal  in  meaning  the  ques- 
tion of  the  meaning  to  be  ascribed  to  them  is  for  the  jury,  though 
the  question  as  to  whether  or  not  any  particular  meaning  is  libel- 
ous is  for  the  court. 

3.  Same — in  determining  meaning  of  publication  jury  may  con- 
sider surrounding  circumstances.  In  determining  whether  alleged 
libelous  words  were  published  of  and  concerning  plaintiff,  where 
the  published  article,  which  related  to  the  death  of  a  woman,  used 
a  name  different  from  the  plaintiff's  but  used  a  picture  of  the  plain- 
tiff which  it  stated  was  a  picture  of  the  dead  woman,  the  jury  may 
take  into  consideration  the  facts  and  circumstances  surrounding 
the  two  women,  including  their  names,  places  of  residence,  occu- 
pations and  family  connections. 

4.  Same — when  motion  to  direct  a  verdict  on  ground  of  von- 
ance  is  properly  refused.  A  motion  to  direct  a  verdict  for  defend- 
ant in  an  action  for  libel  upon  the  ground  of  a  variance  between 
the  allegations  and  the  proof  is  properly  denied,  where  the  ques- 
tion whether  such  variance  exists  depends  upon  the  meaning  which, 
under  the  evidence,  the  jury  would  find  would  be  ascribed  to  the 
published  article  by  the  readers  thereof. 

5.  Same — when  giving  instruction  authori:ging  verdict  in  libel 
case  is  reversible  error.  Where  the  question  whether  the  libelous 
words  were  published  of  and  concerning  the  plaintiff,  as  alleged  in 
the  declaration,  is  in  controversy,  an  instruction  directing  a  ver- 
dict for  the  plaintiff  if  the  jury  find  the  publication  is,  as  to  the 
plaintiff,  untrue,  without  requiring  them  to  find  that  such  publi- 
cation was  of  and  concerning  the  plaintiff,  is  ground  for  reversal. 

6.  Same — what  does  not,  of  itself,  establish  thctt  words  were 
published  of  and  concerning  the  plaintiff.  The  mere  fact  that  a 
libelous  article  in  a  newspaper  relating  to  the  death  of  a  woman 
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described  in  the  article  as  "Pearl  Ball"  exhibits  a  likeness  of  the 
plaintiff,  whose  name  was  Rose  Ball,  stating  such  likeness  to  be 
"the  latest  photograph  of  Miss  Ball/'  does  not,  of  itself,  establish 
the  words  were  published  of  and  concerning  the  plaintiff. 

7.  Same — when  subsequent  publications  are  admissible.  In  an 
action  for  libel  counting  upon  an  article  relating  to  the  death  of  a 
woman,  subsequent  publications  giving  results  of  later  investiga- 
tions are  to  be  regarded  as  continuous  of  the  original  publication^ 
although  none  of  the  articles  are  identical  and  each  contains  dif- 
ferent libelous  statements  of  the  same  general  character,  and  such 
publications  are  admissible  upon  the  question  of  malice,  but  are 
not  ground  for  independent  recovery  if  not  counted  upon. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  S.  Tuthill,  Judge, 
presiding. 

This  is  an  appeal  by  the  Evening  American  Publishing 
Company  from  a  judgment  of  the  Appellate  Court  for  the 
First  District  affirming  a  judgment  for  $1500  recovered 
against  it  in  the  circuit  court  of  Cook  county  by  Rose  Ball, 
the  appellee,  in  an  action  on  the  case  for  libel. 

The  declaration,  which  was  filed  on  October  4,  1901, 
after  alleging  that  plaintiff  was  a  person  of  good  name, 
credit  and  reputation  and'  deservedly  enjoyed  the  esteem 
and  good  opinion  of  her  neighbors  before  the  ccMiimitting 
of  the  grievances  complained  of,  avers  that  the  defendant 
wickedly  and  maliciously  intending  to  injure  the  plaintiff 
and  bring  her  into  public  scandal,  infamy  and  disgrace,  on 
or  about  the  29th  day  of  August,  1 901,  in  Chicago,  wickedly 
and  maliciously  did  compose,  print  and  publish,  and  caused 
to  be  composed,  printed  and  published,  of  and  concerning 
the  plaintiff,  a  certain  false,  scandalous,  malicious  and  de- 
famatory libel,  the  same  being  in  words  and  figures  fol- 
lowing : 

"Deep  rnystery  now  shrouds  facts  of  pretty  girl's 
death. — Persons  and  scenes  connected  with  mysterious  death 
of  Peari  Ball. 

tS7  — 38 
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"The  build  and  dress  of  the  mysterious  man  who  ac- 
companied Pearl  Ball  to  the  Calumet  cafe  are  shown,  as 
described  by  manager  Barry.  Below  is  the  route  taken  by 
cabman  Jordan,  who  took  the  girl  from  the  cafe  to  her 
home.  No.  2  Forty-seventh  place,  which  is  shown  in  black. 
The  house,  in  black,  on  Madison  avenue,  is  the  home  of 
Dr.  Lewis,  the  Ball  family  physician.  To  the  left  is  the 
latest  photograph  of  Miss  Ball.  Below  is  a  sketch  of  the 
wine-room  at  the  Caltmiet  cafe,  where  she  sat  with  the 
mysterious  stranger.  To  the  right  is  the  photograph  of 
Miss  Jeannette  Farrar,  friend  of  Miss  Ball,  who  wsts  with 
her  until  nine  o'clock  the  night  of  her  death.  Below  it  is 
a  sketch  of  cabman  Jordan's  vehicle,  in  which  Miss  Ball  was 
taken  home. 

**Death  of  Miss  Ball  leads  to  suspicion. — No  clew  to  iden- 
tity of  the  man  who  was  with  her. — Statement  of  two 
friends. — Miss  Jeannette  Farrar  fears  thai  the  girl  conth 
mitted  suicide. 

"There  are  a  dozen  reasons  for  the  activity  of  the  po- 
lice in  tracing  the  movements  of  Miss  Pearl  Ball,  the  pretty 
Hyde  Park  girl  who  died  from  poison  yesterday..  It  is 
doubtful  whether  she  administered  the  poison  herself  or 
whether  it  was  given  to  her  by  another.  The  key  to  the 
mystery  is  the  name  of  the  man  with  whom  the  girl  sat  in 
a  wine-room  at  the  Calumet  cafe.  While  they  were  in  the 
room  there  was  a  scuffle  and  the  girl  cried  for  help.  She 
asserted,  when  help  came,  that  the  man  had  insulted  her. 
The  man  was  then  ejected  from  the  place  and  the  girl  sent 
home  in  a  cab.  Inspector  Hunt  believes  that  J.  C.  Barry, 
manager  of  the  cafe,  knows  who  the  mysterious  stranger 
was.  He  believes  that  if  the  man  is  once  caught  he  can 
explain  why  it  was  that  Miss  Ball  died  soon  after  reaching 
home  when  she  left  the  cafe. 

''Story  of  Dr.  Lewis. — ^Dr.  Denslow  Lewis,  the  family 
physician  of  the  Ball  family,  who  was  an  intimate  friend 
of  the  girl  and  often  took  her  to  places  of  entertainment, 
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made  a  statement  to  a  reporter  for  the  American  this 
morning.  In  it  was  a  significant  point.  At  one  o'clock 
Wednesday  morning,  he  said,  1  was  called  up  by  the  man- 
ager of  the  Calumet  cafe,  whom  I  know,  and  told  that  a 
young  woman  there,  who  gave  the  name  of  Belle  Lewis, 
had  asked  to  have  me  called.  She  had  been  insulted  by 
the  man  who  was  with  her,  Barry  said.  I  did  not  go  be- 
cause I  thought  it  was  none  of  my  affair.  I  had  not  been 
out  with  the  g^rl.  Instead  I  gave  Barry  the  address  of 
Miss  Ball  and  told  him  to  have  her  sent  home.'  How  the 
young  woman  happened  to  give  the  name  of  Belle  Lewis 
instead  of  her  own,  and  how  he  recognized  the  name,  Dr. 
Lewis  did  not  explain. 

''Miss  Farrar  surprised. — Miss  Jeannette  Farrar,  with 
whom  Miss  Ball  was  until  after  nine  o'clock  on  the  night 
of  her  death,  said  she  could  not  conceive  of  the  reason  for 
such  action  on  the  part  of  her  friend. 

"5y  Dr,  Denslow  Lewis. — 'Regarding  my  movements 
and  the  possibility  of  my  having  been  with  the  unfortunate 
young  woman  on  the  fatal  night,  I  would  say  that  I  left 
my  home  about  seven  o'clock  and  arrived  at  Randolph 
street,  by  way  of  the  Illinois  Central,  a  few  minutes  later. 
I  then  went  to  the  home  of  Eugene  Praeger,  2835  Her- 
mitage avenue,  where  professional  duties  occupied  my  time 
until  late.  I  reached  Randolph  street  station  in  time  to 
make  the  12:40  A.  M.  train  and  arrived  home  about  one 
o'clock.  While  preparing  for  bed  the  telephone  bell  rang, 
and  a  man  named  Barry,  who  said  he  was  manager  of  the 
Calumet  cafe,  told  me  that  a  woman  giving  the  name  of 
Belle  Lewis  wanted  me.  As  she  had  not  been  out  with 
me  I  told  Barry  to  secure  a  trusty  cabman  and  send  the 
girl  home  at  my  expense,  I  believe  he  did  say  a  man  had 
insulted  her  and  had  been  thrown  out  of  the  place.  Yes, 
I  knew  who  was  meant  by  Belle  Lewis,  but  can  give  no 
further  explanation  now.  I  am  her  family  physician,  you 
know,  and  cannot  talk.    Miss  Ball  was  of  rather  pronounced 
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Bohemian  instincts,  but  I  do  not  believe  that  her  character 
could  be  attacked.    I  can  say  no  more  now.' 

''By  Miss  Jeannette  Farrar. — 'On  the  night  of  the  trag- 
edy Miss  Ball  visited  Ferris  Wheel  Paric,  and  as  I  had  an 
engagement  to  spend  the  night  with  a  woman  friend  on  the 
north  side,  I  left  her  at  the  car  and  she  said  she  was  going 
(^Irectly  home.  I  cannot  imagine  who  this  unknown  man 
is,  neither  can  I  say  how  a  g^rl  of  such  a  good  character 
could  visit  such  a  place.  She  might  have  contemplated  sui- 
cide and  gone  to  the  Calumet  cafe  to  procure  drink  enough 
to  nerve  herself  to  the  deed.  Lately  she  has  exhibited 
symptoms  of  extreme  depression  at  times,  yet  perhaps  the 
next  day  she  would  sing  and  be  as  happy  as  a  lark.  To 
be  connected  with  such  a  terrible  case  is  dreadful  and  I  am 
utterly  prostrated.  If  we  could  only  obtain  some  clew  re- 
garding the  identity  of  the  man  perhaps  the  mystery  would 
soon  be  solved.  I  do  not  believe  she  bought  a  large  bottle 
of  morphine,  and  if  a  robber  murdered  her,  why  did  he 
not  take  away  all  her  rings?  She  would  never  have  en- 
tered the  place  with  a  stranger,  and  I  heard  one  story  to 
the  effect  that  there  were  two  men  and  two  giirls  in  the 
party  when  it  entered  the  cafe.  This  is  all  I  know  about 
the  terrible  affair.' " 

The  declaration  then  alleges  that  the  defendant,  in  its 
said  newspaper,  repeated  the  printing  and  publication  of 
said  false,  scandalous,  malicious  and  defamatory  libel,  and 
so  continued  to  repeat  said  libel  in  divers  issues  of  said  pa- 
per on  and  during  August  30,  1901,  amplifying,  illustrat- 
ing and  embellishing  said  libel  and  printing  and  publishing 
the  same  upon  the  first  or  initial  page  of  said  newspaper; 
alleges  that  at  the  head  of  said  defamatory  article  or  ar- 
ticles, and  as  part  thereof,  in  large  and  conspicuous  style 
and  manner,  in  each  of  the  several  editions  of  said  paper, 
was  printed  and  published  the  picture  or  likeness  of  a 
woman ;  that  said  picture  or  likeness  was  ostensibly  and  by 
the  defendant  published  as  the  picture  or  likeness  of  the 
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woman  mentioned  in  said  article  and  named  Miss  Ball,  but 
plaintiff  states  that  said  picture  or  likeness  then  and  there 
printed, and  published  by  the  defendant  was  not  the  picture 
or  likeness  of  the  woman  mentioned  in  the  said  article  and 
named  Miss  Ball,  neither  does  it  in  any  way  resemble  or 
correspond  to  the  likeness  or  picture  of  said  woman,  but 
that  said  picture  or  likeness  then  and  there  printed  and  pub- 
lished by  defendant  as  the  liken^ess  of  the  woman  who  was 
said  to  have  committed  suicide  was  and  is  a  true  and  cor- 
rect picture  or  likeness  of  plaintiff,  and  that  she  is  not  the 
person  mentioned  in  said  article,  although  her  picture  ap- 
peared in  connection  therewith  and  was  printed  and  pub- 
lished as  such  person  and  was  by  the  public  believed  and 
taken  to  be  such  person.  The  declaration  further  allies 
that  said  picture  or  likeness  then  and  there  printed  and 
published  by  the  defendant  was  made  from  a  negative  for 
which  the  plaintiff  was  and  is  the  subject ;  that  said  picture 
or  likeness  was  printed  and  published  by  the  defendant 
without  the  knowledge  or  consent  of  plaintiff,  her  family, 
representatives  or  agents,  and  plaintiff  says  that  the  public 
understood  and  accepted  and  gave  the  aforesaid  articles  the 
meaning  which  on  their  face  they  conveyed,  that  is  to  say, 
the  public  understood  and  believed  that  the  woman  whose 
picture  was  then  and  tliere  printed  and  published  by  defend- 
ant and  the  woman  mentioned  in  said  articles  and  named 
Miss  Ball  were  one  and  the  same  person,  and  not  other- 
wise, and  that  many  and  divers  persons,  friends  and  ac- 
quaintances of  the  plaintiff,  both  in  this  and  in  other  States, 
understood,  from  seeing  and  reading  said  articles,  that  she, 
the  plaintiff,  had  committed  suicide,  and  had  been  and  was 
guilty  of  drunkenness,  lewdness,  unchastity  and  infamous 
conduct,  and  had  been  and  was  guilty  of  consorting  with 
low  and  wicked  persons,  and  had  been  found  in  and  was 
accustomed  to  go  into  and  frequent  vile  and  disreputable 
resorts,  and  had  done  and  committed  the  things  and  had 
been  a  party  to  and  a  sharer  in  the  scenes  mentioned  and 
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described  in  said  article,  by  the  means  of  which  she  has 
been  greatly  injured  in  her  good  name,  etc. 

To  the  declaration  defendant  interposed  the  general  is- 
sue. At  the  close  of  all  the  evidence  the  court  denied  de- 
fendant's motion  for  a  directed  verdict.  The  motions  of 
defendant  for  a  new  trial  and  in  arrest  of  judgment  were 
overruled.  In  support  of  the  declaration  the  court  per- 
mitted the  plaintiff  to  introduce  in  evidence,  over  the  ob- 
jection of  the  defendant,  the  copy  of  the  issue  of  Hearst's 
Chicago  American  containing  the  account  of  the  death  of 
Pearl  M.  Ball  as  set  out  in  the  declaration,  and  containing, 
in  connection  therewith,  the  picture  of  the  plaintiff,  which 
was  designated  as  Pearl  Ball,  and  the  pictures  of  various 
persons  and  scenes  described  in  the  article  set  out  in  the 
declaration.  Over  the  defendant's  objection  copies  of  later 
publications  of  this  paper  containing  further  articles  relat- 
ing to  the  death  of  Pearl  M.  Ball  were  also  introduced  in 
evidence. 

It  is  urged  by  appellant  that  the  Appellate  Court  should 
have  reversed  the  judgment  of  the  circuit  court. 

Darrow,  Masters  &  Wilson,  (Edgar  L.  Masters,  of 
counsel,)  for  appellant. 

Simmons,  Mitchell  &  Irving,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  refusal  of  the  court  to  direct  a  verdict  for  the  de- 
fendant at  the  close  of  all  the  evidence  is  assigned  as  error. 
It  was  contended  in  support  of  that  motion  that  the  article 
was  not  libelous.  Without  entering  at  length  into  a  dis- 
cussion thereof,  we  are  satisfied  that  if  the  publication  set 
out  in  the  na/rr.  was  published  of  and  concerning  the  plain- 
tiff an  action  lies  for  libel.  It  is  also  urged  that  the  mo- 
tion should  have  been  allowed  because  there  was  a  variance 
between  the  proof  and  the  declaration,  in  this:  that  the 
declaration  averred  that  the  article  in  question  was  pub- 
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lished  of  and  concerning  the  plaintiff,  while  the  proof  shows, 
without  contradiction,  that  it  was  not  so  published,  but 
was  published  of  and  concerning  a  person  other  than  the 
plaintiff.  It  is  to  be  observed  that  the  dedaratiog  charges 
not  only  that  the  picture  or  likeness  published  as  that  of 
Pearl  M.  Ball  was,  in  fact,  that  of  the  plaintiff,  but  also 
that  the  printed  words  were  published  of  and  concerning 
the  plaintiff.  In  considering  the  question  of  the  alleged 
variance  it  seems  appropriate  also  to  consider  a  question 
raised  as  to  the  propriety  of  an  instruction  given  on  the 
part  of  the  plaintiff,  the  determination  of  the  questions  turn- 
ing somewhat  upon  the  same  matters.  The  instruction  so 
referred  to  was  No.  4  given  at  the  request  of  the  plain- 
tiff, and  is  in  the  words  following: 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that 
if  you  find,  from  a  consideration  of  the  evidence  and  the 
law  as  stated  in  these  instructions,  the  publication  in  ques- 
tion is  as  to  the  plaintiff  untrue  and  was  made  by  the  de- 
fendant, it  is  libelous,  and  the  plaintiff  is  entitled  to  such 
damages  as  shall  afford  a  reparation  for  all  the  injury,  in- 
cluding mental  suffering  and  humiliation,  which  has  natu- 
rally and  approximately  resulted  from  the  publication,  if 
any,  shown  by  the  evidence." 

It  is  to  be  observed  that  this  instruction  omits  the  ele- 
ment that  the  alleged  libelous  words  were  published  of  and 
concerning  the  plaintiff,  and  it  is  in  this  respect  that  the 
instruction  is  criticised.  The  plea  of  the  general  issue  alone 
was  filed.  There  was  no  contention  that  the  words  were 
true  as  to  the  plaintiff,  and  the  instruction,  standing  alone, 
was  an  instruction  to  find  for  the  plaintiff,  because  it  ad- 
vised the  jury  that  the  publication  was  libelous  and  elim- 
inated the  only  other  defense  relied  upon,  viz.,  that  the 
words  were  not  spoken  of  and  concerning  the  plaintiff. 
Where  the  words  published  or  spoken  do  not  refer  to  the 
plaintiff  by  name,  the  proper  practice  is,  as  was  done  here, 
to  aver  that  they  were  spoken  of  and  concerning  the  plain- 
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tiff,  and  the  plea  here  filed  put  this  averment  in  issue.  It 
is  elementary  that  an  alleged  libelous  publication  must  be 
interpreted  in  the  sense  in  which  readers  would  understand 
it,  and  Jn  this  State  it  has  been  held  in  slander  suits  that 
the  testimony  of  the  hearers  as  to  the  sense  in  which  they 
understood  the  words  spoken  is  admissible.  (Nelson  v. 
Borchenius,  52  111.  236.)  This  rule  applies  to  a  statement 
of  the  witness  to  the  effect  that  he  understood  the  alleged 
slanderous  words  were  spoken  with  reference  to  the  plain- 
tiff, where  the  plaintiff's  name  was  not  used.  (Dexter  v. 
Harrison,  146  111.  169.)  Where  the  words  are  ambiguous 
or  equivocal  in  meaning,  the  question  of  the  meaning  to  be 
ascribed  to  them  is  for  the  jury,  although  the  question  as 
to  whether  or  not  any  particular  meaning  is  libelous  is,  of 
course,  for  the  court.  Where,  as  here,  there  is  a  contro- 
versy as  to  whether  or  not  the  words  were  published  of 
and  concerning  the  plaintiff,  the  question  whether  they 
were  so  spoken  is  for  the  jury.  In  each  of  the  cases  of 
VanVechten  v.  Hopkins,  5  Johns.  211,  Miller  v.  Butler^ 
6  Cush.  71,  Goodrich  v.  Davis,  11  Mete.  473,  Prosser  v. 
Callis,  117  Ind.  105,  Stoken  v.  Morning  Journal  Ass.  73 
N.  Y.  Supp.  24s,  and  Painter  v.  Bennett,  31  id.  567,  the 
words  complained  of  did  not  name  the  plaintiff,  and  it  was 
held  that  the  question  whether  they  were  of  and  concern- 
ing the  plaintiff  was  one  of  fact  to  be  determined  by  the 
jury.  The  defendant  contends  that  the  law  is  so,  and  the 
plaintiff,  in  effect,  agrees,  as  she  states  by  her  brief  that  the 
"rule  for  interpretation  of  an  alleged  libel  is  what  the  world 
would  generally  understand  it  to  mean,"  and  "whether  the 
article  was  published  of  and  concerning  the  plaintiff  is  a 
question  for  the  jury." 

Plaintiff  contends  that  the  case  is  to  be  regarded  as 
one  where  the  defendant  published  libelous  words  of  and 
concerning  a  woman,  and  then,  exhibiting  a  likeness  of  the 
plaintiff,  states,  in  effect,  "this  is  the  picture  of  the  woman 
of  whom  the  words  are  published;"    while,  on  the  other 
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hand,  the  position  of  the  defendant  is,  that,  so  far  as  the 
printed  words  are  concerned,  the  entire  article  applied  only 
to  Pearl  M.  Ball,  as  appears  from  a  reading  thereof,  and 
that  there  is  no  evidence  which  indicates  that  any  part  of 
the  publication  was  of  and  concerning  the  plaintiff.  We  do 
not  regard  either  position  as  tenable.  A  little  reflection 
will  show  that  it  does  not  necessarily  follow  from  the  pub- 
lication of  ♦the  picture  that  the  words  in  the  article  had  ref- 
erence to  the  plaintiff.  If,  for  example,  a  newspaper  should 
publish  a  statement  to  the  effect  that  a  female  child  (nam- 
ing her)  had  died  of  cholera  infantum  and  that  her  picture 
appeared  at  the  foot  of  the  article,  while  at  the  place  in- 
dicated there  appeared  a  likeness,  not  of  a  child  but  of  a 
bearded  and  aged  man,  with  the  name  of  the  babe  printed 
thereunder,  it  would  be  at  once  evident,  whatever  the  rights 
of  the  subject  of  that  picture  were,  that  the  words  in  ref- 
erence to  the  death,  and  the  cause  thereof,  were  not  spoken 
of  and  concerning  him.  As  stated  above,  the  publication 
must  be  given  the  same  meaning  that  would  be  attached 
thereto  by  the  readers,  and  in  determining  what  that  mean- 
ing was,  it  was  proper  for  the  jury  to  take  into  consid- 
eration the  facts  and  circumstances  surrounding  these  two 
women  and  the  facts  and  circumstances  attendant  upon  the 
death  of  Pearl  M.  Ball.  There  is  no  pretense  that  the 
printed  words  were  untrue  in  reference  to  Pearl  M.  Ball, 
other  than  the  statement  that  the  picture  published  was  her 
likeness,  and  excluding  the  picture  there  is  no  contention 
that  anything  was  said  in  print  of  and  concerning  Rose  Ball, 
the  plaintiff,  so  that  no  application  of  the  article  to  Rose 
Ball  would  be  apparent  to  any  person  reading  it,  except  such 
persons  as  would  be  able,  by  their  acquaintance  with  her  or 
knowledge  of  her,  to  recognize  the  picture  published  as  her 
likeness. 

The  plaintiff  lived  at  or  near  Charlotte,  Iowa,  until  she 
came  to  Chicago,  in  1893,  when  she  was  about  eighteen 
years  of  age.    Her  family  still  resided  in  Iowa  in  1 901  and 
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seem  to  have  been  people  in  very  moderate  circumstances. 
Prior  to  coming  to  Chicago  she  had  studied  stenography. 
A  youpg  lady,  also  a  resident  of  Iowa,  came  with  her.  The 
two  resided  for  a  time  with  a  married  lady  with  whom  they 
were  acquainted  before  they  came,  and  later  lived  in  a  room- 
ing house  or  boarding  house  until  the  young  lady  who 
accompanied  the  plaintiff  married  a  man  by  the  name  of 
Rowe.  After  that,  for  a  time  the  plaintiff  livyd  with  this 
couple.  For  about  two  years  after  coming  to  the  city  she 
seems  to  have  been  employed  only  occasionally,  but  after 
that  she  was  usually  employed  as  a  stenographer.  Accord- 
ing to  her  testimony  her  circle  of  acquaintances  in  Chicago 
was  not  an  extensive  one.  About  three  years  after  she 
came  to  Chicago  she  left  the  Rowes  and  thereafter  lived 
in  various  boarding  houses.  During  the  last  five  years  she 
was  in  Chicago  she  was  in  the  employ  of  a  publisher  and 
did  regular  stenographic  work  in  his  office*  In  December, 
1900,  she  returned  to  her  home  in  Iowa,  where  she  remained 
for  a  month  or  so,  and  after  that  went  to  Helena,  Montana, 
upon  the  suggestion  of  the  Rowes,  who  then  resided  at 
that  place.  She  was  there  employed  in  a  dry  goods  store 
until  the  latter  part  of  September,  1901.  During  the  time 
she  was  in  Chicago  she  had  several  photographs  made  at  a 
studio  owned  and  conducted  by  a  man  by  the  name  of 
Godfrey. 

Pearl  M.  Ball,  an  unmarried  woman,  died  suddenly  in 
Chicago  at  her  father's  home,  where  she  lived,  on  the  even- 
ing of  August  28,  1901.  On  the  next  morning,  newspaper 
reporters,  representing  the  defendant's  paper.  The  Chicago 
Record-Herald,  The  Chicago  Tribune  and  The  Chicago 
Chronicle,  all  newspapers  published  in  Chicago,  called  at 
the  residence  of  the  father  to  ascertain  the  facts  in  connec- 
tion with  the  death  of  his  daughter.  The  representatives  of 
the  four  papers  named  were  there  at  the  same  time,  and 
asked,  among  other  things,  whether  the  father  would  let 
them  take  a  picture  of  the  daughter  for  publication.     The 
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father  told  them  that  Godfrey  had  made  photographs  of 
his  daughter  and  had  the  negatives,  and  that  he  (the  father) 
would  not  object  if  Godfrey  saw  fit  to  give  them  a  picture. 
At  least  two  of  the  reporters  went  to  Godfrey's,  and  sooner 
or  later  all  obtained  from  him  copies  of  a  picture  of  the 
plaintiff  although  they  were  seeking  a  picture  of  Pearl  M. 
Ball.  Godfrey  kept  a  register  and  an  index  of  his  nega- 
tives, and  in  examining  the  list  for  the  purpose  of  locating 
the  negative  of  Pearl  M.  Ball  he  overlooked  her  name  upon 
his  records,  although  it  was  there,  and  stated  to  the  only 
reporter  who  was  then  present,  in  substance,  that  he  had 
no  negative  of  Pearl  M.  Ball  but  that  he  had  a  negative 
of  Rose  Ball.  The  evidence  tends  to  show  that  this  re- 
porter then  stated  to  him  that  Rose  Ball  and  Pearl  M. 
Ball  were  one  and  the  same;  that  Pearl  M.  Ball  sometimes 
went  by  the  name  of  Rose  Ball  and  that  he  would  recog- 
nize the  negative  of  Pearl  M.  Ball.  Godfrey  then  exhibited 
the  negative  of  Rose  Ball  and  the  reporter  stated  that  it 
was  the  negative  of  Pearl  M.  Ball.  Just  exactly  what  oc- 
curred there  at  the  studio  is  somewhat  in  doubt,  owing  to 
the  fact  that  neither  Godfrey  nor  any  of  the  reporters  who 
talked  with  him  testified.  It  is  certain,  however,  that  God- 
frey, following  the  conversation  just  detailed,  printed  pho- 
tographs from  the  negative  of  Rose  Ball  and  furnished  each 
of  the  newspapers  named  above  with  a  copy.  Each  of  the 
newspapers  published  an  account  of  the  death  of  Pearl  M. 
Ball,  and  with  it,  as  a  picture  of  Pearl  M.  Ball,  published 
the  likeness  of  the  plaintiff.  Copies  of  some  of  these  pub- 
lications were  sent  to  Rose  Ball  at  Helena,  Montana,  where 
she  was  then  living,  by  a  friend  in  Chicago,  and  during  the 
month  of  September,  1901,  she  returned  to  Chicago  and 
shortly  thereafter  instituted  several  suits  on  account  of  these 
publications.  Pearl  M.  Ball  had  lived  in  Chicago  all  her 
life  and  at  the  time  of  her  death  was  twenty-four  years  of 
age.  She  was  widely  known  in  musical  circles.  She  was 
an  accomplished  pianist  and  was  a  composer.     Her  father 
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was  Charles  H.  Ball,  and  she  lived  with  him  at  his  home 
at  No.  2  in  Forty-seventh  place.  He  had  been  engaged  in 
the  piano  business  for  a  number  of  years  in  the  Auditorium 
building. 

In  determining  what  meaning  would  be  put  upon  the 
publication  by  the  readers  thereof  in  order  to  decide  whether 
the  words  printed  were  printed  of  and  concerning  the  plain- 
tiff, as  against  the  fact,  on  the  one  side,  that  plaintiff's  pic- 
ture was  published  as  that  of  Pearl  M.  Ball  in  connection 
with  the  article,  it  was  the  duty  of  the  jury  to  consider,  on 
the  other  side,  the  fact  that  the  person  named  in  the  article 
was  Pearl  M.  Ball;  that  Rose  Ball  then  lived  at  Helena, 
Montana;  that  the  subject  of  the  article,  as  therein  stated, 
lived  in  Forty-seventh  place,  Chicago;  that  the  plaintiff  was 
a  stenographer,  and  the  dead  woman,  as  appeared  from  the 
publication,  was  a  pianist  and  composer  of  music;  that  the 
plaintiff's  family  had  never  resided  in  Chicago;  that  the 
family  of  the  dead  woman,  as  stated  by  the  article,  resided 
in  Chicago  and  her  father  was  engaged  in  business  there; 
that  the  family  of  the  dead  woman  had  a  family  physician 
in  Chicago,  according  to  the  article ;  that  the  family  of  the 
plaintiff  never  resided  in  Chicago  and  in  the  usual  course  of 
events  would  not  have  had  a  family  physician  there. 

We  conclude,  therefore,  that  the  question  whether  there 
was  a  variance  depends  upon  the  meaning  which,  under  the 
evidence,  the  jury  would  find  would  be  ascribed  to  the  pub- 
lication by  the  readers  thereof,  and  that  for  this  reason  the 
motion  for  a  peremptory  instruction  could  not  be  allowed 
upon  the  ground  of  the  existence  of  a  variance.  We  are 
also  of  the  opinion  that  the  question  whether  the  article  was 
published  of  or  concerning  the  plaintiff  was  improperly  elim- 
inated from  the  instruction  which  is  above  set  out. 

It  is  contended  by  plaintiff,  however,  that  the  instruc- 
tions, as  a  whole,  state  the  law  correctly,  and  that  the  miss- 
ing element  in  this  instruction  is  supplied  by  plaintiff's  given 
instruction  No.  2.    That  rule  does  not  obtain  where,  as  here, 
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the  erroneous  instruction  directs  a  verdict  upon  proof  of  cer- 
tain facts.  Moreover,  we  find,  upon  examination,  that  the 
plaintiff's  instruction  No.  2  does  not  supply  the  missing  ele- 
ment. That  instruction  merely  required  the  jury  to  find 
"that  the  defendant  published  the  portrait  of  the  plaintiff, 
Rose  Ball,  in  connection  with  the  story  of  Pearl  Ball,  as 
charged  in  the  declaration."  The  instruction  contains  no 
requirement  in  reference  to  finding  that  the  written  part  of 
the  publication  was  of  and  concerning  the  plaintiff.  On  the 
other  hand,  the  court  refused  instruction  No.  4  asked  by  the 
defendant,  which  correctly  stated  the  law  in  this  regard. 

Plaintiff  then  states  that  the  third  instruction  asked  by 
the  defendant  assumed  that  the  publication  was  made  of 
and  concerning  the  plaintiff,  and  that  the  question  whether 
it  was  so  made  has  by  that  assumption  been  eliminated  from 
the  realm  of  contest.  We  find  that  this  instruction  contains 
no  assumption  whatever  that  can  be  regarded  as  applying 
to  the  words  of  the  publication.  The  alleged  assumption 
pointed  out  is  only  in  regard  to  the  portrait. 

It  is  also  contended  by  plaintiff  that  the  mere  publication 
of  the  picture  of  another  without  the  consent  of  that  person 
is  a  violation  of  the  right  of  privacy;  that  plaintiff  was  en- 
titled to  recover  in  this  case  irrespective  of  the  publication 
of  any  words.  Whether  this  be  a  correct  statement  of  the 
law  is  immaterial.  The  declaration  does  not  seek  to  recover 
for  a  violation  of  the  right  of  privacy.  The  declaration 
sought,  and  the  instructions  permitted,  the  recovery  of  dam- 
ages for  the  words  printed  as  well  as  for  the  publication  of 
the  likeness.  The  motion  for  a  directed  verdict  was  prop- 
erly refused.  The  giving  of  the  instruction  above  set  out 
was  reversible  error. 

There  is  no  evidence  whatever  in  the  record  indicating 
that  Pearl  M.  Ball  was  ever  known  or  called  by  the  name  of 
Rose  Ball,  and  there  is  no  competent  evidence  in  the  record 
indicating  which  newspaper  the  reporter  represented  who 
made  statements  to  Godfrey  to  that  effect.    Nor  is  there  in 
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the  record  aity  evidence  that  Rose  Ball  was  ever  known  by 
any  name  other  than  her  own. 

The  publication  for  which  the  suit  was  brought  was 
made  in  an  evening  edition  of  the  newspaper  published  on 
August  29,  1901.  For  the  purpose  of  proving  repetitions 
of  the  libel,  the  plaintiff,  over  the  objection  of  the  defend- 
ant, was  permitted  to  introduce  in  evidence  three  articles 
published  in  editions  of  the  paper  subsequent  to  that  in 
which  the  article  counted  upon  appeared.  One  of  these 
subsequent  publications  was  in  a  late  edition  published  on 
August  29,  1901,  and  the  other  two  were  published  on  the 
next  day.  The  publication  made  in  the  later  edition  on  Au- 
gust 29  was  identical  with  the  one  counted  upon  and  was 
properly  admitted  in  evidence  as  a  repetition.  As  to  the 
articles  published  on  the  30th,  however,  while  each  was  ac- 
companied by  the  likeness  of  the  plaintiff  purporting  to  be 
a  picture  of  Pearl  M.  Ball,  both  were  materially  different 
and  neither  could  be  regarded  as  identical  with  the  articles 
published  on  the  29th.  Both  give  the  results  of  later  inves- 
tigations made  for  the  purpose  of  ascertaining  the  cause  of 
the  death  of  Pearl  M.  Ball,  and  both  contained  statements, 
not  contained  in  the  articles  of  the  29th,  which,  if  made  of 
and  concerning  the  plaintiff,  would  in  the  light  of  the  tes- 
timony in  this  record  be  libelous.  A  material  alteration 
makes  a  different  libel,  for  which  a  suit  may  be  maintained 
or  upon  which  a  count  may  be  joined. 

Defendant  insists  that  the  alleged  libelous  statements 
found  in  the  articles  of  the  30th  which  were  not  in  the  ar- 
ticle counted  upon  render  the  publications  of  the  30th  inad- 
missible. Whether  subsequent  publications  of  independent 
libels  differing  in  character  from  the  first,  not  connected 
therewith  and  not  counted  upon,  may  be  proven  for  the  pur- 
pose of  showing  malice  of  the  defendant,  is  a  question  in 
reference  to  which  the  authorities  are  in  conflict.  It  has 
never  been  passed  upon  by  this  court.  The  defendant,  in 
this  connection,  relies  principally  upon  the  case  of  Root  v. 
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Lowndes,  6  Hill.  518.  Plaintiff  says  that  case  has  been 
repudiated  and  discredited  by  a  discussion  found  in  Wig- 
more  on  Evidence.  The  judgment  in  that  cause  was  the 
pronouncement  of  able  judges.  To  their  professional 
knowledge,  theoretical  in  character,  had  been  added  wisdom 
acquired  by  long  experience  in  the  actual  practice  and  ad- 
ministration of  the  law  in  the  courts.  We  do  not  regard 
the  force  of  that  adjudication  as.  an  authority  as  at  all 
weakened  by  Prof.  Wigmore's  unfavorable  criticism  of 
the  court's  views. 

We  are  of  opinion,  however,  that  the  publications  of 
the  30th  cannot  be  regarded  in  this  case  as  independent  of 
the  publication  counted  upon.  On  the  contrary,  they  were 
connected  therewith.  They  are  like  unto  the  later  install- 
ments of  a  serial  story.  They  form  a  continuation  of  the 
relation  of  the  alleged  facts  relative  to  the  death  of  Pearl 
M.  Ball,  and  of  the  circumstances  surroimding  that  event, 
as  those  facts  and  circumstances  had  been  ascertained  to 
exist  after  the  first  publication,  and  they  carry  the  recita- 
tion down  to  the  time  of  her  funeral.  Being  so  connected 
with  the  original  publication  and  bearing  upon  the  same 
matter  as  that  publication,  they  were  by  the  great  weight  of 
authority  admissible  in  evidence  as  tending  to  show  malice 
on  the  part  of  the  defendant.  The  cases  on  the  subject  are 
collated  at  pages  496  and  497  of  25  Cyc,  Whether  the 
later  publications  would  be  admissible  if  they  charged  a  libel 
wholly  independent  of,  having  no  connection  with  and  dif- 
fering in  character  from  the  original  publication  is  not  here 
to  be  decided.  The  publications  of  the  30th,  however,  could 
not,  upon  the  declaration  filed  in  this  case,  be  made  the 
basis,  in  and  of  themselves,  of  a  verdict  for  the  plaintiff. 

With  the  proof  in  this  condition  the  court  gave  to  the 
jury  the  first  instruction  requested  by  the  plaintiff,  which 
reads  as  follows  : 

"The  court  instructs  the  jury  that  any  publication  the 
necessary  tendency  of  which  is  to  expose  a  person  to  the 
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hatred,  contempt  or  ridicule  of  his  or  her  fellow-men  is  a 
libel,  and  if  you  find,  from  the  evidence,  that  defendant,  as 
charged  in  the  declaration  in  this  case,  published  anything 
the  necessary  tendency  of  which  was  to  expose  the  plaintift 
to  hatred,  contempt  or  ridicule,  you  will  find  the  issues  for 
the  plaintiff." 

The  instruction  is  somewhat  awkwardly  drawn.  It  is 
to  be  perceived,  however,  that  it  permits  a  recovery  for  the 
publication  of  any  libel  of  the  plaintiff  by  the  defendant 
which  was  charged  in  the  declaration.  No  publication  ex- 
cept the  original  one  was  counted  upon,  but  the  declaration 
charges  that  the  defendant  repeated  the  publications  of  the 
libelous  article  in  subsequent  issues  of  the  paper,  "amplify- 
ing, illustrating  and  embellishing  said  libel."  We  think  the 
jury  would  consider  the  subsequent  publications  as  having 
been  charged  by  the  declaration,  and  that  the  instruction 
just  set  out  was  erroneous  because  it  would  be  regarded  by 
the  jury  as  authorizing  them  to  return  a  verdict  in  favor  of 
the  plaintiff  upon  the  theory  that  the  later  publications  were 
libelous,  even  if  they  did  not  regard  the  defendant  as  hav- 
ing been  guilty  of  libel  in  making  the  publication  counted 
upon.  Instructions  in  reference  to  which  an  analogous  ques- 
tion arose  have  heretofore  been  held  by  this  court  to  be  er- 
roneous. Chicago  and  Alton  Railroad  Co.  v.  Rayburn,  153 
111.  290;  Ratner  v.  Chicago  City  Railway  Co,  233  id.  169; 
Hackett  V.  Chicago  City  Raihvay  Co.  235  id.  1 16. 

In  his  final  argument  to  the  jury  counsel  for  the  plaintiff 
made  a  statement  in  reference  to  what  occurred  in  the  Ap- 
pellate Court  in  the  trial  of  the  case  brought  by  the  plaintiff 
against  the  Tribune  Company.  The  court  sustained  the  ob- 
jection and  said  that  the  statement  w^as  one  which  the  jury 
should  not  consider.  Defendant  insists  this  did  not  cure  the 
error.  The  statement  was  improper.  Counsel  for  plaintiff 
will  no  doubt  refrain  from  making  it  upon  another  trial. 
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The  plaintiff  having  sought  damages  by  a  declaration 
which  states  a  good  cause  of  action  for  alleged  libelous 
printed  words  which,  standii^  alone,  apparently  concerned 
the  life  and  death  of  Pearl  M.  Ball,  and  having  asked  in- 
structions (which  were  given)  directing  the  jury,  in  the 
broadest  terms,  to  return  a  verdict  in  her  favor  if  they 
found  that  said  printed  words  were  untrue  as  to  the  plain- 
tiff, now  insists  that  the  publication  of  the  picture,  in  con- 
nection with  the  article,  as  the  picture  of  Pearl  M.  Ball  was 
libelous,  and  that  such  publication  of  the  likeness  not  being 
denied  and  being  clearly  proven  the  judgment  should  not 
be  disturbed.  Had  the  declaration  been  framed  averring 
that  the  printed  account  of  the  death  of  Pearl  M.  Ball,  set- 
ting it  out  literally  or  stating  its  substance,  was  published 
by  the  defendant,  and  that  in  connection  with  that  article 
defendant  published  the-  portrait  of  the  plaintiff  as  the  like- 
ness of  Pearl  M.  Ball,  and  containing  further  apt  language 
necessary  to  charge  libel  in  publishing  the  picture  in  con- 
nection with  the  article,  and  not  charging  that  the  publica- 
tion of  the  words  in  and  of  itself  constituted  a  libel,  a  very 
different  case  would  be  presented  from  that  now  before  us. 
The  course  just  suggested  was  not  pursued,  but  instead  the 
plaintiff  charged,  and  was  permitted  to  recover  on  the  the- 
ory, that  all  of  the  printed  words  contained  in  the  article 
were  of  and  concerning  her.  It  follows  that  we  cannot, 
under  the  declaration  filed,  affirm  the  present  judgment 
merely  because  it  is  clearly  proven,  and  not  denied,  that  the 
picture  is  that  of  the  plaintiff. 

Alleged  errors  not  above  referred  to  have  been  dis- 
cussed.   We  deem  it  unnecessary  to  consider  them. 

The  judg^iient  of  the  Appellate  Court  and  the  judgment 
of  the  circuit  court  will  be  reversed  and  the  cause  will  be 
remanded  to  the  latter  court  for  further  proceedings  con- 
sistent with  the  views  hereinabove  expressed. 

Reifcrsed  and  remanded. 

B87-39 
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The  Martin  Emerich  Outfitting  Company,  Plaintiff  in 
Error,  vs.  Siegei.,  Cooper  &  Co.,  Defendant  in  Error. 

Opinion  filed  December  15,-  ipoi — Rehearing  denied  Feb,  4,  ipop. 

1.  Contracts — destruction  of  a  particular  thing  necessary  to 
performance  of  a  contract  excuses  perfonnance.  In  contracts  the 
performance  of  which  requires  the  continued  existence  of  a  par- 
ticular person  or  a  particular  thing,  a  condition  is  always  implied 
that  the  death  of  such  person  or  the  destruction  of  such  thing 
shall  excuse  performance. 

2.  Samb — motives  and  intentions  of  parties  must  be  determined 
from  the  contract.  The  motives  and  intentions  of  the  parties  can 
only  be  known  from  the  writing  to  which  the  contract  is  reduced, 
and  no  assumption  which  is  contrary  to  the  language  used  can  be 
based  upon  a  consideration  of  the  circumstances  surrounding  the 
parties  when  the  contract  was  made. 

3.  Same — when  a  contract  requires  continued  existence  of  par- 
ticular building.  A  contract  between  a  furniture  company  and  a 
department  store,  whereby  the  former  is  to  occupy  with  a  line  of 
furniture  the  "third  floor"  of  a  described  building  in  which  the 
department  store  is  being  conducted,  is  a  contract  for  the  conduct 
of  business  in  the  particular  place  described,  and  the  destruction 
of  the  building  relieves  both  j>arties  from  further  obligations  un- 
der the  contract  if  there  is  no  provision  therein  to  the  contrary. 

Writ  o^  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  writ  of  error  to  the 
Circuit  Court  of  Cook  county;  the  Hon.  R.  W.  Cufford, 
Judge,  presiding. 

Newman,  Northrup,  Levinson  &  Becker,  and 
Arthur  B.  Schaffner,  for  plaintiff  in  error : 

The  contract  between  the  parties  should  be  fairly  and 
liberally  construed  with  regard  to  all  its  stipulations,  and 
in  the  light  of  the  circumstances  surrounding  the  parties  at 
the  time  it  was  made,  the  objects  which  they  had  in  view 
and  the  construction  which  they  have  themselves  given  to  it. 
17  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  18,  23;  Merriam 
V.  United  States,  107  U.  S.  437;   Russell  v.  Allerton,  108 
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N.  Y.  288;  Gas  Co.  v.  Worcester,  no  Mass.  353;  Car  Co. 
V.  Railway  Co.  121  Fed.  Rep.  609;  Dick  Co.  v.  Letter  File 
Co.  157  111.  325;  Terra  Cotta  Lumber  Co.  v.  Owen,  167  id. 
360;  Torrence  v.  Shedd,  156  id.  202;  Fitzgerald  v.  Bank, 
114  Fed.  Rep.  474;  Work  v.  H^WjA,  160  111.  468. 

The  subject  matter  of  the  contract  was  not  the  particu- 
lar space  designated,  but  the  right  and  duty  of  plaintiff  to 
conduct  the  furniture  department  of  defendant's  business 
in  a  building  occupied  by  it.  Dickinson  v.  Hart,  142  N.  Y. 
183;  Com  V.  Board  of  Education,  39  111.  App.  446;  Mayer 
V.  Temple  Beth-El,  23  N.  Y.  Supp.  1013. 

If  the  contract  was  susceptible  of  substantial  perform- 
ance by  defendant,  it  was  its  duty  to  perform  substantially 
if  a  literal  performance  became  impossible.  Wald's  Pollock 
on  Contracts,  (Williston's  ed.)  542;  2  Parsons  on  Con- 
tracts, (8th  ed.)  786,  787;  7  Am.  &  Eng.  Ency.  of  Law, 
(2d  ed.)  148;  Bacon  v.  Cobb,  45  111.  47;  Williams  v.  Van- 
derbilt,  28  N.  Y.  217;  Ttmter  v.  Goldsmith,  i  Q.  B.  544; 
White  V.  Mann,  26  Me.  361 ;  Corn  v.  Board  of  Education, 
39  111.  App.  446. 

If  the  obstacle  to  the  performance  of  the  contract  by  de- 
fendant was  only  temporary,  then  when  such  temporary  ob- 
stacle was  removed  defendant  was  obliged  to  perform  or 
respond  in  damages,  i  Wharton  on  Contracts,  sec.  313; 
Lumber  Co.  v.  Dole,  43  Mich.  370;  Hadley  v.  Clarke,  8 
Term.  Rep.  259;  Baylies  v.  Fettyplace,  7  Mass.  325. 

Whether  the  contract  could  be  substantially  performed 
or  not  was  a  question  of  fact  and  should  have  been  sub- 
mitted to  the  jury.  Edgecomb  v.  Buckhout,  146  N.  Y. 
332;  Poussard  v.  Spiers,  L.  R.  i  Q.  B.  410. 

Augustus  Binswanger,  for  defendant  in  error: 
In  contracts  from  the  nature  of  which  it  is  apparent 
that  the  parties  contracted  on  the  basis  of  continued  exist- 
ence of  a  given  person  or  thing,  a  condition  is  implied  that 
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if  the  performance  becomes  impossible  from  the  perishing 
of  the  person  or  thing,  that  shall  excuse  such  performance. 
2  Chitty  on  Contracts,  (nth  Am.  ed.)  1076. 

Where,  from  the  nature  of  the  contract,  it  appears  the 
parties  must  from  the  beginning  have  known  that  it  could 
not  be  fulfilled,  unless,  when  the  time  for  the  fulfillment  ar- 
rived, some  particular  specified  thing  continued  to  exist,  so 
that  when  entering  into  the  contract  they  must  have  con- 
templated such  continuing  existence  as  the  foundation  of 
what  was  to  be  done,  then,  in  the  absence  of  any  express 
or  implied  warranty  that  the  thing  shall  exist,  the  contract 
is  not  to  be  construed  as  a  positive  contract,  but  as  subject 
to  an  implied  condition  that  the  parties  shall  be  excused  in 
case,  before  breach,  performance  becomes  impossible  from 
the  perishing  of  the  thing  without  the  default  of  the  con- 
tractor.   Taylor  v.  Caldwell,  3  Best  &  Smith,  826. 

The  case  of  Taylor  v.  Caldwell  has  been  cited  and  the 
doctrine  therein  enunciated  has  been  approved  by  this  court 
in  Walker  v.  Tucker,  70  111.  527,  Siegel,  Cooper  &  Co.  v. 
Baton  &  Prince  Co,  165  id.  550,  Huyett  &  Smith  v.  Edi- 
son Co.  167  id.  233,  and  Smith  v.  Preston,  170  id.  179. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

In  an  action  of  assumpsit  the  court  directed  a  verdict 
for  the  defendant,  on  which  judgment  was  rendered  in  its 
favor,  which  was  affirmed  by  the  Appellate  Court.  A  writ 
of  error  is  prosecuted  to  reverse  the  judgment  of  affirmance 

In  1890  the  Martin  Emerich  Outfitting  Company,  the 
plaintiflF  in  error,  was  engaged  in  the  retail  furniture  busi- 
ness at  261  and  263  State  street,  in  Chicago,  occupying  six 
floors  and  the  basement  at  those  numbers.  On  July  12, 
1890,  it  entered  into  a  written  contract  with  Siegel,  Cooper 
&  Co.,  the  defendant  in  error,  whereby,  after  reciting  that 
the  plaintiff  in  error  was  desirous  of  offering  for  sale  in  the 
premises  of  defendant  in  error,  in  the  following  described 
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space,  viz.,  the  entire  third  floor  of  the  buildings  known  as 
21 1,  213  and  215  State  street  and  the  south  twenty-five  feet 
front  of  the  third  floor  of  the  main  building,  comer  State 
and  Adams  streets,  being  25x80  feet,  more  or  less,  a  full 
line  of  furniture,  mattresses,  springs  and  all  articles  strictly 
appertaining  to  such  a  business,  and  the  defendant  in  error 
was  willing  to  grant  the  use  of  said  space  to  the  said  party 
of  the  second  part  on  certain  terms  and  conditions,  it  was 
agreed  that  the  defendant  in  error  should  set  apart  for  the 
use  of  the  plaintiff  in  error  the  space  above  mentioned,  for 
the  sale  by  the  plaintiff  in  error  of  furniture,  mattresses, 
springs  and  articles  strictly  appertaining  to  the  furniture 
business,  and  that  the  plaintiff  in  error  should  use  said  space 
for  said  purpose;  should  keep  it  in  like  clean  and  good  con- 
dition as  other  parts  of  the  building  at  all  times;   should 
carry  at  all  times  a  first-class  stock  of  furniture,  and  sell  the 
same  for  cash,  and  at  as  low  a  price  as  the  same  quality 
should  be  sold  by  any  other  merchant  or  dealer  in  the  same 
line  within  a  radius  of  two  miles,  but  should  not  at  any  time 
be  compelled  to  sell  any  article  below  cost  price;    should 
conduct  the  business  in  a  businesslike  manner;   should  em- 
ploy such  help  only  as  should  be  satisfactory  to  the  defend- 
ant in  error,  which  help  must  comply  with  and  be  subject  to 
the  regulations  governing  the  general  employees  of  defend- 
ant in  error;   should  enter  into  no  contracts  nor  incur  any 
liabilities  in  the  name  of  the  defendant  in  error ;  should  not 
erect  any  signs  or  make  any  display  distasteful  to  the  de- 
fendant in  error;   should  report  at  the  office  of  defendant 
in  error  each  business  day  the  gross  sales  of  said  depart- 
ment;   should  keep  account  of  all  the  transactions  of  the 
department  in  books  which  should  always  be  open  to  the  in- 
spection of  defendant  in  error ;  should  pay  for  all  expenses 
of  said   furniture  department,  and  furnish  a  cashier,  who 
should  receive  all  moneys  for  sales  made  in  said  furniture 
department  and  should  turn  them  over  to  the  defendant  in 
error  at  the  close  of  each  business  day.     Settlement  was  to 
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be  made  each  week  for  all  sales  during  the  preceding  week, 
at  which  time  a  statement  of  receipts  and  expenses  was  to 
be  rendered.  Plaintiff  in  error  agreed  to  furnish  all  wagons 
and  horses  needed  in  the  delivery  and  handling  of  the  goods 
sold  in  said  furniture  department,  the  wagons  to  be  of  uni- 
form color  and  bear  the  name  of  "Siegel,  Cooper  &  Co. — 
Furniture  Department,"  in  lettering  like  that  used  on  all 
the  delivery  wagons  of  the  defendant  in  error;  to  deliver 
promptly  and  free  of  charge,  within  the  city  limits,  all  fur- 
niture sold  in  the  department,  and  to  advertise  the  depart- 
ment in  the  daily  papers  in  the  name  of  Siegel,  Cooper  & 
Co.  to  the  extent  of  not  less  than  $5000  during  the  first 
year  of  the  agreement,  and  a  like  amount,  or  more,  during 
each  year  thereafter,  all  advertisements  to  be  submitted  to 
and  approved  by  the  defendant  in  error.  The  advertising 
was  to  be  paid  for  with  the  advertising  bills  of  the  defend- 
ant in  error  and  charged  to  the  plaintiff  in  error  at  same 
rate  as  paid  by  the  defendant  in  error.  The  plaintiff  in  er- 
ror agr.eed  to  pay  the  defendant  in  error  for  the  use  of  said 
space,  on  the  first  day  of  each  month,  beginning  with  Sep- 
tember I,  1890,  the  sum  of  $500  per  month.  Should  the 
gross  sales  in  the  department  after  September  i,  1891,  ex- 
ceed $75,000  during  any  year,  then  the  plaintiff  in  error 
agreed  to  pay,  in  addition  to  the  monthly  rental,  five  per 
cent  of  the  amount  of  sales  in  excess  of  $75,000  at  the  end 
of  the  fiscal  year.  The  plaintiff  in  error  further  agreed  to 
purchase  from  the  defendant  in  error  all  the  furniture,  and 
all  articles  pertaining  to  the  furniture  department,  then  in 
the  premises  of  the  said  defendant  in  error.  It  was  further 
agreed  that  in  case  of  death  or  the  dissolution  of  the  plain- 
tiff in  error,  the  defendant  in  error  should  have  the  right 
and  power  to  cancel  the  agreement  on  giving  thirty  days' 
notice  to  the  legal  representative  of  the  plaintiff  in  error. 
The  defendant  in  error  agreed  to  furnish,  in  connection  with 
said  space,  like  heat,  light  and  elevator  service  as  it  fur- 
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nished  in  the  regular  course  of  business  to  its  other  depart- 
ments. The  agreement  was  to  continue  in  force  for  five 
years  from  the  first  day  of  September,  1890,  with  the  privi- 
lege on  the  part  of  the  defendant  in  error  to  cancel  it  and 
re-take  possession  of  said  space  at  any  time  when  the  plain- 
tiff in  error,  in  the  opinion  of  the  defendant  in  error,  should 
fail  to  fulfill  any  of  its  agreements,  but  the  agreement  was 
not  to  be  canceled  nor  possession  of  said  premises  taken  by 
the  defendant  in  error  until  after  written  notice  to  the  plain- 
tiff in  error  in  what  manner  the  agreement  had  been  vio- 
lated, in  order  to  enable  the  plaintiff  in  error  to  rectify  any 
act  of  omission  or  commission  in  or  connected  with  said 
furniture  department  business.  A  failure,  after  such  writ- 
ten notice,  to  immediately  rectify  such  an  act  of  omission 
or  commission,  or  a  willful  repetition  of  such  or  similar  acts, 
should  authorize  the  cancellation  of  the  agreement  by  the 
defendant  in  error  upon  giving  the  plaintiff  in  error  thirty 
days'  notice  of  its  intent  to  cancel  this  agreement.  From 
September  i,  1890,  the  plaintiff  in  error  occupied  the  space 
designated  for  several  months,  at  the  expiration  of  which 
time  a  change  was  made,  whereby  the  plaintiff  in  error  g^ve 
up  a  part  of  the  space  on  the  north  and  received  space  on 
the  south  somewhat  greater,  and  the  monthly  payment  of 
$500  was  increased  to  $615.  On  August  3,  1891,  the  build- 
ings mentioned  in  the  contract  were  totally  destroyed  by 
fire.  The  defendant  in  error  in  a  few  days  moved  into 
other  quarters  at  the  corner  of  Wabash  avenue  and  Adams 
street,  and  later  moved  to  the  corner  of  State  and  VanBuren 
streets,  where  it  continued  to  conduct  its  business.  Plain- 
tiff in  error  requested  to  be  allowed  to  occupy  space  in  the 
new  location,  but  was  refused,  the  defendant  in  error  claim- 
ing that  the  destruction  of  the  building  had  put  an  end  to 
the  contract,  and  this  is  the  vital  question  in  the  case. 

In  contracts  to  whose  performance  the  continued  ex- 
istence of  a  particular  person  or  thing  is  necessary,  a  con- 


Digitized  by  VjOOQiC 


616        Emerich  Co.  v.  Siegel,  Cooper  &  Co.     [2S7  HI. 

dition  is  always  implied  that  the  death  or  destruction  of 
that  person  or  thing  shall  excuse  performance.  Thus,  con- 
tracts for  the  performance  of  personal  services  terminate 
upon  the  death  of  the  party  by  whom  the  services  are  to  be 
performed.  {Smith  v.  Preston,  170  111.  179.)  A  covenant 
by  a  lessee  of  a  coal  mine  to  work  the  same  for  the  period 
of  ten  years  under  his  lease  is  discharged  by  the  exhaustion 
of  the  mine.  {Walker  y.  Tucker,  70  111.  527.)  Under  a 
contract  to  place  certain  machinery  in  a  particular  building, 
the  building  and  the  machinery  having  been  destroyed  by 
accidental  fire  before  the  completion  of  the  contract,  it  was 
held  that  both  parties  were  excused  from  further  perform- 
ance of  the  contract.  (Appleby  v.  Myers,  L.  R.  2  C.  P. 
651 ;  Siegel,  Cooper  &  Co.  v.  Baton  &  Prince  Co.  165  111. 
550;  Huyett  &  Smith  Manf,  Co.  v.  Chicago  Edison  Co. 
167  id.  233.)  A  contract  to  let  at  a  stated  daily  price  a 
music  hall  for  giving  a  series  of  concerts  was  held  to  be  con- 
ditional upon  the  continued  existence  of  the  hall  and  was 
put  an  end  to  by  the  destruction  of  the  hall  by  fire.  {Taylor 
V.  Caldwell,  3  B.  &  S.  826.)  A  lease  of  rooms  in  a  build- 
ing is  terminated  by  the  destruction  of  the  building  by  fire; 
{Kerr  v.  Merchants'  Exchange  Co.  3  Edw.  Ch.  333 ;  Alex- 
ander V.  Dorsey,  12  Ala.  12;  Winston  v.  Cornish,  5  Ohio, 
477;)  and  in  case  a  new  building  is  erected  having  a  simi- 
lar space  in  the  same  location  as  in  the  old  building,  the 
tenant  is  not  entitled  to  occupy  it.  Stockwell  v.  Hunter,  1 1 
Mete.  456. 

The  plaintiff  in  error  contends,  however,  that  this  con- 
tract was  not  for  the  occupation  of  any  particular  space  in 
a  specified  building,  but  was  rather  for  the  conducting  of  a 
department  of  the  business  of  the  defendant  in  error.  It 
may  be  conceded  that  the  relation  of  the  parties  was  not 
that  of  landlord  and  tenant,  but  their  agreement  concerned 
the  occupation  of  certain  space  in  the  building.  The  plain- 
tiff in  error  had  the  right  to  occupy  that  space,  and  no 
other.    The  defendant  in  error  had  no  right  to  demand  that 
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the  plaintiff  in  error  should  conduct  the  business  elsewhere. 
When  the  contract  was  entered  into,  Siegel,  Cooper  &  Co. 
was  engaged  in  business  at  the  corner  of  State  and  Adams 
streets,  and  the  plaintiff  in  error  had  a  large  store  and  ware- 
rooms  not  far  away,  on  State  street.  The  parties,  for  their 
mutual  benefit,  contracted  that  the  plaintiff  in  error  should 
take  charge  of  the  furniture  department  of  the  defendant  in 
error.  Their  motives  and  intentions  can  only  be  known 
from  the  writing  to  which  the  contract  was  reduced.  By 
that  writing  it  is  recited  that  the  plaintiff  in  error  desired 
to  offer  for  sale  in  certain  specified  parts  of  the  premises  of 
the  defendant  in  error  a  line  of  furniture,  etc.,  and  it  was 
the  use  of  these  particular  premises  for  this  purpose  which 
defendant  in  error  granted.  No  other  space  in  the  build- 
ing or  in  any  other  building  was  contemplated.  The  de- 
fendant in  error  would  have  had  no  right  to  require  plaintiff 
in  error  to  change  to  the  fourth  floor  or  the  second.  The 
plaintiff  in  error  had  the  right,  for  five  years,  to  insist  upon 
occupying  that  particular  space,  and  the  defendant  in  error 
had  no  right  to  require  it  to  go  to  another.  The  parties  ap- 
parently did  not  contemplate  any  change  of  location.  The 
defendant  could  not  voluntarily  have  removed  to  another 
location  and  required  the  plaintiff  in  error  to  carry  on  the 
furniture  business  in  the  new  location. 

The  plaintiff  in  error  insists  that  the  contract  must  be 
construed  in  the  light  of  the  circumstances  surrounding  the 
parties  and  of  the  objects  they  had  in  view,  and  that  the 
primary  object  in  view  was  the  carrying  on  the  furniture 
business  by  the  plaintiff  as  a  part  of  the  business  of  the  de- 
fendant. This  is  an  assumption  contrary  to  the  language 
of  the  instrument,  which  provides  in  the  last  clause  only 
that  the  privilege  of  the  plaintiff  in  error  to  conduct  said 
furniture  department  should  be  exclusive  of  any  other  like 
department  in  said  premises.  It  is  manifest  that  the  idea 
of  a  change  of  location  was  not  in  the  minds  of  the  par- 
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ties  in  making  the  agreement.  It  was  supposed  the  business 
would  continue  at  the  same  place  during  the  whole  term  of 
the  agreement.  The  burning  of  the  building  and  its  effect 
upon  the  rights  of  the  parties  were  not  in  their  minds.  The 
difficulties  of  providing  either  for  such  contingency  or  the 
case  of  a  voluntary  removal  are  manifest.  If  the  building 
and  the  stock  of  defendant  in  error  were  totally  destroyed, 
would  it  be  required  to  start  in  business  again?  Could  it 
start  on  a  much  smaller  scale,  or  would  it  be  required  to 
carry  as  large  a  stock  and  occupy  as  extensive  quarters  as 
before  the  fire?  Would  the  plaintiff  in  error  be  obliged  to 
follow  it  wherever  it  might  choose  to  go?  Within  what 
distance  should  it  re-locate  its  business  and  how  far  would 
the  plaintiff  in  error  have  to  follow?  What  proportion  of 
the  reduced  or  increased  space  would  the  plaintiff  in  error 
be  entitled  to  and  would  it  be  obliged  to  pay  for?  All  these 
questions  would  necessarily  have  to  be  decided,  but  the  con- 
tract made  no  provision  for  them.  If  they  were  thought 
of  by  the  parties  they  were  intentionally  omitted  because 
of  the  difficulty  of  providing  for  them. 

If  the  contract  was,  as  we  hold,  a  contract  for  the  con- 
duct of  the  business  in  a  particular  place,  then  it  could  not 
be  substantially  performed  by  carrying  on  the  business  in 
another  place.  To  require  the  plaintiff  in  error  to  conduct 
the  business,  or  to  require  the  defendant  in  error  to  permit 
it  to  be  conducted,  at  a  place  and  under  conditions  different 
from  those  mentioned  in  the  agreement  would  not  be  a  sub- 
stantial performance  of  the  contract  they  had  entered  into 
but  an  imposition  of  terms  to  which  they  had  not  agreed. 
The  continued  existence  of  the  building  was  a  necessary 
condition  to  the  performance  of  the  agreement,  and  its  de- 
struction relieved  the  parties  from  further  obligation  to  per- 
form the  contract. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  oMrtned. 
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Subsequently,  upon  consideration  of  the  petition  for  a 
rehearing,  the  following  additional  opinion  was  filed : 

The  plaintiff  in  error,  in  a  petition  for  a  rehearing,  calls 
our  attention  to  the  statement  in  the  original  opinion  that 
the  vital  question  in  the  case  is  whether  the  destruction  of 
the  building  put  an  end  to  the  contract,  in  connection  with 
the  alleged  fact  that  the  principal  building  in  which  the 
plaintiff  in  error  was  conducting  the  furniture  business  un- 
der its  contract  with  the  defendant  in  error  was  not  de- 
stroyed by  the  fire.  The  cause  was  decided  here  upon  the 
record  made  in  the  trial  court  and  was  tried  in  that  court 
upon  the  case  made  by  the  pleadings.  The  two  original 
counts  did  not  mention  the  fire,  but  declared  upon  the  re- 
fusal of  the  defendant  in  error  to  set  apart  to  the  plaintiff 
in  error  the  portion  of  the  premises  described  in  the  con- 
tract between  them.  Two  additional  counts,  after  averring 
the  taking  possession  by  the  plaintiff  in  error  of  the  prem- 
ises described  in  the  contract,  alleged  their  destruction  by 
fire,  the  occupation  of  other  premises  by  the  defendant  in 
error,  and  its  refusal  thereafter  to  set  apart,  for  the  use 
of  the  plaintiff  in  error  in  carrying  on  said  furniture  busi- 
ness, any  space  in  the  premises  then  occupied  by  the  de- 
fendant in  error.  No  mention  is  made  in  the  pleadings  of 
any  right  of  plaintiff  in  error  before  the  fire  to  occupy  any 
premises  other  than  those  mentioned  in  the  contract  or  of 
its  occupation  of  any  other  premises,  nor  is  any  such  right 
made  the  basis  of  any  claim  against  the  defendant  in  error. 
Naturally,  therefore,  no  such  right  could  be  considered 
either  by  the  trial  court  or  by  this  court. 

It  is  also  said  that  the  defendant  in  error  collected  and 
retains  the  pa)mient  specified  in  the  contract  for  the  month 
of  August,  1891,  though  the  fire  occurred  on  the  third  day 
of  that  month,  and  that  the  defendant  cannot  retain  this 
pa)rment  and  the  contract  at  the  same  time  be  regarded  as 
canceled  as  of  the  date  of  the  fire.    The  destruction  of  the 
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building  terminated  the  contract.  Whether  or  not  the  plain- 
tiff in  error  could  recover  the  over-payment  is  a  question 
which  does  not  arise,  as  the  declaration  is  not  based  upon 

*"^^  ^^^^  Rehearing  denied. 


Ann  M.  Hensan,  Appellee,  vs.  John  B.  Cooksey, 
Appellant. 

Opinion  Med  December  15,  jpo8— Rehearing  denied  Feb,  j,  igop. 

1.  Parent  and  child — when  deed  from  parent  to  child  will  be 
set  aside.  A  conveyance  of  real  estate  made  by  a  parent  to  a  child 
in  consideration  of  an  undertaking  to  furnish  the  parent  a  comfort- 
able home  during  life  will  be  set  aside,  upon  the  application  of  the 
parent,  where  the  child,  after  receiving  the  conveyance,  fails  to 
keep  the  agreement 

2.  Same — eifect  when  a  fiduciary  relation  exists.  Where  the 
proof  shows  that  the  relation  between  an  aged  woman  in  feeble 
health  and  her  son,  who  had  managed  her  business  for  her  and 
upon  whom  she  relied,  is  of  a  fiduciary  character,  the  son  has  the 
burden  of  showing  that  a  conveyance  by  her  to  him  of  her  entire 
property  was  fair  and  free  from  any  undue  influence  upon  his  part. 

3.  Evidence — existence  of  a  conHdential  relation  creates  a  pre- 
sumption of  influence.  The  existence  of  a  confidential  relation 
creates  a  presumption  of  influence,  which  imposes  upon  the  one 
receiving  the  benefit  the  burden  of  proving  the  absence  of  undue 
influence  by  showing  that  the  other  party  acted  upon  the  competent 
and  independent  advice  of  another,  or  such  facts  as  will  satisfy  the 
court  that  the  dealing  was  at  arm's  length,  or  that  the  transaction 
was  in  the  utmost  good  faith  and  equitable  as  between  the  parties. 

4.  Same — what  does  not  show  that  the  son  acted  in  good  faith. 
Proof  that  a  deed  from  an  aged  mother  to  her  son  was  nftide  when 
she  was  weak  from  recent  illness  and  exhausted  from  the  effects 
of  a  journey  taken  at  the  son's  request,  against  the  advice  of  the 
other  children,  the  purpose  of  which  journey  and  the  making  of 
the  deed  being  concealed  from  the  other  children  by  the  son,  who 
suggested  and  procured  the  execution  of  the  deed  conveying  the 
mother's  entire  property,  consisting  of  a  ninety-acre  farm,  in  re- 
turn for  his  promise  to  pay  her  $500  and  support  her  during  life, 
does  not  show  good  faith  by  the  son. 
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5.  Same — what  fact  has  no  tendency  to  qualify  the  Muciary  re- 
lation. The  fact  that  a  son  who  has  obtained  a  conveyance  from 
his  aged  mother  of  her  entire  property  in  return  for  a  promise  to 
pay  her  $500  and  support  her  for  life  may  have  in  the  past  ren- 
dered valuable  services  to  the  mother  does  not  tend  to  qualify  the 
fiduciary  relation  nor  establish  the  validity  of  the  deed,  where  it  is 
not  claimed  that  such  services  were  any  part  of  the  consideration 
for  the  deed  or  that  they  were  considered  when  the  deed  was  made. 

6.  Equity — when  omission  of  offer  of  re-imbursement  does  not 
preclude  relief.  Omission  of  an  offer  of  re-imbursement  from  a 
bill  to  set  aside  a  deed  made  in  consideration  of  a  promise  to  pay 
the  grantor  $500  and  support  her  for  life  does  not  preclude  setting 
aside  the  deed,  where  the  evidence  shows  that  the  rental  value  of 
the  property  and  the  proceeds  received  by  the  defendant  were  suf- 
ficient to  meet  all  his  expenditures  on  account  of  the  grantor,  and 
where  the  note  for  $500,  which  he  made  without  the  grantor's 
knowledge,  has  never  been  out  of  his  possession. 

7.  Same — when  grantor  is  not  liable  for  grantee's  loss.  Upon 
setting  aside  a  deed  made  in  consideration  of  support  the  grantor 
is  under  no  liability  to  re-imburse  the  grantee  for  any  loss  he  may 
have  sustained  in  the  sale  of  cattle  before  moving  upon  the  prem- 
ises conveyed,  where  such  sale  was  no  part  of  the  consideration 
for  the  deed. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

C.  H.  Burton,  for  appellant. 

E.  B.  Glass,  and  E.  G.  Hill,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  setting  aside  a  deed,  and 
the  principal  question  in  the  case  is  the  sufficiency  of  the 
evidence. 

Ann  M.  Hensan,  the  appellee,  is  the  mother  of  the  ap- 
pellant, John  B.  Cooksey.  At  the  time  of  the  conveyance, 
November  26,  1904,  she  was  seventy- four  years  old.  The 
property  conveyed  was  a  farm  of  ninety  acres,  which  had 
been  her  home  but  for  several  years  had  been  rented  and 
not  occupied  by  her.  She  owned  no  other  property  except 
sc«ne  grain  and  hay  on  the  farm,  which  was  taken  by  appel- 
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lant,  and  some  money  which  she  claimed  appellant  held  for 
her  and  which  he  denied  holding.  She  had  been  twice  mar- 
ried, but  was  a  widow  having  four  children, — ^the  appellant 
and  three  married  daughters.  For  some  years  Mrs.  Hensan 
had  lived  for  the  most  part  with  her  daughter  Mrs.  Harris, 
near  Alhambra,  in  Madison  county,  though  she  frequently 
made  long  visits  elsewhere.  Her  daughter's  husband,  John 
B.  Harris,  rented  her  farm  until  1905,  and  his  family  and 
Mrs.  Hensan  formerly  lived  there  together  but  more  re- 
cently resided  upon  a  farm  in  the  vicinity  owned  by  Harris, 
The  appellant,  who  was  about  fifty  years  old  at  the  time  of 
the  conveyance,  had  married  before  he  was  twenty-one  and 
moved  to  Kansas,  where  he  had  ever  since  resided.  He 
was  a  farmer  and  cattle  raiser.  He  had  been  back  and  vis- 
ited his  mother  several  times  and  she  had  also  visited  him. 
He  had  assisted  her  in  her  business  affairs  and  in  some  liti- 
gation in  which  she  had  been  involved,  and  their  relations 
seem  always  to  have  been  cordial  and  affectionate.  During 
the  world's  fair  of  1904  appellant  made  three  visits  to  his 
relatives  near  Alhambra.  On  the  second  of  these  visits,  in 
October,  his  wife  accompanied  him.  His  mother  was  in- 
tending to  return  to  Kansas  with  them,  but  when  the  day 
came  did  not  feel  able  to  undertake  the  journey.  In  the 
morning,  before  starting,  he  went  into  her  room  where  she 
was  in  bed,  told  her  he  had  a  little  surprise  for  her,  and 
asked  her  how  she  would  like  to  have  him  come  back  on  the 
old  place,  fix  it  up  and  come  back  to  live.  She  expressed 
great  delight  at  the  idea,  and  he  said,  very  well,  if  he  could 
make  arrangements  back  there.  The  next  month  he  came 
back,  ostensibly  to  see  the  President  at  the  world's  fair  but 
really  to  get  from  his  mother  a  lease  of  the  farm  which  he 
had  prepared  and  brought  with  him  from  Kansas.  This 
was  a  statement  that  she  leased  the  farm  to  him,  without 
stating  for  what  time,  the  consideration  to  be  thereafter  de- 
termined. He  took  his  mother  in  Harris'  buggy  and  they 
drove  over  the  farm.    On  this  trip  he  told  her  he  had  a  lit- 
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tie  article  showing  that  he  had  some  right  to  come  in  on  the 
farm  next  summer,  and  at  his  request  she  signed  it.  He 
says  that  at  this  time  she  said  that  she  would  have  deeded 
the  place  to  him  long  ago  if  it  had  not  been  for  one  or  two 
things ;  that  if  it  had  not  been  for  him  she  would  have  been 
penniless,  and,  after  mentioning  his  various  services  to  her, 
that  he  was  the  one  that  ought  to  have  the  farm  and  that 
she  would  make  him  a  deed  to  it. 

Mrs.  Hensan -had  been  quite  seriously  ill  during  the 
spring  and  summer  of  1904,  and  part  of  the  time  was  under 
•  the  care  of  a  physician.  She  was  nervous  and  weak  and 
was  troubled  with  insomnia.  The  day  before  the  deed  was 
executed  appellant  said  that  he  wanted  to  take  his  mother 
to  the  world's  fair.  Mrs.  Harris  objected  on  account  of 
their  mother's  physical  condition,  but  he  persisted  and  the 
next  morning  the  trip  was  undertaken.  Mrs.  Hensan  was 
very  weak  and  had  to  be  assisted  to  the  carriage.  Alham- 
bra  is  fourteen  miles  from  Edwardsville,  and  on  the  train 
appellant  suggested  that  they  stop  at  Edwardsville  and  she 
make  the  deed  to  the  farm  there.  They  got  off  the  train 
and  went  to  a  hotel  near  the  station,  where  she  lay  down 
on  a  bed  while  he  went  to  have  the  deed  prepared.  On  his 
return  with  Mr.  Wheeler,  a  lawyer  whom  he  had  employed 
to  prepare  the  deed,  she  executed  to  him  a  warranty  deed 
of  the  farm  for  an  expressed  consideration  of  natural  love 
and  affection  and  $500.  No  money  was  then  paid  or  note 
given.  Appellant  and  Mrs.  Hensan  went  on  to  East  St. 
Louis  on  an  afternoon  train,  and  he  took  her  to  the  house 
of  Mrs.  Florence  Gregory  while  he  went  to  James  Rose- 
berry's  house  for  the  night.  The  next  morning  he  made 
a  short  call  at  Mrs.  Gregory's  house  and  then  went  to  his 
home  in  Kansas.  Mrs.  Hensan  remained  at  Mrs.  Greg- 
ory's until  the  next  April,  when  she  went  to  Arkansas  with 
her  daughter  Mrs.  Thimming. 

Mrs.  Hensan  denies  the  conversation  testified  to  by  ap- 
pellant in  which  he  says  she  said  she  would  make  him  a 
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deed  for  the  farm,  and  says  the  first  mention  of  a  deed  was 
made  by  him  just  before  the  train  reached  Edwardsville. 
She  was  tired  and  exhausted  and  remembers  little  of  the 
conversation.  Her  son  was  to  come  back  to  the  place,  fix  it 
up,  take  care  of  her  and  add  another  room  for  her  conven- 
ience. Both  the  lease  and  the  deed  were  kept  secret  from 
the  other  members  of  the  family  until  the  arrival  of  appel- 
lant and  his  family  the  next  July.  They  were  not  informed 
of  the  deed  until  it  was  filed  for  record,  in  August,  1906. 

Appellant  came  back  to  Alhambra  the  next  summer  with 
his  family  and  took  possession  of  the  farm,  telling  his  sister 
he  had  rented  it.  His  mother  lived  with  him  a  short  time 
and  then  went  away.  She  spent  part  of  the  time  at  Mrs. 
Harris',  part  of  the  time  at  East  St.  Louis  and  at  intervals 
remained  with  the  appellant  for  short  periods.  In  the  two 
years  and  a  half  before  the  filing  of  the  bill  she  spent  less 
than  six  months  in  the  old  home,  to  which  she  had  been  so 
anxious  to  return.  To  secure  a  home  there  for  the  rest  of 
her  life  was  the  supposed  chief  motive  for  making  the  deed 
to  appellant.  The  room  which  she  says  was  to  be  added  for 
her  use  was  never  built.  Her  son  says  he  never  agreed  to 
build  it.  She  says  that  her  treatment  in  the  family  was 
such  that  she  could  not  stay;  that  when  strangers  or  vis- 
itors were  present  everything  was  pleasant  and  she  was 
treated  kindly  but  when  no  one  was  there  her  treatment 
was  harsh  and  unkind.  The  greater  part  of  her  complaint 
is  directed  against  Mrs.  Cooksey,  and  she  testifies  to  specific 
instances  of  abuse  and  ill-treatment.  There  is  very  little 
corroborative  evidence,  and  in  the  nature  of  the  case  very 
little  is  possible,  for  she  states  that  when  others  were  pres- 
ent she  was  well  treated.  A  number  of  witnesses  who 
were  at  the  home  occasionally  for  short  periods  testify  that 
she  was  treated  kindly,  but  as  to  her  treatment  when  the 
family  were  alone  the  case  rests  substantially  on  her  testi- 
mony and  that  of  the  appellant,  his  daughter  and  his  four- 
teen-year-old son.    The  treatment  which  makes  the  life  of 
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an  old  woman  in  the  family  of  a  son  comfortable  or  miser- 
able is  difficult  to  describe.  Many  of  the  things  which  make 
it  kind  or  unkind  are  intangible  and  hardly  noticeable  to  an 
observer  or  possible  to  narrate.  The  evidence  was  heard  in 
open  court,  and  the  judge  who  heard  the  cause  had  advan- 
tages which  we  do  not  possess  in  determining  the  value  to 
be  given  to  the  testimony  of  the  various  witnesses.  From 
a  reading  of  the  evidence  in  the  record  we  are  inclined  to 
agree  with  his  finding  that  the  treatment  accorded  to  appel- 
lee was  such  as  to  constitute  a  breach  of  the  agreement  to 
care  for  her  and  provide  her  a  comfortable  home  on  the 
farm.  The  $500  was  never  paid  nor  was  any  note  given 
for  it.  Appellant  produced  on  the  trial  his  note  for  $500, 
with  six  per  cent  interest,  dated  November  26,  1904,  and 
payable  to  the  order  of  his  mother  twelve  months  aftet 
date.  It  bears  endorsements  of  the  pajrment  of  the  interest 
annually,  to  November  26,  1907.  This  note  appellant  says 
he  wrote  immediately  upon  his  return  to  Kansas  after  get- 
ting the  deed  and  kept  it  for  his  mother.  It  was  never  de- 
livered to  her  and  she  knew  nothing  about  it. 

A  conveyance  of  real  estate  made  by  a  parent  to  a  child 
in  consideration  of  an  undertaking  to  furnish  the  parent  a 
comfortable  home  during  life  will  be  set  aside  upon  the 
application  of  the  parent,  where  the  child,  after  receiving 
the  conveyance,  fails  to  keep  his  agreement.  Fabrice  v. 
Von  der  Brelie,  190  111.  460;  McClelland  v.  McClelland, 
176  id.  83;  Cooper  v.  Gum,  152  id.  471. 

The  relation  between  appellant  and  appellee  was  of  a 
fiduciary  character.  While  the  evidence  does  not  show  a 
want  of  mental  capacity  on  the  part  of  Mrs.  Hensan,  it  does 
show  that  she  had  recently  been  quite  ill.  She  was  old  and 
feeble.  Her  physical  condition  was  very  much  reduced, 
and  on  the  day  she  executed  the  deed  she  was  so  nervous, 
weak  and  exhausted  that  she  could  not  have  been  capable 
of  serious  mental  effort.  Her  son  had  managed  her  busi- 
ness affairs  when  they  required  attention.    She  relied  upon 
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him  when  complications  arose  in  connection  with  them,  and 
she  believed  that  his  efforts  had  saved  her  property  for  her. 
He  had  himself  proposed  returning  to  the  farm,  to  fix  it  up 
and  live  there.  She  had  leased  it  to  him  upon  a  considera- 
tion to  be  afterward  determined.  Their  relation  was  one 
of  confidence  reposed  by  her  and  is  inconsistent  with  the 
idea  that  they  were  dealing  at  arm's  length.  A  fiduciary 
relation  exists  in  every  case  "in  which  there  is  confidence 
reposed  on  one  side  and  the  resulting  superiority  and  influ- 
ence on  the  other.  The  relation  and  the  duties  involved  in 
it  need  not  be  legal;  it  may  be  moral,  social,  domestic  or 
merely  personal."  Irwin  v.  Sample,  213  111.  160;  Walker 
V.  Shepard,  210  id.  100;  Roby  v.  Colehour,  135  id.  300. 

The  existence  of  the  confidential  relation  creates  a  pre- 
sumption of  influence  which  imposes  upon  the  one  receiving 
the  benefit  the  burden  of  proving  an  absence  of  undue  influ- 
ence by  showing  that  the  party  acted  upon  competent  and 
independent  advice  of  another,  or  such  facts  as  will  satisfy 
the  court  that  the  dealing  was  at  arm's  length,  or  that  the 
transaction  was  had  in  the  most  perfect  good  faith  on  his 
part  and  was  equitable  and  just  between  the  parties,  or,  as 
some  of  the  authorities  say,  that  it  was  beneficial  to  the 
other  party.  (Thomas  v.  Whitney,  186  111.  225;  Fish  v. 
Fish,  235  id.  396.)  Here  the  son  took  from  his  aged 
mother  a  deed  for  all  of  her  property  in  return  for  a  prom- 
ise to  pay  her  $500  and  support  her  during  her  life,  of 
which  he  gave  her  no  written  evidence.  Instead  of  seeing 
that  she  had  competent  and  independent  advice  she  was 
taken  away  from  the  other  members  of  the  family,  who 
were  led  to  believe  her  journey  was  for  another  purpose 
and  the  transaction  carefully  kept  secret.  Appellant  has  not 
sustained  the  burden  which  the  law  casts  upon  him  of  show- 
ing that  the  dealing  was  at  arm's  length,  that  he  acted  in 
good  faith  or  that  the  transaction  was  equitable  and  just. 

It  is  objected  that  the  court  refused  to  hear  evidence  of 
the  relations  of  appellant  and  the  appellee  for  many  years 
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and  the  faithful  service  of  appellant  to  his  mother  in  the 
past,  and  her  statement  that  he  had  saved  her  farm  for  her 
and  also  some  $3600  in  money  at  the  time  of  the  death  of 
her  son.  It  is  not  claimed  that  these  services  were  any  part 
of  the  consideration  for  the  deed  or  were  taken  into  con- 
sideration when  it  was  made.  Even  if  they  were  admissible 
for  the  purpose  of  showing  the  relation  of  the  parties  and 
Mrs.  Hensan's  motive  in  making  the  deed,  the  deed  could 
not  be  sustained  as  a  gift  on  account  of  such  services,  and 
the  facts  proposed  to  be  proved  have  no  tendency  to  qualify 
the  fiduciary  relation  or  establish  the  validity  of  the  deed 
in  spite  of  such  relation. 

It  is  argued  that  the  appellee  did  not  offer  by  her  bill  to 
restore  appellant  to  the  condition  in  which  he  was  before 
the  execution  of  the  deed.  Appellee  received  nothing  from 
appellant  except  her  board  for  the  few  months  she  lived  in 
his  family,  some  doctors'  bills  paid  and  $52  in  money.  In 
addition  to  this  appellant  claims  to  have  expended  $600  or 
$700  in  improvements  on  the  farm.  He  occupied  the  farm 
for  two  years  and  received  the  proceeds  of  it,  and  received 
$182  for  grain  and  hay  on  the  place  belonging  to  Mrs.  Hen- 
san when  he  went  there.  The  court  found  that  the  rental 
value  of  the  farm  and  the  $182  received  from  the  personal 
property  were  sufficient  to  meet  all  of  appellant's  disburse- 
ments for  appellee,  and  the  evidence  sustains  such  finding. 
Mrs.  Hensan  is  under  no  liability  to  reimburse  him  for  the 
loss,  if  any,  which  he  sustained  in  the  sale  of  his  cattle. 
The  sale  of  his  cattle  was  no  part  of  the  consideration  for 
the  deed.  He  has  the  $500  note,  which  has  never  been  out 
of  his  possession. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  aMrmed. 
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Frank  O.  Reed,  Appellee,  vs.  Antoine  Engei*,  Appellant. 
Opinion  Med  December  15,  ipo8 — Rehearing  denied  Feb.  4,  1^09. 

1.  Partnership — an  agreement  to  share  profits  does  not  neces- 
sarily create  a  partnership  as  between  the  parties.  A  contract 
whereby  a  real  estate  dealer  employs  a  person  to  assist  him  in  the 
sale  of  land  on  the  agreement  that  he  is  to  receive  one-half  the 
profits,  after  deducting  necessary  expenses,  for  any  land  sold  to 
buyers  brought  to  the  dealer  directly  or  indirectly  through  the 
other's  efforts,  does  not,  as  between  the  parties,  create  a  partner- 
ship irrespective  of  their  intention. 

2.  Accord  and  satisfaction — accord  and  satisfaction  cannot 
be  based  upon  a  mis-statement  of  facts.  The  cashing  of  a  check 
sent  by  a  real  estate  dealer  to  another  person  as  the  latter's  share 
of  the  profits  on  sales  of  land  cannot  be  held  to  be  an  accord  and 
satisfaction  if  such  other  person,  before  consenting  to  accept  the 
check,  was  deceived  by  the  dealer's  mis-statement  of  facts  known 
only  to  him. 

3.  Assumpsit — when  plaintiff  is  not  required  to  return  check. 
One  who  seeks  to  recover  the  amount  to  which  he  claims  to  be 
entitled  as  his  share  of  the  profits  of  a  real  estate  sale  is  not  re- 
quired, before  bringing  a  suit  in  assumpsit,  to  return  a  check  sent 
to  him  by  the  defendant  as  in  settlement  of  the  claim,  and  it  is 
sufficient  if  the  amount  of  the  check  is  credited  to  the  defendant's 
account.  • 

Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  LaSalle  county;  the  Hon.  S.  C.  Stough,  Judge,  pre- 
siding. 

James  F.  McCormick,  and  Butters,  Armstrong  & 
Ferguson,  for  appellant : 

If  money  or  check  is  so  offered  as  to  amount  to  a  condi- 
tion that  its  acceptance  will  be  in  satisfaction  of  the  demand, 
its  acceptance  by  the  creditor  will  constitute  satisfaction,  al- 
though he  protests,  at  the  time,  that  the  amount  received  is 
not  all  that  is  due  or  that  he  does  not  accept  it  in  full  sat- 
isfaction. Coal  Co.  V.  Parlin  &  Orendorff  Co.  215  111.  244; 
Snow  V.  Griesheimer,  220  id.  106;  Ostrander  v.  Scott,  161 
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id.  339;  Lapp  V.  Smith,  183  id.  179;  i  Cyc.  339;  i  Am. 
&  Eng.  Ency.  of  Law,  (2d  ed.)  419. 

Where  the  amount  due  is  in  dispute  the  daim  is  un- 
liquidated.   Ostrander  v.  Scott,  161  111.  339. 

Where  the  amount  tendered  is  accepted,  it  must  in  any 
event  be  tendered  back  before  there  can  be  a  rescission  of 
the  accord  and  satisfaction.  Lapp  v.  Smith,  183  III.  179; 
Rigdon  V.  Walcott,  141  id.  649. 

If  a  contract  of  settlement  has  been  made,  no  action  on 
the  original  contract  can  be  maintained  while  the  contract 
of  settlement  is  in  force.  It  must  be  first  rescinded.  If 
there  was  fraud  inherent  in  the  execution  of  the  contract 
of  settlement  it  would  be  void  and  could  be  attacked  col- 
laterally, as  there  would  be  nothing  to  rescind.  If  there  is 
no  inherent  fraud  in  the  execution  of  the  contract  of  set- 
tlement it  will  be  binding  in  an  action  at  law.  Coal  Co.  v. 
Royce,  184  111.  402;  Railway  Co.  v.  Lewis,  109  id.  120; 
Railway  Co.  v.  Fowler,  201  id.  152. 

One  co-partner  cannot  maintain  an  action  of  assumpsit 
against  his  co-partner  until  an  accounting  is  had  and  a  bal- 
ance struck  and  a  promise  to  pay  is  made  by  the  party  owing 
the  balance  to  the  other.    Davenport  v.  Gear,  2  Scam.  495. 

To  constitute  two  or  more  persons  co-partners  there 
need  be  no  partnership  name.  One  party  may  furnish  the 
capital  and  the  other  only  services.  There  need  be  no  writ- 
ten agreement,  but  the  same  may  be  a  verbal  agreement  or 
an  agreement  may  be  implied  from  circumstances.  The  in- 
tention may  be  implied.    Haug  v.  Haug,  193  111.  645. 

Henry  M.  KEi<i<y,  for  appellee : 

An  agreement  between  a  contractor  and  a  firm  in  his 
employ  to  share  the  profits  and  losses  of  a  contract  does 
not,  as  between  the  parties,  constitute  a  partnership,  when 
it  appears  that  the  agreement  was  made,  not  with  that  in- 
tention, but  to  measure  the  compensation  the  party  was  to 
receive.    Surety  Co.  v.  Brick  Co.  176  111.  156. 
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As  between  the  parties  themselves,  the  intention  of  the 
parties  in  making  an  agreement  as  to  division  of  profits  will 
govern  on  the  question  of  partnership.  Grinton  v.  Strong, 
148  111.  587;  Stevens  v.  Faucet,  24  id.  483;  Bushnell  v. 
Ice  Machine  Co.  138  id.  67. 

The  sharing  of  profits  will  not  constitute  a  partnership 
if  it  is  a  mode  adopted  for  payment  of  compensation  for 
services  rendered.  In  order  to  constitute  a  sharing  of  prof- 
its an  evidence  of  partnership  it  must  be  done  as  a  princi- 
pal, and  not  merely  as  an  employee  or  agent.  In  other 
words,  the  evidence  must  show  each  to  be  a  principal,  and 
not  that  one  is  an  agent  to  the  other.  Each  must  be  vested 
with  the  same  power,  right  and  authority  as  the  other. 
Fougner  v.  Bank,  141  111.  128. 

As  between  the  parties  themselves,  a  partnership  is  never 
created  by  implication  or  operation  of  law,  apart  from  an 
express  or  implied  intention  and  agreement  to  constitute  the 
relation.    Bushnell  v.  Ice  Machine  Co.  138  111.  67. 

A  plea  of  accord  and  satisfaction  will  not  be  sustained 
by  proofs  that  when  an  alleged  settlement  was  effected  fraud 
or  deceit  was  practiced  upon  the  other  party  by  filing  such 
plea,  nor  when  mistake  has  occurred,  nor  when  false  repre- 
sentations were  made  and  the  party  settling  believed  the 
same  to  be  true  and  relied  on  the  same.  Life  Ass.  v.  Caine, 
22^  lU.  599. 

A  party  suing  need  not  rescind  any  contract  of  settle- 
ment theretofore  made  and  return  the  money  received  be- 
fore he  may  commence  an  action  to  recover  the  amount  due 
him.  All  that  is  required  is  that  the  debtor  should  have 
credit  for  the  sum  which  he  paid  in  settlement,  as  he  claims. 
Hefter  v.  Cahn,  73  111.  296;  Life  Ass.  v.  Caine,  224  id.  599. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  action  in  assumpsit  in  the  circuit  court  of 
LaSalle  county  brought  by  appellee,  against  appellant,  in  re- 
lation to  the  division  of  the  profits  of  certain  real  estate 
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sales.  On  the  trial  in  that  court  a  judgment  for  $2000  was 
rendered,  which,  on  appeal  to  the  Appellate  Court  for  the 
Second  District,  was  affirmed,  and  a  further  appeal  has  been 
prosecuted  to  this  court. 

Appellant  was  a  resident  of  Whiteside  county,  and  for 
a  few  years  previous  to  this  litigation  had  been  engaged  in 
buying  and  selling  farm  property  in  that  vicinity.  Appdlee 
resided  and  was  widely  known  in  LaSalle  county.  Appel- 
lee's proof  tended  to  show  that  he  was  employed  by  ap- 
pellant to  assist  in  the  sale  of  land  on  the  agreement  that 
he  was  to  receive  one-half  of  the  profits,  after  deducting  nec- 
essary expenses,  for  any  land  sold  to  buyers  brought  to  ap- 
pellant, directly  or  indirectly,  through  his  efforts.  Appellant 
contended  that  he  had  only  agreed  to  pay  appellee  one  dol- 
lar per  acre  for  such  sales,  with  perhaps  extra  pay,  at  En- 
gel's  option,  in  case  of  a  good  trade  being  made. 

Appellant  contends  that  the  testimony  of  appellee  proved, 
if  an)rthing,  a  partnership,  and  therefore  the  action  should 
have  been  brought  in  equity  and  not  in  a  court  of  law. 
Neither  party  claimed  that  there  was  a  partnership  in  the 
sale  of  these  lands.  A  partnership  is  never  created  between 
parties  by  implication  or  operation  of  law,  apart  from  an 
express  or  implied  intention  and  agreement  to  constitute  the 
relation.  (Bushnell  v.  Consolidated  Ice  Machine  Co.  138 
111.  67.)  Even  where  the  partis  agree  to  enter  into  a  joint 
enterprise  and  share  in  the  profits,  a  partnership,  as  between 
themselves,  does  not  necessarily  result.  The  intention  of 
the  parties  always  controls.  (Grinton  v.  Strong,  148  111. 
587;  National  Surety  Co.  v.  Townsend  Brick  Co.  176  id. 
156.)  While  a  different  rule  might  prevail  on  this  evidence 
as  to  the  creditors  seeking  to  hold  defendants  as  partners, 
it  is  very  clear  from  this  record  that  neither  appellant  nor 
appellee  intended  a  partnership.  The  court  was  warranted 
in  refusing  the  instructions  as  to  partnership,  which  refusal 
is  complained  of  here  by  appellant,  because  there  was  no 
proof  upon  which  to  base  such  instructions,  and  for  the 
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•  further  reason  that  they  did  not  take  into  account  the  in- 
tention of  the  parties. 

The  further  contention  is  made  that  there  was  a  settle- 
ment between  appellee  and  appellant,  which  would  bar  re- 
covery. The  testimony  shows  that  March  30,  1906,  a  few 
days  before  this  suit  was  begun,  appellant  sent  a  check  to 
appellee  for  $423,  accompanied  by  a  letter  stating  that  it 
was  in  settlement  of  balance  on  commissions  due  Reed  on 
account  of  land  sales  made  by  him.  Before  cashing  this 
check  appellee  visited  appellant  at  his  hcmie  and  said  he 
wanted  a  settlement.  Appellant  replied,  "You  got  a  settle- 
ment, didn't  you?  Didn't  I  send  you  a  statement?"  to 
which  appellee  replied,  "Did  you  consider  that  draft  a  full 
settlement  with  me?"  and  appellant  replied,  "Yes;  I  was 
figuring  it  over  yesterday  and  find  I  sent  you  more  than 
was  coming  to  you."  Appellee  then  replied,  "If  that  is  so, 
all  right,"  and  turned  around  and  went  away.  This  is  ap- 
pellee's testimony.  The  appellant's  testimony  on  this  point 
a^ees  in  substance.  Appellee  thereafter  cashed  the  check. 
It  is  contended  that  in  so  doing  he  knew  it  was  claimed  to 
be  a  full  settlement  and  therefore  it  must  be  held  to  be  a 
complete  defense  to  an  unliquidated  claim.  It  appears  from 
the  record  that  appellee  kept  no  books  of  their  transactions 
and  did  not  know  at  what  prices  the  lands  sold  were  listed 
or  what  the  expense  of  sale  was,  and  had  no  means  of  learn- 
ing the  details  except  from  appellant,  who  did  possess  them. 
If  the  jury  believed  that  appellee,  before  he  consented  to 
accept  the  check  in  question,  was  deceived  by  appellant  as 
to  the  amount  of  one-half  the  profits  from  the  sale  of  the 
lands,  then  the  cashing  of  this  check  cannot  be  held  to  be 
an  accord  and  satisfaction  of  the  claim.  That  was  a  ques- 
tion for  the  jury,    i  Cyc.  338;  Hefter  v.  Cahn,  73  111.  296. 

The  cases  of  Papke  v.  Hammond  Co,  192  111.  631,  and 
Jackson  V.  Security  Life  Ins.  Co.  233  id.  161,  and  similar 
authorities,  to  the  effect  that  a  release  under  seal  cannot 'be 
impeached  except  in  a  court  of  equity  unless  fraud  has  en- 
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tered  into  the  actual  execution  of  the  instrument,  are  not 
in  point.    No  release  of  any  kind  was  signed  in  this  case. 

Appellee  was  not  required  to  return  the  check  before 
beginning  this  suit.  It  is  sufficient  that  the  amount  of  the 
check  was  credited  to  appellant's  account.  Farmers  and 
Mechanics  Life  Ass.  v.  Caine,  224  111.  599;  Pawnee  Coal 
Co.  V.  Royce,  184  id.  402;  Hefter  v.  Cahn,  supra. 

The  instructions  on  accord  and  satisfaction  were  prop- 
erly refused  by  the  trial  court,  as  they  did  not  take  into 
consideration  that  the  alleged  settlement  was  claimed  to 
have  been  obtained  by  a  misstatement  of  facts  known  only 
to  the  party  relying  on  such  accord  and  satisfaction. 

The  contention  of  appellant  that  the  evidence  does  not 
justify  the  amount  of  the  verdict  was  a  controverted  ques- 
tion of  fact,  which  cannot  be  inquired  into  by  this  court  on 
this  record.  First  Nat.  Bank  v.  Miller,  235  111.  135;  Chi- 
cago City  Railway  Co.  v.  Martensen,  198  id.  511. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


Joseph  P.  Ward,  Appellee,  vs.  The  Chicago  City  Raii,- 
WAY  Company,  Appellant. 

Opinion  Med  December  15,  lpo8 — Rehearing  denied  Feb.  4,  iqoq. 

1.  Evidence — witness  may  state  that  he  was  not  under  inHuence 
of  liquor.  Where  evidence  has  been  introduced  to  show  that  plain- 
tiff in  a  personal  injury  case  had  taken  one  or  more  drinks  during 
the  evening  of  the  accident,  it  is  not  error  to  allow  the  plaintiff  to 
testify  that  he  was  not  under  the  influence  of  intoxicating  liquor 
at  the  time  of  the  accident,  and  it  is  not  necessary  to  confine  his 
testimony  to  the  quantity  of  liquor  he  had  consumed. 

2.  Instructions — court  is  not  required  to  repeat  same  matter 
in  different  instructions.  It  is  not  error  for  the  court  to  refuse  an 
instruction  if  all  that  the  party  asking  it  is  entitled  to  have  said  on 
the  subject  has  been  embodied  in  a  given  instruction. 
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Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge, 
presiding. 

Watson  J.  Ferry,  (John  R.  Harrington,  of  coun- 
sel,) for  appellant. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Joseph  P.  Ward  brought  an  action  against  the  Chicago 
City  Railway  Company  to  recover  damages  for  an  injury 
which  necessitated  the  amputation  of  his  left  leg  below  the 
knee.  He  recovered  a  judgment  in  the  superior  court  of 
Cook  county  for  $4000,  which  judgment  has  been  affirmed 
by  the  Appellate  Court  for  the  First  District.  The  Chicago 
City  Railway  Company  has  prosecuted  an  appeal  to  this 
court,  and  insists  here  upon  a  reversal  for  the  reasons  (i) 
the  court  refused  to  direct  the  verdict;  (2)  the  court  erred 
in  admitting  certain  evidence;  and  (3)  in  refusing  certain 
instructions  asked  on  behalf  of  defendant  below. 

The  declaration  consists  of  three  counts.  In  the  first 
count  it  is  charged  that  appellant  recklessly  and  negligently 
started  its  car  suddenly  forward  without  warning  to  the 
appellee,  by  means  whereof  appellee  was  thrown  from  the 
car  to  the  ground  and  under  the  wheels  of  said  car.  The 
second  count  charges  that  appellant  had  negligently  per- 
mitted snow  and  ice  to  accumulate  and  remain  near  its 
track,  so  that  appellee,  in  attempting  with  due  care  to  alight 
from  the  car,  slipped  upon  the  frozen  ice  and  snow  under 
the  car  and  was  injured.  The  third  count  is  not  relied  on 
to  support  the  judgment  and  need  not  be  noticed. 

The  accident  in  question  occurred  about  10:30  on  the 
night  of  the  i8th  of  February,  1905,  at  Thirty-first  and  La- 
Salle  streets,  in  the  city  of  Chicago.    Appellee  was  a  pas- 
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senger  on  appellant's  car  going  east  on  Thirty-first  street. 
He  stood  in  the  body  of  the  car  near  the  door  until  the  car 
passed  Wentworth  avenue.  LaSalle  street,  where  he  in- 
tended to  get  off,  is  the  next  street  east  of  Wentworth. 
When  the  car  was  about  midway  between  the  two  streets 
he  went  out  on  the  front  platform  and  told  the  motor- 
man  he  wanted  to  get  off  at  LaSalle  street.  When  the  car 
reached  the  west  side  of  LaSalle  street  it  began  to  slacken 
its  speed,  and  when  the  front  end  of  the  car  was  near  the 
east  sidewalk  aiq)ellee  stepped  down  on  the  step,  support- 
ing himself  by  holding  to  the  hand-rails  on  either  side  of 
him.  He  was  facing  ahead,  intending  to  leave  the  car  when 
it  stopped.  When  the  front  end  of  the  car  was  a  few  feet 
east  of  the  east  line  of  the  sidewalk  on  LaSalle  street  the 
car  was  moving  about  as  fast  as  an  ordinary  walk.  Appellee 
then  raised  his  right  foot  and  was  in  the  act  of  stepping  off 
the  car  when  the  car  made  a  sudden  lurch  or  jerk  forward, 
which  threw  appdlee  off  the  car,  and  his  foot  slipped  under 
the  car  and  was  caught  under  the  wheels  and  crushed  so 
that  it  became  necessary  to  amputate  it. 

The  evidence  shows  that  there  had  been  frequent  snows 
during  the  month  of  February,  prior  to  the  accident,  and 
that  the  weather  had  been  below  freezing  continuously 
from  the  first  day  of  February  until  the  night  of  the  acci- 
dent. It  also  appears  that  appellant  had  by  the  use  of  snow 
plows  plowed  the  snow  off  of  its  tracks  and  left  a  sloping 
ridge  of  snow  and  ice  just  south  of  the  south  rail.  This 
ridge  sloped  toward  the  rail  and  the  evidence  tends  to  show 
that  it  was  practically  like  ice. 

Appellant's  contention  is,  in  support  of  the  first  assign- 
ment of  error,  that  there  is  no  evidence  tending  to  prove 
that  the  sudden  starting  of  the  car  which  caused  appellee  to 
fall  was  the  result  of  any  negligent  act  of  appellant.  Appel- 
lee testifies  that  it  was  the  sudden  jerk  of  the  car  that  threw 
him  off.  Besdick,  a  witness  for  appellee,  testifies  that  he 
was  on  the  car  at  the  time  of  the  accident,  and  that  the  car 
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slowed  down  at  LaSalle  street  and  then  gave  a  jerk  as  if  to 
go  on  forward.  Felix  Harrison  testifies  that  he  was  on  the 
north-west  comer,  on  the  night  of  the  accident,  of  LaSalle 
street  and  Thirty-first  street;  that  he  saw  the  car  coming 
up  and  saw  it  slow  up  to  a  stop  and  make  a  quick  start,  and 
immediately  he  heard  some  one  holler;  that  he  heard  the 
'  hollering  just  as  the  car  started  up.  Eddie  Myers  was  a 
passenger  on  the  car,  and  he  testifies  that  after  the  car  came 
near  a  stand-still  it  gave  a  sudden  jerk.  He  also  testifies 
that  the  motorman  pulled  the  lever,  and  that  it  was  at  that 
time  that  Mr.  Ward  disappeared.  He  says  also  that  appel- 
lee was  on  the  steps  when  the  lever  was  thrown.  This  evi- 
dence warranted  the  court  in  submitting  the  case  to  the 
jury  under  the  first  count.  There  was  no  error  in  denying 
appellant's  motion  for  a  directed  verdict. 

Appellant  next  contends  that  the  court  erred  in  permit- 
ting appellee,  over  its  objection,  to  testify  that  he  was  not 
at  the  time  of  the  accident  in  any  d^jee  tinder  the  influence 
of  liquor.  Evidence  had  been  introduced  showing  that  ap- 
pellee had  taken  one  or  more  drinks  during  the  evening  of 
the  accident.  The  purpose  of  this  evidence  was  presumably 
to  show  that  appellee  was  intoxicated.  Appellant  contends 
that  it  was  only  proper  for  appellee  to  state  the  quantity 
of  liquor  drank  and  let  the  jury  determine  whether  he  was 
drunk  or  sober.  We  think  this  is  not  the  only  evidence 
receivable  on  the  question  of  intoxication.  We  think  it  was 
competent  for  appellee  to  testify  that  he  was  not  under  the 
influence  of  intoxicating  liquors  at  the  time  of  the  accident. 
17  Cyc.  135;  Dimick  v.  Downs,  82  111.  570. 

It  is  next  insisted  by  appellant  that  the  court  erred  in 
refusing  to  give  instruction  No.  41  asked  on  behalf  of  ap- 
pellant. That  instruction  told  the  jury  that  appellee,  under 
the  circumstances  stated  in  the  instruction,  assumed  the 
risk  of  injury  from  the  condition  of  the  street.  There  was 
no  error  in  refusing  this  instruction,  since  all  that  aj^ellant 
was  entitled  to  on  that  subject  was  embodied  in  instructions 
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Nos.  13  and  14,  which  were  given  at  its  request  by  the 
court.  Instruction  13  which  was  given  told  the  jury  that 
the  plaintiff  could  not  recover  on  the  ground,  solely  and 
only,  of  the  condition  of  the  street,  with  respect  to  snow 
and  ice,  at  the  time  and  place  in  question.  The  court  was 
not  required  to  repeat  the  same  matter  that  was  stated  in 
instructions  given.  The  court  did  not  commit  any  reversible 
error  in  refusing  the  other  two  instructions  complained  of. 
No  other  reasons  are  urged  -why  this  judgment  should 
be  reversed.    It  is  accordingly  affirmed. 

Judgment  aMrmed. 


MiTTiE  C.  Ambler,  Appellee,  vs.  Jacob  Glos  et  aL — 
(August  A.  Timke,  Appellant.) 

Opinion  filed  December  15,  ipo8 — Rehearing  denied  Feb.  5,  /pop. 

1.  Ci,ouD  ON  TITI.JS — assignee  of  certificate  of  purchase  should 
be  re-itnbursed.  Under  the  statute  a  certificate  of  purchase  at  a 
tax  sale  is  assignable  by  endorsement,  and  the  assignment  trans- 
fers all  the  right  and  title  of  the  holder  to  the  assignee,  who  is 
entitled  to  re-imbursement  before  the  certificate  of  purchase  can 
be  canceled  as  a  cloud  upon  title. 

2.  Same — when  payment  to  assignor  of  certificate  of  purchase 
is  not  a  payment  to  assignee.  Tender  and  payment  to  the  original 
holder  of  a  certificate  of  purchase,  who  has  previously  assigned 
the  same  and  who  disclaims  ownership  when  the  tender  is  made 
but  accepts  the  money,  is  not  a  payment  to  the  assignee,  who  was 
the  nephew  and  office  employee  of  the  assignor,  where  it  is  not 
shown  that  the  assignee  was  present  at  the  transaction  or  that  he 
authorized  the  assignor  to  accept  the  money  or  that  he  received 
the  money  from  the  assignor. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKWOOD  Honore,  Judge,  presiding. 

On  December  26,  1906,  Mittie  C.  Ambler,  the  appellee, 
made  application  in  the  circuit  court  of  Cook  county  to  reg- 
ister the  title  to  the  south  half  of  lot  10,  in  block  25,  in 
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Carpenter's  addition  to  the  city  of  Chicago.  The  applicant 
averred  that  she  was  the  owner  in  fee  simple  of  the  land 
and  that  she  was  in  possession  thereof  by  her  tenants.  The 
application  set  out  the  names  and  addresses  of  a  number  of 
persons  who  had  or  claimed  to  have  some  interest  in  the 
land,  among  whom  were  Jacob  Glos  and  August  A.  Timke. 
Both  entered  their  appearance.  Glos  filed  a  demurrer  to  the 
petition,  which  was  overruled.  Timke  answered,  setting 
up  a  number  of  defenses.  A  replication  was  filed,  and  on 
February  9,  1906,  the  application  was  referred  to  Charles 
A.  Farson,  one  of  the  examiners  of  titles  for  Cook  county, 
to  examine  the  applicant's  title  and  report  the  substance  of 
the  proof  taken  by  him,  with  his  conclusions.  Upon  a  hear- 
ing the  examiner  reported,  among  other  things,  that  the 
petitioner  was  the  owner  in  fee  simple  of  the  premises  in 
question  at  the  time  of  the  filing  of  her  petition ;  that  there 
were  no  liens  or  encumbrances  upon  said  land;  that  said 
real  estate  was  on  October  6,  1903,  sold  by  the  treasurer  of 
Cook  county  to  Jacob  Glos  for  a  delinquent  special  assess- 
ment levied  against  said  real  estate  by  the  city  of  Chicago, 
and  that  the  total  amount  of  said  sale,  including  interest 
and  costs  to  the  date  of  sale,  was  $43.50;  that  on  Decem- 
ber I,  1905,  said  certificate  was  sold  and  assigned  to  Au- 
gust A.  Timke,  and  that  said  Timke  was,  at  the  date  of 
the  filing  of  the  application  herein,  the  owner  of  said  cer- 
tificate; that  on  November  29,  1905,  Jacob  Glos  notified 
the  petitioner  and  Alice  M.  Dickson  that  he  was  the  owner 
of  the  tax  sale  certificate  and  requested  an  immediate  set- 
tlement of  the  same;  that  one  of  the  solicitors  for  the  ap- 
plicant met  Glos  on  the  street  and  spoke  to  him  in  reference 
to  said  certificate  of  sale  and  asked  him  the  price  at  which 
the  same  could  be  taken  up,  and  that  Glos  requested  him 
to  write  him  in  regard  to  the  matter,  which  he  did  on  or 
about  December  2,  1905 ;  that  in  reply  to  his  inquiry  Glos 
wrote  him,  "Can  get  you  1903  sale  certificate  for  $500,  pro- 
vided same  is  taken  up  within  a  reasonable  time ;"   that  on 
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December  26  or  27  the  solicitor  went  to  the  office  of  Glos 
and  tendered  to  him  in  writing,  and  paid  to  him,  the  sum 
of  $55,  and  that  Glos  disclaimed  ownership  of  the  certifi- 
cate but  said  he  would  take  the  money;  that  said  tender 
was  in  all  respects  a  formal  and  legal  tender  and  payment 
to  said  Glos  and  to  said  Timke,  who  was  an  employee  in 
Glos'  office,  of  the  full  amount  then  due  on  said  certificate 
of  sale,  and  that  the  same  operated  to  pay  and  satisfy  the 
lien  of  the  certificate  and  to  satisfy  the  claim  of  Timke,  the 
holder  of  the  certificate.  The  examiner  recommended  that 
the  appellee  be  awarded  registration ;  that  the  tax  sale  cer- 
tificate held  by  Timke  be  declared  null  and  void  and  that 
Timke  be  directed  to  surrender  the  same  to  the  clerk  of 
the  court  for  cancellation,  and  that  petitioner  recover  her 
costs  from  Timke.  Objections  were  filed  by  Timke,  and 
when  overruled  were  renewed  as  exceptions  in  the  circuit 
court,  where  they  were  not  sustained.  A  decree  was  en- 
tered in  accordance  with  the  recommendations  above  men- 
tioned.   From  that  decree  Timke  has  prosecuted  this  appeal. 

John  R.  O'Connor,  for  appellant. 

Bui.Ki.EY,  Gray  &  More,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  first  question  presented  has  heretofore  been  deter- 
mined adversely  to  the  contention  of  appellant  by  this  court 
in  the  case  of  Glos  v.  Holberg,  220  111.  167. 

It  is  next  said  by  Timke  that  the  decree  is  erroneous  for 
the  reason  that  it  did  not  provide  that  he  should  be  re- 
imbursed upon  the  cancellation  of  the  certificate  of  purchase 
held  by  him.  In  answer  to  this,  the  appellee  contends,  first, 
that  a  proper  tender  was  made  to  and  accepted  by  Jacob 
Glos,  and  that  this  was,  in  fact,  a  payment  to  Timke.  The 
examiner  reported,  and  the  court  by  its  decree  determined, 
that  the  certificate  of  sale  was  sold  and  assigned  to  Timke 
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on  December  i,  1905.  This  finding  of  fact  has  not  been 
challenged  by  the  appellee  by  objection,-  exception  or  as- 
sig^nment  of  cross-error,  and  it  must  therefore  be  regarded 
as  not  open  to  question.  The  tender  and  payment  was  made 
to  Glos  in  his  office  in  Chicago  on  December  26  or  27, 
1905.  At  that  time  he  disclaimed  ownership  of  the  cer- 
tificate but  said  he  would  accept  the  money,  and  it  was 
paid  to  him.  At  that  time  the  certificate  was  not  in  Glos* 
possession  nor  in  his  office.  Timke  is  a  nephew  of  Glos 
and  was  in  his  employ  at  the  time  of  the  tender  but  was 
not  present  when  the  money  was  tendered  and  paid  to  Glos, 
and  there  is  no  evidence  whatever  to  indicate  that  Glos  was 
authorized  to  receive  the  money  for  Timke,  or  that  the  pay- 
ment to  Glos  was  a  payment  to  Timke,  or  that  the  money 
paid  to  Glos  was  ever  turned  over  to  Timke.  If  there  was 
any  such  evidence,  however  slight,  the  close  and  intimate 
relations  of  the  two  men  would  be  a  circumstance  to  give 
that  evidence  added  weight,  but  the  existence  of  those  rela- 
tions alone  is  not  sufficient  to  show  that  this  payment  to 
Glos  was  a  payment  to  Timke  or  that  Timke  ever  received 
the  money. 

It  is  then  contended  by  appellee  that  a  pajrment  to  Glos, 
who  was  the  original  purchaser,  was  a  good  redemption 
although  he  had  sold  and  assigned  the  certificate  to  Timke, 
inasmuch  as  the  assignment  of  the  certificate  was  not  made 
a  matter  of  record.  Reliance  is  placed  upon  that  portion 
of  section  215  of  chapter  120,  Kurd's  Revised  Statutes 
of  1905,  which  provides  that  the  receipt  of  the  redemption 
money  by  any  purchaser  shall  operate  as  a  release  of  all 
claim  to  the  real  estate  purchased  at  the  tax  sale.  Section 
207  of  that  chapter  provides  that  the  certificate  of  purchase 
shall  be  assignable  by  endorsement,  and  that  the  assign- 
ment thereof  shall  vest  in  the  assignee  or  his  legal  repre- 
sentatives all  the  right  and  title  of  the  original  purchaser. 
In  a  case  where  the  original  purchaser  has  sold  and  assigned 
the  certificate,  and  the  party  desiring  to  redeem  knows  that 
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the  original  purchaser  no  longer  owns  the  certificate,  the 
word  "purchaser,"  as  used  in  section  215,  supra,  must  be 
regarded  as  meaning  the  assignee.  If  Glos,  at  the  time  of 
the  tender  and  pajrment  to  him,  had  not  disclaimed  owner- 
ship of  the  certificate  a  different  question  would  be  pre- 
sented. Under  the  circumstances  shown  by  this  record  the 
tender  and  payment  was  not  made  to  the  right  person,  and 
the  decree  is  erroneous  because  it  does  not  provide  for 
Timke's  re-imbursement. 

By  his  original  brief  and  argument  appellant  urges  cer- 
tain assignments  of  error  questioning  the  action  of  the  court 
in  disposing  of  the  costs.  By  his  reply  brief  he  withdraws 
those  assignments. 

•  The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded  to  that  court,  with  directions  to 
enter  a  decree  in  substance  as  that  appealed  from,  except 
that  it  shall  provide  for  the  cancellation  of  the  certificate 
only  upon  Timke's  re-imbursement,  precisely  as  though  no 
tender  or  payment  had  been  made  to  Glos. 

Reversed  and  remanded,  with  directions. 


t87  — 41 


Digitized  by  VjOOQ iC 


Digitized  by  VjOOQ iC 


INDEX. 


ABATEMENT.                                                                        page. 
amendment  of  1908  to  sections  14a  and  14&  of  Pharmacy 
iict  did  not  abate  pending  prosecutions  for  unlawful 
sales  of  cocaine 434 

ACCORD  AND  SATISFACTION. 

accord  and  satisfaction  cannot  be  based  ux)on  a  mis-state- 
ment of  facts  by  only  party  knowing  them 628 

when  party  need  not  return  check  before  suing  in  assumpsit.  628 

ACCOUNTING. 

books  of  partnership,  as  between  partners,  are  presumed 
to  be  correct  until  the  contrary  is  shown  and  to  form  a 
proper  basis  for  an  accounting 318 

when  rule  that  books  of  partnership  are  binding  upon  the 
partners  does  not  apply  to  loose  sheets 318 

partnership  books  are  only  prima  facie  correct — ^when  such 
books  are  not  a  proper  basis  for  accounting 318 

when  original  bill  and  cross-bill  in  proceeding  for  partner- 
ship accoimting  must  both  be  dismissed 318 

ACTIONS  AND  DEFENSES. 

estoppel  cannot  be  based  upon  mere  silence  where  the  party 
was  in  ignorance  as  to  his  rights 15 

where  co-tenants  make  different  oil  and  gas  leases  the  les- 
sors may  have  partition  and  the  leases  will  follow  their 
respective  interests,  but  lessees  cannot  compel  partition.     16 

bill  in  equity  will  not  lie  to  remove  as  a  cloud  on  title  a 
mere  verbal  or  oral  assertion  of  ownership 55 

an  injunction  will  not  be  granted  without  clear  proof  of 
injury  to  complainant  if  relief  is  denied — complain- 
ant's rights  must  also  be  ascertained  and  certain 55 

equity  will  not  grant  an  injunction  merely  to  allay  un- 
founded fears  or  to  vindicate  some  abstract  principle. .     55 
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ACTIONS  AND  DEFENSES.— Conftnuc(i.  paob. 

when  proof  of  compliance  with  provisions  of  Inn-keeper*s 
act  establishes  no  defense  to  action  against  inn-keeper 
for  loss  of  goods  by  guest 98 

when  the  public  contractor's  remedy  against  city  is  manr 

•  damu8  and  not  assumpsit 129 

when  plea  of  the  Statute  of  Limitations  should  not  be 
treated  as  having  been  filed  without  leave 150 

court  may  gn^ant  leave  to  file  plea  of  Statute  of  limita- 
tions though  the  general  issue  has  been  filed 159 

in  forcible  detainer,  title  cannot  be  inquired  into  for  any 
purpose 167 

in  forcible  detainer  by  heirs  of  deceased  lessor  the  lessee 
cannot  litigate  validity  of  lessor's 'will  under  which  a 
third  person  claims  title  as  against  the  plaintiff 167 

when  provisions  of  divorce  decree  concerning  custody  of 
child  cannot  be  modified  in  habeas  corpus  proceeding. .  169 

a  suit  to  enjoin  a  breach  of  contract  is  governed  by  the 
rules  applicable  to  specific  performance — ^when  breach 
of  oil  and  gas  lease  will  not  be  enjoined 284 

city's  declaration  that  building  is  a  nuisance  and  must  be 
destroyed  is  not  conclusive,  and  the  matter  may  be  liti- 
gated in  a  suit  for  damages  for  destroying  the  building.  300 

city  cannot  escape  liability  for  destroying  house  declared 
to  be  a  nuisance  by  claiming  the  act  was  ultra  vires, . .  300 

under  the  provisions  of  section  9  of  Dram-shop  act  a  sister 
may  recover  for  loss  of  her  support  by  brother 431 

constitutional  prohibition  against  imprisonment  for  debt 
does  not  extend  to  actions  of  debt  for  penalties  inflicted 
for  violations  of  penal  laws  of  the  State 435 

judgment  in  action  of  debt  for  penalty  inflicted  for  vio- 
lating a  penal  statute  may  order  defendant  committed 
to  jail  until  the  penalty  is  paid 435 

when  party  does  not  sign  release  under  duress 453 

release  of  liability  made  without  consideration  is  not  bind- 
ing— ^when  agreement  for  alimony  cannot  be  regarded  as 
consideration  for  release  signed  by  the  wife 452 

when  court  of  equity  may  take  jurisdiction  of  proceeding 
against  underwriters  association  to  enforce  payment  of 
policies  though  an  action  at  law  woiild  lie 492 

when  compromise  of  suit  against  water  company  is  no  de- 
fense to  suit  on  fire  i)olicies  upon  the  theory  that  such 
compromise  prevented  subrogation 493 

Statute  of  Limitations  does  not  run  against  the  State 
while  it  holds  title  to  land  in  its  sovereign  capacity.. ..  501 
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ACTIONS  AND  BEF'ENS^S.— Continued.  page. 

right  of  action  on  injunction  bond  accrues  when  injunc- 
tion is  dissolved — ^what  is  no  defense  to  such  action. . .  523 

municipal  court  of  Chicago  has  jurisdiction  of  a  suit  at 
law  by  a  sub-contractor  against  owner  and  contractor.  669 

mere  substitution  of  securities  for  usurious  loan  does  not 
cut  ofF  the  defense  of  usury — ^what  does  not  preclude  the 
defense  of  usury  in  foreclosure  by  loan  association.  668,  669 

an  alleged  libelous  publication  must  be  interpreted  in  the 
sense  which  readers  would  understand  it 692 

destruction  of  a  particular  thing  essential  to  the  perform- 
ance of  a  contract  excuses  performance 610 

AUBL 

instruction  stating  that  evidence  of  alibi  must  cover  en- 
tire time  of  transaction,  so  that  it  would  have  been  im- 
possible for  accused  to  conmdt  the  offense,  is  proper. . .  890 

AMENDMENTS. 

when  town  clerk's  certificate  of  levy  may  be  amended  upon 
application  for  judgment  of  sale 862 

APPEALS  AND  ERRORS. 

after  municipal  judge  determined  to  charge  jury  orally 
it  is  not  error  for  him  to  refuse  written  instructions.. .     27 

objections  to  statement  of  cause  of  action  in  municipal 
court  should  be  i)ointed  out  in  the  brief 27 

point  first  raised  in  reply  brief  will  not  be  considered. ...     27 

objections  to  constitutionality  of  statute  by  party  whose 
rights  are  in  no  way  affected  will  not  be  entertained. . .     46 

when  instruction  in  personal  injury  case  by  servant  of  one 
sub-contractor  against  another  sub-contractor  is  prop- 
erly refused 82 

appeal  will  be  dismissed  if  there  is  no  assignment  of  errors.   93 

Appellate  Court  may  grant  certificate  of  importance  in  a 
case  of  fourth  class  tried  by  municipal  court  of  Chicago.   98 

Supreme  Court  cannot  weigh  the  evidence  and  determine 
Ae  question  of  contributory  negligence  as  one  of  fact.  104 

when  question  of  contributory  negligence  is  one  of  law. .  104 

when  instruction  in  action  for  negligence  is  not  mislead- 
ing in  omitting  element  of  proximate  cause 104 

when  finding  by  Appellate  Court  is  conclusive  that  what 
was  done  by  the  parties  when  note  was  renewed  did  not 
amoimt  to  a  payment 119 

when  question  whether  guarantor  of  note  was  released  is 
not  presented  by  the  record  on  appeal 119 
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APPEALS  AND  EBUOHS,— Continued.  page. 

alleged  error  against  the  defendant  cannot  be  complained 
of  by  him  in  Supreme  Court  where  he  assigned  no  cross- 
error  when  plaintiff  appealed  to  Appellate  Court 119 

when  refusal  to  instruct  jury  that  there  is  no  evidence  on 
a  certain  point  is  proper — ^when  giving  instruction  re- 
ferring to  "material''  allegations  will  not  reverse  ....     140 

sufficiency  of  evidence  to  support  a  judgment  of  sale  for 
taxes  cannot  be  inquired  into  if  there  is  no  exception 
preserved  to  the  final  judgment  of  the  court 164 

when  rulings  on  evidence  are  open  to  review  though  no 
exception  to  final  judgment  is  preserved 164 

when  it  is  not  error  to  admit  in  evidence  order  of  drain- 
age commissioners  confirming  classification 165 

freehold  is  not  involved  in  forcible  detainer  proceeding, 
as  title  cannot  be  inquired  into  for  any  purpose 167 

judgment  of  Appellate  Court  settles  controverted  questions 
of  fact  in  suits  at  law,  and  if  there  are  no  errors  of  law 
the  judgment  must  be  affirmed 193 

when  omission  of  word  "willfully*'  from  impeaching  in- 
struction is  not  error — instructions  are  considered  as 
a  series 204,  205 

what  questions  in  assumpsit  to  recover  amount  due  on  a 
building  contract  not  open  to  review  in  Supreme  Court.  205 

party  cannot  complain  of  remarks  not  objected  to 205 

when  Supreme  Court  has  no  jurisdiction  of  direct  appeal 
in  a  proceeding  originally  begun  for  partition 222 

decree  by  agreement  can  be  set  aside  only  by  original  bill 
in  the  nature  of  a  bill  of  review 229 

decree  respecting  custody  of  child  is  always  temporary  so 
far  as  modification  in  interest  of  child  is  concerned. . .  229 

extent  to  which  filing  appeal  bond  operates  as  supersedeas,  229 

when  admission  of  opinion  evidence  that  method  of  doing 
work  was  dangerous  will  not  reverse 255 

appeal  from  farm  drainage  commissioners'  classification 
does  not  vacate  the  classification,  and  an  assessment  lev- 
ied while  such  appeal  is  pending  is  not  void 265 

when  point  is  not  saved  for  review  because  no  cross-error 
was  assigned 265 

when  judgment  at  law  is  not  vacated  by  appeal. . . .: 265 

in  prosecution  for  keeping  young  girl  in  house  of  ill-fame 
it  is  not  error  to  admit  in  evidence  the  book  containing 
accounts  between  keeper  and  inmates 272 

rule  where  evidence  is  competent  as  to  one  defendant  but 
incompetent  as  to  the  other « 272 
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instructions  tending  to  encourage  disagreement  of  jury  in 
criminal  case  should  not  be  given 273 

effect  where  parties  go  to  trial  without  plea  and  with  de- 
murrer to  declaration  undisposed  of 278 

when  sustaining  objection  to  question  asked  of  witness  on 
cross-examination  is  not  error 278 

when  appeal  does  not  lie  to  Supreme  Court  from  Appellate 
Court  without  certificate  of  importance 347 

when  giving  instruction  assuming  that  the  defendant  ac- 
cepted the  property  is  reversible  error  in  a  prosecution 
for  receiving  stolen  property 348 

Appellate  Court's  finding  as  to  the  ultimate  facts  in  a  per- 
sonal injury  case  is  conclusive 372 

Supreme  Court  cannot  weigh  the  evidence  on  appeal  in  a 
suit  at  law — ^when  request  to  give  instruction  directing 
a  verdict  is  necessary 374 

when  judgment  of  Appellate  Court  is  conclusive  of  con- 
tention the  verdict  in  suit  for  salary  was  too  large 374 

when  question  whether  plaintiff,  suing  for  salary,  wa^  dis- 
charged by  his  employer  is  one  of  fact  for  jury 374 

instruction  stating  that  evidence  of  alibi  must  cover  entire 
time  of  transaction,  so  that  it  would  have  been  impos- 
sible for  accused  to  commit  offense,  is  proper 390 

when  conviction  will  not  be  set  aside  for  refusal  to  grant 
new  trial  for  newly  discovered  evidence 390 

order  striking  answer  from  files  will  be  presumed,  on  ap- 
peal, to  be  correct,  in  the  absence  of  bill  of  exceptions.  395 

when  appeal  to  Appellate  Court  waives  question  whether  a 
highway  was  legally  laid  out 395 

extent  to  which  Supreme  Court  may  review  the  judgment 
of  the  Appellate  Court 395 

when  Supreme  Court  has  no  jurisdiction  of  direct  appeal 
from  partition  decree 416 

questions  not  raised  in  the  Appellate  Court  will  not  be 
considered  by  the  Supreme  Court — ^it  is  not  error  to  re- 
fuse substantial  repetition  of  given  instruction 419 

Supreme  Court  will  aflBrm  with  damages  if  it  is  of  opin- 
ion the  appeal  was  prosecuted  merely  for  delay 419 

objections  to  instructions  not  presented  to  the  Appellate 
Court  are  waived 431 

when  Appellate  Court  may  determine  proper  disposition  of 
trust  fund  though  no  cross-error  was  assigned 443 

a  defendant  cannot  avail  himself,  on  appeal,  of  an  error 
in  plaintiS's  instruction  requiring  the  plaintiff  to  prove 
more  than  the  law  requires  to  make  out  his  case 463 
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APPEALS  AND  ERRORS.— C7on«nu6<i.  paoe. 

Supreme  Court  cannot  review  facts  on  appeal  from  Ap- 
pellate Court  in  suits  at  law — ^power  of  Supreme  Court 
where  Appellate  Court  recites  facts  in  its  judgment. . . .  470 

what  is  a  sufficient  finding  of  facts  by  Appellate  Court. ..  470 

writ  of  error  does  not  lie  to  the  Appellate  Court  if  the 
sum  in  controversy  does  not  exceed  $1000 499 

the  weight  to  be  givfen  the  testimony  of  witnesses  is  a 
question  to  be  determined  largely  by  the  chancellor. . . .  606 

the  credit  to  be  given  witnesses  in  a  criminal  case  is  pri- 
marily a  question  for  the  jury — ^when  jury  may  find 
that  accused  was  sufficiently  identified 541 

instruction  that  possession  of  stolen  properly  soon  after  a 
robbery  is  prima  facie  evidence  of  guilt  is  not  erroneous.  541 

when  expert  testimony  upon  subject  of  proper  method  of 
blasting  rock  with  dynamite  is  properly  admitted 549 

when  absence  of  cross-error  does  not  require  an  affirmance 
of  the  judgment  of  the  trial  court 559 

motion  in  arrest  of  judgment  does  not  raise  question  of 
the  sufficiency  of  the  bill  of  particulars 674 

it  is  not  error  for  an  instruction  to  assimie  an  admitted 
fact  or  one  established  by  undisputed  evidence 575 

People  are  not  required  to  prove  the  defendant  guilty  be- 
yond the  possibility  of  a  doubt 575 

when  motion  to  direct  a  verdict  in  a  libel  case  upon  the 
ground  of  variance  is  proi)erly  refused 592 

when  giving  instruction  authorizing  verdict  for  plaintifF 
in  a  libel  case  is  reversible  error 592 

a  witness  may  state  that  he  was  not  under  influence  of 
liquor,  and  it  is  not  necessary  to  confine  his  testimony  to 
the  quantity  of  liquor  consumed 633 

repetitions  of  instructions  need  not  be  given 633 

ARREST  OF  JUDGMENT. 

formal  defects  in  cross-petition  for  damages  in  condemna- 
tion case  are  cured  by  the  verdict 149 

motion  in  arrest  of  judgment  does  not  raise  question  of 
sufficiency  of  the  bill  of  particulars 574 

ASSESSMENT  FOR  TAXATION.— See  TAXES. 

ASSIGNMENT. 

assignee  of  certificate  of  purchase  should  be  re-imbursed     * 
before  setting  it  aside — ^when  payment  to  assignor  not 
a  payment  to  assignee 637 
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ASSUMED  RISK— See  NEQUQENOE. 

ASSUMPSIT.  PAGE. 

liability  of  city  for  money  due  contractor  who  built  local 
improvement  to  be  paid  for  by  special  assessment 128 

city  is  liable  in  assumpsit  to  contractor  if  it  collects  spe- 
cial assessment  and  diverts  money  to  other  purposes. . .  128 

city  is  not  liable  to  contractor  for  money  it  has  not  col- 
lected— ^when  contractor's  remedy  against  city  is  man- 
damus and  not  assumpsit 129 

when  recovery  for  amount  due  under  a  building  contract 
may  be  had  under  the  common  counts 204 

section  28  of  Mechanic's  Lien  act,  relating  to  a  suit  by  a 
sub-contractor  against  the  owner  and  the  contractor, 
contemplates  an  action  of  assumpsit 559 

municipal  court  of  Chicago  has  jurisdiction  of  a  suit  at 
law  by  a  sub-contractor  against  owner  and  contractor. .  559 

when  a  party  need  not  return  the  check  before  suing  in 
assumpsit 628 

ATTORNEYS  AT  LAW. 

what  is  ground  for  disbarment — attorneys  who  cannot  con- 
form to  a  proper  standard  of  integrity  must  find  other 
employment 527 

AUTOMOBILES. 

driver  of  an  automobile  for  hire  should  use  care  to  have  it 
under  such  control  as  to  avoid  collisions 88 

when  a  latent  defect  in  brake-rod  of  automobile  for  hire 
does  not  relieve  owner  from  liability  for  injury  received 
by  passenger 88 

BAILMENTS.— See  INN-KEEPERS. 

BENEFIT  SOCIETIES. 

benefit  certificate  is  not  avoided  by  agent's  insertion,  in 

application,  of  answers  known  by  him  to  be  untrue. ...     94 
under  act  of  1905  an  affianced  wife  may  be  made  a  benefi- 
ciary without  being  classed  as  a  dependent 94 

BILL  OF  RIGHTS.— See  CONSTITUTIONAL  LAW. 

BELLS  AND  NOTES. 

when  question  whether  guarantor  of  note  was  released  is 
not  presented  by  the  record  on  appeal 119 
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BILLS  AND  J^OTES.—Continued.                                         page. 
when  finding  by  Appellate  Court  is.  conclusive  that  what 
was  done  by  parties  when  the  note  was  renewed  did  not 
aifiount  to  a  payment H^ 

BILLS  OF  EXCEPTIONS. 

order  striking  answer  from  the  files  will  be  presumed,  on 
api)eal,  to  be  correct  in  absence  of  bill  of  exceptions. ..  395 

BILLS  OF  LADING.— See  KECEIPTS. 

BILLS  OF  PARTICULARS. 

bill  of  particulars  can  neither  hurt  nor  help  indictment. .  674 

bill  of  particulars  need  not  set  out  the  evidence 574 

motion  in  arrest  of  judgment  does  not  raise  question  of 
sufficiency  of  the  bill  of  particulars 574 

BONDS. 

right  of  action  on  injunction  bond  accrues  when  injunc- 
tion is  dissolved— what  is  no  defense  to  such  action. . . .  623 

BOOKS  OF  ACCOUNT.— See  EVIDENCE. 

BRIBERY. 

section  35  of  division  1  of  Criminal  Code,  authorizing 
courts  to  grant  immunity  orders  in  grand  jury  investi- 
gations, relates  only  to  investigations  of  bribery  charges.  173 

effect  where  bribery  charge  is  connected  with  gambling — 
when  witness  may  refuse  to  testify  under  an  immunity 
order  without  being  in  contempt  of  court 173 

BRIDGES. 

drainage  commissioners  may  bridge,  at  expense  of  district, 

an  artificial  ditch  along  or  across  railroad  right  of  way.  262 
city  is  liable  for  negligence  of  a  bridge-tender  where  the 
bridge  is  a:  part  of  a  street 581 

BRIEFS. 

objections  to  statement  of  cause  of  action  in  mxmicipal 

court  should  be  pointed  out  in  the  brief,  on  appeal. ...    27 
point  first  raised  in  reply  brief  will  not  be  considered. ...     27 

BUILDING  CONTRACTS. 

when  recovery  for  amount  due  under  building  contract 
may  be  had  under  the  common  counts 204 

recovery  may  be  had  under  common  counts  though  there 
are  slight  variations  from  original  contract  as  to  cer- 
tain portions  of  the  work 204 
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BUILDING  CONTRACTS.— Continued  page. 

what  is  not  a  variance  between  allegations  and  proof  as  to 
the  contract  in  a  mechanic's  lien  case , 250 

when  all  the  material  furnished,  including  extra  material, 
must  be  regarded  as  being  sold  under  one  contract. . . .  250 

when  contractor  is  not  liable  for  quality  of  brick  used. . .  250 

sub-contractor's  notice,  to  owner,  of  claim  for  lien  need 
not  state  when  payments  are  due 250 

when  claim  for  tanks  and  cisterns  is  lienable — ^when  claim    . 
for  lumber  is  non-lienable 250 

the  term  '^implied  contracts"  includes  the  obligations  im- 
posed by  law 659 

section  28  of  Mechanic's  Lien  act,  relating  to  a  suit  by  a 
sub-contractor  against  the  owner  and  the  contractor, 
contemplates  an  action  of  assumpsit 559 

municipal  court  of  Chicago  has  jurisdiction  of  suit  at  law 
by  sub-contractor  against  owner  and  contractor. 659 

BURDEN  OF  PROOF.— See  EVIDENCE. 

CARRIERS.— See  RAILROADS. 

driver  of  automobile  for  hire  should  use  care  to  have  it 
under  such  control  as  to  avoid  collisions 88 

when  a  latent  defect  in  brake-rod  of  automobile  for  hire 
does  not  relieve  owner  from  liability  for  injury  received 
by  passenger  in  a  collision 88 

Local  Option  act  does  not  purport  to  change  the  legal 
meaning  of  word  "delivery"  nor  to  change  the  law  relat- 
ing to  the  duties  of  common  carriers 196 

when  delivery  of  liquor  by  express  company  in  dry  terri- 
tory is  not  a  violation  of  Local  Option  act 196 

provision  of  express  company's  receipt  construed  as  an 
attempt  to  limit  carrier's  common  law  liability  in  vio- 
lation of  the  Common  Carriers  act 247 

CERTIFICATES  OF  IMPORTANCE. 

Appellate  Court  may  grant  certificate  of  importance  in  a 
case  of  fourth  class  tried  by  municipal  court  of  Chicago.    98 

when  appeal  does  not  lie  to  Supreme  Court  from  Appel- 
late Court  without  certificate  of  importance 347 

writ  of  error  does  not  lie  to  the  Api)ellate  Court  if  the 
sum  in  controversy  does  not  exceed  $1000,  unless  a  cer- 
tificate of  importance  is  obtained 499 

CHARITIES. 

when  bequest  to  library  corporation  is  a  charitable  be- 
quest— ^when  doctrine  of  cy  pres  applies 442 
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CITIES.— See  MUNICIPAL  CORPORATIONS. 

CLOUD  ON  TITLE.  page. 

cloud  on  title  defined — ^when  cloud  on  title  exists 55 

bill  in  equity  does  not  lie  to  remove  as  a  cloud  on  title  a 
mere  verbal  or  oral  assertion  of  ownership 55 

when  bill  to  set  aside  deed  based  on  execution  sale  may 
be  dismissed  without  requiring  re-payment  to  complain- 
ant of  amount  spent  in  redeeming  and  for  taxes 506 

assignee  of  certificate  of  purchase  should  be  re-imbursed 
before  setting  it  aside — ^when  payment  to  assignor  is  not 
a  payment  to  assignee 637 

COCAINE. 

amendment  of  1908  to  sections  14a  and  14h  of  Pharmacy 
act  did  not  repeal  such  sections  as  enacted  in  1903  nor 
abate  pending  prosecutions  for  unlawful  sales  of  cocaine  434 

when  proof  that  the  sale  of  cocaine  was  made  by  clerk  is 
proper — ^when  proof  of  other  sales  is  competent 434 

a  sale  of  cocaine,  or  preparation  thereof,  in  original  pack- 
age without  a  prescription  is  unlawful 434 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONFIDENCE  GAME. 

form  of  transaction  immaterial  if  a  swindling  operation.  574 
fact  that  contract  was  legally  binding  is  no  defense  if  it 
was  designed  to  perpetrate  a  fraud — ^whether  transac- 
tion was  carried  on  in  good  faith  is  a  question  for  jury.  574 
what  evidence  is  incompetent  in  the  prosecution  for  a  con- 
fidence game 575 

CONSIDERATION. 

a  release  of  liability  made  without  consideration  is  not 
binding — ^when  agreement  for  alimony  is  not  considera- 
tion for  release  signed  by  wife 452 

CONSTITUTIONAL  LAW. 

imder  the  constitutional  amendment  of  1904  the  legisla- 
ture had  power  to  create  a  code  of  practice  applicable 
to  the  municipal  court  of  Chicago  alone 26 

section  37  of  Municipal  Court  act,  giving  judges  of  that 
court  discretion  to  charge  jury  orally  or  in  writing,  valid.   27 

objections  to  constitutionality  of  statute  by  party  whose 
rights  are  not  affected  will  not  be  entertained 46 
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CONSTITUTIONAL  1.AW, --Continued,  pagb. 

courts  will  not  so  construe  a  statute  as  to  render  it  un- 
constitutional unless  such  construction  is  unavoidable.     46 

in  construing  a  statute  the  courts  will  not  assume  that  the 
legislature  intended  absurd  consequences 46 

Mobs  and  Eiots  act  of  1887  does  not  impose  liability  on 
city  or  county  regardless  of  where  the  mob  assembled  or 
the  riot  occurred 46 

Mobs  and  Biots  act  is  not  invalid  because  it  imposes  lia- 
bility on  city  or  county  regardless  of  question  of  negli- 
gence of  city  or  county  officers 46 

if  an  ordinance  is  passed  under  a  power  to  pass  the  par- 
ticular ordinance,  courts  cannot  hold  it  void  for  un- 
reasonableness  112 

an  ordinance  passed  under  a  general  power  must  be  rea- 
sonable and  not  arbitrary  and  oppressive 112 

when  grant  of  monopoly  by  city  cannot  be  sustained 113 

grand  jury  investigation  is  a  "criminal  case,"  within  the 
meaning  of  provision  that  no  person  shall  be  comx>elled 
in  a  criminal  case  to  give  evidence  against  himself 173 

an  immunity  order  in  a  grand  jury  investigation  must  be 
as  ample  as  the  privilege  surrendered  by  witness 173 

local  and  special  laws  distinguished — ^both  local  and  spe- 
cial laws  are  prohibited  by  the  constitution 421 

section  21  of  act  of  1907,  -for  protection  of  fish,  is  uncon- 
stitutional, in  requiring  license  for  nets  and  seines  in 
all  waters  but  those  of  Lake  Michigan 421 

provision  of  constitution  prohibiting  the  passage  of  local 
laws  for  protection  of  fish  construed  as  requiring  such 
laws  to  operate  throughout  the  State 421 

constitutional  prohibition  against  imprisonment  for  debt 
does  not  extend  to  actions  of  debt  for  penalties  inflicted 
for  violations  of  the  penal  laws  of  the  State 435 

judgment  in  action  of  debt  for  penalty  for  violating  penal 
statute  may  order  the  defendant  committed  to  jail  until 
the  penalty  is  paid 435 

CONSTKUGTION. 

of  section  37  of  Municipal  Court  act,  giving  judges  of  that 

court  discretion  to  charge  jury  orally  or  in  writing,  as 

being  valid 27 

courts  will  not  so  construe  a  statute  as  to  render  it  void 

unless  such  construction  is  unavoidable 46 

in  construing  a  statute  the  courts  will  not  assume  that  the 

legislature  intended  absurd  consequences 46 
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CONSTRUCTION.— Con<tnwe(i.  page. 

in  construing  a  will  it  is  not  always  necessary  to  adopt 
literal  meaning  of  words — ^what  may  be  considered  in 
determining  meaning  of  words  of  will 64 

what  may  be  considered  in  determining  whether  testator's 
description  referred  to  old  plat  or  new  one 65 

of  section  35  of  division  1  of  Criminal  Code,  authorizing 
courts  to  gn^ant  immunity  orders  in  grand  jury  investi- 
gations, as  relating  only  to  bribery  investigations 173 

what  circumstances  do  not  authorize  application  of  rule 
that  a  doubt  is  fatal  to  a  claim  of  tax  exemption 185 

Local  Option  act  must  receive  strict  construction 196 

purpose  of  Local  Option  act  is  to  prevent  sales  in  dry  ter- 
ritory and  not  to  prevent  liquor  bought  in  wet  territory 
from  being  taken  into  dry  territory 196 

of  provision  of  express  company's  receipt,  bs  an  attempt 
to  limit  the  carrier's  common  law  liability  in  violation 
of  the  Common  Carriers  act 247 

of  verdict  in  prosecution  for  keeping  young  girl  in  house 
of  ill-fame,  as  being  insufficient 272 

of  Lottery  Policy  act  of  1906 357 

of  provision  of  constitution  prohibiting  passage  of  local 
laws  for  protection  of  fish  and  game,  as  requiring  such 
laws  to  be  operative  throughout  the  State 421 

of  section  21  of  act  of  1907,  for  protection  of  fish,  as  be- 
ing unconstitutional,  in  requiring  license  for  nets  and 
seines  in  all  waters  of  State  but  Lake  Michigan 421 

of  amendment  of  1908  to  sections  14a  and  14b  of  Phar- 
macy act,  as  not  repealing  such  sections  as  enacted  in 
1903  or  as  abating  pending  "cocaine"  cases 434 

of  Pharmacy  act,  as  making  a  sale  of  cocaine  in  original 
package  without  a  prescription  unlawful 434 

of  contract  for  sale  of  entire  "output"  for  a  year 473 

of  contract,  as  to  when  warranty  is  complied  with 473 

of  policy,  as  to  meaning  of  term  "concurrent  insurance".  493 

of  section  28  of  Mechanic's  Lien  act,  relating  to  suits  at 
law  by  a  sub-contractor  against  the  owner  and  con- 
tractor jointly,  as  contemplating  an  action  of  assumpsit.  559 

of  contract,  as  requiring  the  continued  existence  of  a  par- 
ticular building  as  a  condition  to  its  performance 610 

CONTEMPT. 

an  immunity  order  in  a  grand  jury  investigation  must  be 

as  ample  as  the  privilege  surrendered  by  witness 173 

statute  authorizing  granting  of  immunity  orders  relates 

only  to  investigations  in  bribery  cases 173 
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CONTEMPT.— Continued.  page. 

when  witness  may  refuse  to  testify  iinder  immunity  order 
without  being  in  contempt  of  court 173 

in  constructive  contempt  the  party  charged  must  be  al- 
lowed to  answer,  and  if  he  is  adjudged  guilty  without  a 
hearing  the  order  committing  him  for  contempt  is  void.  229 

CONTRACTS.— See  BUILDING  CONTRACTS. 

benefit  certificate  is  not  avoided  by  agent's  insertion,  in 
application,  of  answers  known  by  him  to  be  untrue. ...     94 

city  is  liable  in  assumpsit  to  public  contractor  for  special 
assessment  money  it  has  collected  and  diverted  to  other 
purposes — right  of  contractor  to  recover  interest 128 

when  recovery  for  amount  due  under  a  building  contract 
may  be  had  under  the  common  counts 204 

a  parent  cannot  absolve  himself  from  parental  duties  by 
agreement  but  he  may  surrender  a  portion  of  his  rights 
by  agreeing  to  alternate  in  custody  of  child 229 

provision  of  express  company's  receipt  construed  as  an  at- 
tempt to  limit  the  carrier's  common  law  liability  in  vio- 
lation of  the  Common  Carriers  act 247 

a  suit  to  enjoin  a  breach  of  contract  is  governed  by  the 
rules  applicable  to  specific  performance — ^when  breach  of 
oil  and  gas  lease  will  not  be  enjoined 284 

when  judgment  of  Appellate  Court  is  conclusive  of  con- 
tention that  verdict  in  suit  for  salary  was  too  large. . . .  374 

when  question  whether  plaintiff,  suing  for  salary,  was  dis- 
charged by  defendant  is  one  of  fact  for  jury 374 

when  salary  recoverable  though  no  services  were  performed.  374 

when  letters  written  by  employee  to  employer  are  admis- 
sible in  suit  for  salary  to  show  notice  to  employer  that 
employee  did  not  think  he  was  discharged 374 

when  party  does  not  sign  instrument  under  duress 452 

a  release  of  liability  made  without  consideration  is  not 
binding — ^when  an  agreement  for  alimony  cannot  be  re- 
garded as  consideration  for  release  signed  by  wife 452 

contract  for  sale  of  entire  "output"  construed 473 

when  vendor  may  terminate  contract — ^burden  of  proving 
breach  of  warranty  in  a  contract  of  sale  is  on  the  de- 
fendant— ^when  warranty  is  complied  with 473 

when  inability  to  obtain  cars  excuses  vendor's  liability  for 
failing  to  fill  orders  promptly 473 

when  insurance  policies  are  not  void  for  fraud — ^policy 
construed  as  to  meaning  of  term  "concurrent  insurance".  493 

the  term  "implied  contracts"  includes  the  obligations  im- 
posed by  law , .  559 
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CONTRACTS.— Oon^inuei.  page. 

section  28  of  Mechanic's  Lien  law,  relating  to  a  suit  by  a 
sub-contractor  against  the  owner  and  the  contractor, 
contemplates  an  action  of  assumpsit 559 

municipal  court  of  Chicago  has  jurisdiction  of  a  suit  at 
law  by  sub-contractor  against  owner  and  contractor.. ..  559 

destruction  of  a  particular  thing  essential  to  the  perform- 
ance of  a  contract  excuses  performance 610 

the  motives  and  intentions  of  the  parties  to  a  written  con- 
tract must  be  determined  from  the  contract 610 

when  contract  requires  continued  existence  of  particular 
building  as  a  condition  to  its  performance 610 

an  agreement  to  share  profits  does  not  necessarily  create 
a  partnership  as  between  the  parties 628 

CONTRIBUTORY  NEGLIGENCE.— See  NEGLIGENCE. 

CONVEYANCES.— See  DEEDS;  MORTGAGES. 

CO-TENANCY. 

lease  by  one  co-tenant  is  valid  as  against  him  though  in- 
valid as  to  other  co-tenants — effect  where  the  co-tenants 
make  difFerent  oil  and  gas  leases 15 

COUNTIES.— See  TAXES. 

coimty  may  condemn  land  for  site  for  county  jail — ^what 
questions  cannot  be  considered  by  the  courts 74 

COURTS.— See  APPEALS  AND  ERRORS. 

under  the  constitutional  amendment  of  1904  the  legisla- 
ture had  power  to  create  a  code  of  practice  applicable  to 
the  municipal  court  of  Chicago  alone 26 

section  37  of  Municipal  Court  act,  giving  judges  of  that 
court  discretion  to  charge  jury  orally  or  in  writing,  valid.   27 

after  municipal  judge  has  determined  to  charge  jury  orally 
it  is  not  error  for  him  to  refuse  written  instructions. . .     27 

Appellate  Court  may  grant  certificate  of  importance  in  a 
case  of  fourth  class  tried  by  municipal  court  of  Chicaga    98 

time  within  which  a  petition  to  remove  a  condemnation 
case  to  the  Federal  court  must  be  filed 211 

the  circuit  and  superior  courts  of  Cook  county  have  the 
same  jurisdiction — superior  court  may  appoint  receiver 
under  section  25  of  Homestead  and  Loan  Association  act  516 

when  presumptions  as  to  jurisdiction  obtain  though  court 
exercises  special  statutory  power 516 
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what  need  not  appear  of  record  to  show  jurisdiction  to  ap- 
point receiver  for  loan  association 517 

what  is  ground  for  disbarment — attorneys  who  cannot  con- 
form to  a  proper  standard  of  integrity  must  find  other 
employment 527 

municipal  court  of  Chicago  has  jurisdiction  of  suit  at  law 
by  sub-contractor  against  owner  and  contractor 559 

CRIMINAL  LAW. 

grand  jury  investigation  is  a  ^'criminal  case,"  within  the 
meaning  of  provision  that  no  person  shall  be  compelled 
in  a  criminal  case  to  give  evidence  against  himself. . . .  173 

an  immunity  order  in  a  grand  jury  investigation  must  be 
as  ample  as  the  privilege  surrendered  by  witness 173 

section  36  of  division  1  of  Criminal  Code,  authorizing  im- 
munity orders,  relates  only  to  bribery  investigations. . .  173 

when  witness  may  decline  to  testify  under  immunity  order 
without  being  in  contempt  of  court — effect  where  charge 
of  bribery  is  connected  with  charge  of  gambling 173 

when  delivery  of  liquor  by  express  company  in  dry  terri- 
tory is  not  a  violation  of  Local  Option  act 196 

verdict  must  be  responsive  to  the  issues  but  it  should  re- 
ceive a  reasonable  construction 272 

verdict  in  prosecution  for  keeping  girl  under  eighteen  in 
house  of  ill-fame  construed  as  being  insufficient 272 

clause  in  verdict,  ^'in  manner  and  form  as  found  in  the 
indictment,"  refers  to  the  indictment  for  the  facts  spe- 
cially found  in  the  verdict,  but  no  others 272 

when  it  is  not  error  to  admit  book  in  which  accounts  be- 
tween keeper  and  inmates  of  house  of  ill-fame  were  kept  272 

rule  where  evidence  is  competent  as  to  one  defendant  but 
not  comptent  as  to  the  other 272 

instructions  tending  to  encourage  a  disagreement  of  the 
jury  should  not  be  given 273 

when  person  may  be  convicted  of  crime  of  receiving  stolen 
property  though  he  was  an  accessory  before  the  fact. . .  348 

evidence  of  a  self-confessed  accomplice  may  be  sufficient 
to  convict 348 

instructions  must  be  accurate  where  evidence  is  close. . . .  348 

when  giving  an  instruction,  in  prosecution  for  receiving 
stolen  property,  assuming  that  the  defendant  accepted 
the  property,  is  reversible  error 348 

what  evidence  of  conversation  is  admissible  in  prosecu- 
tion for  receiving  stolen  property 348 

Lottery  Policy  act  of  1906  construed 867 

SS7— 41 
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when  it  is  not  necessary  to  allege  or  prove  that  nnmhers 
were  "sold" — ^what  ohjections  go  merely  to  the  form  of 
the  information  and  not  to  the  merits 357 

instruction  stating  that  evidence  of  alibi  must  cover  en- 
tire time  of  transaction,  so  that  it  would  have  been  im- 
possible for  accused  to  commit  the  offense,  is  proper. . .  390 

it  is  a  reasonable  doubt  upon  the  entire  case,  and  not  upon 
some  particular  fact,  which  will  demand  acquittal 390 

when  conviction  will  not  be  set  aside  for  refusal  to  grant 
a  new  trial  for  newly  discovered  evidence 390 

the  credit  to  be  given  witnesses  in  a  criminal  case  is  pri- 
marily a  question  for  the  jury — ^when  jury  may  find  tiiat 
the  accused  was  sufficiently  identified 641 

when  admitting  proof  that  the  accused  had  a  foreign  coin 
in  his  possession  after  the  robbery  is  not  error 541 

instruction  that  possession  of  stolen  property  soon  after  a 
robbery  is  prima  facie  evidence  of  guilt  is  not  erroneous.  541 

proof  that  revolver  was  loaded  is  not  necessary,  though 
verdict  finds  accused  was  armed  with  a  "deadly"  weapon 
and  indictment  charges  it  was  a  "dangeroufi^'  weapon. .  541 

bill  of  particulars  can  neither  help  nor  hurt  indictment.  574 

bill  of  particulars  need  not  set  out  the  evidence 674 

motion  in  arrest  of  judgment  does  not  raise  question  of 
the  sufficiency  of  the  bill  of  particulars 574 

in  determining  what  is  a  confidence  game  the  form  of  the 
transaction  is  immaterial — ^f  act  that  contract  is  binding 
is  no  defense  if  it  was  designed  to  perpetrate  fraud. ..  574 

whether  the  transaction  was  carried  on  in  good  faith  is  a 
question  to  be  determined  by  the  jury 674 

what  evidence  is  incompetwit  in  the  prosecution  for  a  con- 
fidence game 575 

people  are  not  required  to  prove  the  defendant  guilty  be- 
yond the  possibility  of  a  doubt 576 

CROSS-EXAMINATION.— See  TRIAL. 

CY  PRES. 

when  doctrine  of  cy  pres  applies. . ; 443 

damages: 

owner  of  land  adjoining  that  condemned  cannot  maintain 
a  cross-petition  for  damages  based  upon  the  use  to  which 
the  land  condemned  is  to  be  devoted  by  the  x)etitioner.     74 

jurors^  in  condemnation,  may  take  into  consideration  the 
conclusions  they  have  drawn  from  viewing  premises. . .     75 
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in  a  condemnation  proceeding  the  assessor's  books  show- 
ing the  assessed  value  of  the  property  are  not  admissible 
in  evidence  upon  the  question  of  compensation 75 

in  action  for  wrongful  death  the  law  presumes  substantial 
damages  to  lineal  next  of  kin 104 

property  need  not  be  ''taken''  in  its  literal  sense  to  entitle 
owner  to  compensation — acquiring  of  an  easement  for 
public  use  is  a  case  of  taking 148 

when  proceeding  by  drainage  district  is  a  case  of  taking 
property  and  not  merely  damaging  the  same 148 

the  nature  and  extent  of  the  easement  acquired  affects 
the  amount  of  compensation  to  which  owner  is  entitled.  148 

proof  of  what  the  petitioner  in  condemnation  has  paid  for 
other  property  for  the  same  enterprise  is  not  admissible 
in  evidence,  either  directly  or  indirectly 211 

when  the  possibility  of  obtaining  switch-track  facilities 
should  be  considered  by  the  jury  in  condemnation  case.  211 

DEBT. 

constitutional  prohibition  against  imprisonment  for  debt 
does  not  extend  to  actions  of  debt  for  penalties  in- 
flicted for  violations  of  the  penal  statutes  of  the  State.  435 

DEBTOK  AND  CREDITOR 

public  policy  requires  that  stability  be  given  judicial  sales.  482 
mere  inadequacy  of  price  does  not  justify  setting  aside  a 

judicial  sale  if  there  is  a  right  of  redemption 482 

plaintiff  in  execution  is  not  bound  to  give  sheriff  direc- 
tions about  executing  it — failure  of  judgment  creditor 
to  give  directions  does  not  render  execution  dormant. .  506 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEDICATION. 

offer  to  dedicate  land  for  street  is  withdrawn  by  death  of 

proposed  donor  before  acceptance  of  offer 237 

proof  of  acceptance  must  be  clear  and  satisfactory  whether 

the  acceptance  relied  upon  is  express  or  implied. 237 

what  evidence  is  not  admissible  in  street  obstruction  case.  237 

DEEDS. 

conveyance  from  parent  to  child  is  not  presimied  to  be  the 

product  of  fraud  or  undue  influence 9 

when  children  of  grantor  have  no  right,  as  heirs,  to  have 

conveyance  set  aside 9 
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heirs  who  file  a  hill  to  set  aside  a  deed  from  the  anoestor 
to  another  heir  may  testify  in  their  own  hehalf 9 

when  equity  should  not  set  aside  deed  based  on  an  execu- 
tion sale  though  price  paid  was  inadequate 482 

when  deed  from  parent  to  child  will  be  set  aside — effect 
where  a  fiduciary  relation  is  shown  to  exist 620 

what  does  not  show  that  grantee  acted  in  good  faith. ....  620 

when  grantor  is  not  liable  for  grantee's  loss 621 

defenses:— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS. 

cloud  on  title  defined 55 

mining  right  defined 332 

DISBAKMENT. 

what  ground  for  disbarment — attorneys  who  cannot  con- 
form to  a  proper  standard  of  integrity  must  find  other 
employment 527 

DIVORCK 

when  divorce  decree  confers  entire  control  of  child  upon 
mother,  who  may  dispose  of  its  custody  by  will 169 

when  provisions  of  divorce  decree  concerning  custody  of 
child  cannot  be  modified  in  habeas  corpus  proceeding. .  169 

when  agreement  for  alimony  cannot  be  regarded  as  con- 
sideration for  a  release  signed  by  the  wife 452 

DRAINAGE. 

when  farm  drainage  commissioners  must  make  new  classi- 
fication and  are  without  power  to  abandon  that  duty 
and  levy  an  assessment  on  the  old  classification 40 

the  jurisdiction  of  farm  drainage  commissioners  is  con- 
fined to  the  territorial  limits  of  the  district,  and  an  as- 
sessment made  at  a  meeting  outside  the  district  is  void*    40 

it  is  the  classification  of  lands,  and  not  the  spreading  of 
the  assessment,  which  affects  the  rights  of  land  owners.    40 

notice  of  levy  of  farm  drainage  assessment  is  unnecessary, 
but  notice  of  the  classification  of  lands  is  required. .. .  122 

owner  having  notice  of  classification  who  fails  to  object 
thereto  on  the  hearing  cannot  raise  objections  to  the 
classification  on  application  for  judgment  of  sale 122 

disqualification  of  land  owners  to  make  classification  does 
not  extend  to  farm  drainage  districts 122 

requirement  of  statute  that  delinquent  list  of  farm  drain- 
age assessments  shall  be  filed  March  10  not  mandatory.  122 
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acquiring,  by  drainage  district,  of  permanent  right  to  en- 
ter upon  land  and  repair  tile  is  a  taking  of  property. . .  148 

when  proceeding  by  drainage  district  is  a  case  of  taking 
property  and  not  merely  damaging  the  same 148 

the  nature  and  extent  of  the  easement  acquired  affects 
the  amount  of  compensation  to  which  the  owner  of  the 
land  is  entitled 148 

under  section  63  of  Farm  Drainage  act  a  second  assess- 
ment may  be  levied  if  first  assessment  is  inadequate. . .  262 

commissioners  may  bridge,  at  expense  of  district,  an  arti- 
ficial ditch  along  or  across  a  railroad  right  of  way 262 

appeal  from  classification  does  not  vacate  the  classifica- 
tion, and  an  assessment  levied  pending  the  appeal  is 
not  void 265 

what  is  not  ground  for  denying  judgment  of  sale 266 

power  of  court  to  determine  amount  for  which  objector's 
lands  are  liable  under  an  amended  classification  and  to 
render  judgment  therefor 265 

when  highway  commissioners  must  be  regarded  as  "own- 
ers of  land,"  within  meaning  of  section  76  of  the  Farm 
Drainage  act,  relating  to  districts  by  user 340 

what  lands  may  be  included  in  a  district  by  user — ^when 
omission  of  certain  lands  is  not  fatal  to  organization..  340 

DRAM-SHOPS.— See  LOCAL  OPTION. 

under  the  provisions  of  section  9  of  Dram-shop  act  a  sis- 
ter may  recover  for  loss  of  her  support  by  brother. .. .  431 

DRUGS.— See  COCAINE. 

DURESS. 

when  party  does  not  sign  release  under  duress 452 

DYNAMITE.— See  EXPLOSIVES. 

EJECTMENT. 

what  proof  shows  that  school  lands  in  fractional  town- 
ships were  selected  by  the  Secretary  of  the  Treasury. . .  600 

school  lands  in  fractional  townships  were  gpranted  to  the 
State,  and  are  held  on  the  same  tenure  and  terms  as 
section  16  in  other  townships 501 

title  of  State  to  school  lands  in  fractional  townships  is  not 
a  mere  dry  or  passive  trust 501 
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plaintiff  in  ejectment  may  introduce  plats  to  identify  the 

property 501 

Statute  of  Limitations  does  not  run  against  State  while 
it  holds  title  to  land  in  its  sovereign  capacity 501 

EMINENT  DOMAIN. 

owner  of  land  adjoining  that  condemned  cannot  maintain 
cross-petition  for  damages  based  upon  the  use  to  which 
the  land  condemned  is  to  be  devoted  by  petitioner 74 

a  county  may  condemn  land  for  site  for  county  jail — ^what 
questions  cannot  be  inquired  into  by  the  courts 74 

if  land  owner  refuses  offer  there  is  a  failure  to  agree  on 
compensation,  and  a  petition  to  condemn  may  be  filed 
without  waiting  for  owner's  further  consideration 75 

jurors  should  take  into  consideration  the  conclusions  they 
have  drawn  from  viewing  the  premises 75 

matter  of  granting  separate  trials  is  largely  discretionary.    75 

when  new  venire  may  be  made  returnable  two  days  from 
issue 75 

in  a  condemnation  proceeding  the  assessor's  books  show- 
ing the  assessed  value  are  not  admissible  in  evidence  up- 
on the  question  of  compensation 75 

property  need  not  be  "taken"  in  its  literal  sense  to  entitle 
owner  to  compensation — ^acquiring  of  easement  for  pub- 
lic use  is  a  taking 148 

acquiring,  by  drainage  district,  of  permanent  right  to  en- 
ter land  and  repair  tile  is  a  taking  of  property 148 

when  proceeding  by  drainage  district  is  a  case  of  taking 
property  and  not  merely  damaging  the  same 148 

the  nature  and  extent  of  the  easement  acquired  affect  the 
amount  of  compensation  to  which  owner  is  entitled. . .  148 

formal  defects  in  cross-petition  for  damages  in  condem- 
nation case  are  cured  by  verdict 149 

time  within  which  a  x>etition  to  remove  a  condemnation 
case  to  the  Federal  court  must  be  filed 211 

proof  of  what  petitioner  paid  for  other  property  for  the 
same  enterprise  is  not  admissible,  directly  or  indirectly.  211 

when  possibility  of  securing  switch-track  facilities  should 
be  considered  by  the  jury  in  determining  compensation.  211 

when  owners  who  have  made  no  agreement  with  petitioner 
are  prejudiced  by  being  compelled  to  try  their  case  with 
defendants  who  have  made  such  an  agreement 211 

instruction,  in  condemnation,  should  not  intimate  that 
jury  may  determine  value  from  their  view  of  the  prem- 
ises without  regard  to  the  testimony  of  witnesses 211 


Digitized  by  VjOOQ iC 


2S7  DL]  IKDEZ,  663 

EQUITY.  PAGE. 

cloud  on  title  defined — ^when  cloud  on  title  exists 55 

bill  in  equity  does  not  lie  to  remove  as  a  cloud  on  title  a 
mere  verbal  or  oral  assertion  of  ownership 55 

an  injunction  will  not  be  granted  without  clear  proof  of 
injury  to  complainant  if  the  relief  is  denied 55 

to  authorize  an  injunction  the  complainant's  rights  must 
be  certain  and  such  as  can  be  clearly  measured 55 

equity  win  not  g^rant  an  injunction  merely  to  allay  un- 
founded fears  or  to  vindicate  an  abstract  principle. ...     55 

a  suit  to  enjoin  a  breach  of  contract  is  governed  by  the 
rules  applicable  to  specific  performance — ^when  breach 
of  oil  and  gas  lease  will  not  be  enjoined 284 

mere  fact  that  oil  and  gas  lease  is  valid  does  not  carry 
with  it  the  right  to  enjoin  breach  of  lease 284 

when  equity  should  not  set  aside  deed  based  on  execution 
sale  though  price  paid  was  inadequate 482 

when  court  of  equity  may  take  jurisdiction  of  proceed- 
ing against  underwriters  association  to  enforce  payment 
of  policies  though  an  action  at  law  would  lie 492 

when  compromise  of  suit  against  water  company  is  no  de- 
fense to  suit  on  fire  policies  upon  the  theory  that  such 
compromise  prevented  subrogation 493 

when  bill  to  set  aside  deed  based  on  execution  sale  may 
be  dismissed  without  requiring  re-payment  to  the  com- 
plainant of  amount  spent  in  redeeming  and  for  taxes. .  506 

when  deed  from  parent  to  child  will  be  set  aside — effect 
where  a  fiduciary  relation  is  shown  to  exist 620 

when  failure  of  grantor  to  offer  re-imbursement  by  her  bill 
to  set  aside  deed  does  not  preclude  relief 621 

when  grantor  is  not  liable  for  grantee's  loss 621 

assignee  of  certificate  of  purchase  should  be  re-imbursed 
before  setting  it  aside — ^when  imyment  to  assignor  not 
a  payment  to  assignee 637 

ESTOPPEL. 

an  estoppel  cannot  be  based  upon  mere  silence,  where 
the  party  was  ignorant  of  his  rights 15 

EVIDENCE. 

conveyance  from  parent  to  child  is  not  presumed  to  be 

the  product  of  fraud  or  undue  influence 9 

heirs  who  file  a  bill  to  set  aside  a  deed  from  ancestor  to 

another  heir  may  testify  in  their  own  behalf 9 

when  counsel,  in  cross-examining  witness,  is  entitled  to 

memoranda  which  witness  used  in  testifying  in  chief. .     36 
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when  extrinsic  evidence  admissible  to  show  whether  testa- 
tor's description  of  land  refers  to  new  or  old  plat — ^what 
may  be  considered  in  determining  such  question. ..  .64,    65 

competency  of  the  testator's  declarations  as  aiding  con- 
struction      65 

jurors,  in  condenmation,  should  take  into  consideration 
the  conclusions  they  have  drawn  from  viewing  premises.   75 

in  a  condemnation  proceeding  the  assessor's  books  show- 
ing the  assessed  value  of  the  property  are  not  admis- 
sible in  evidence  upon  the  question  of  compensation.. .     75 

when  evidence  cannot  be  excluded  because  of  variance. . .     82 

when  question  of  proximate  cause  is  for  the  jury 82 

proof  of  loss  of  goods  by  guest  raises  a  presumption  of 
negligence  by  inn-keeper  and  casts  upon  him  the  bur- 
den of  exonerating  himself 98 

when  proof  of  compliance  with  provisions  of  Inn-keeper's 
act  establishes  no  defense  to  action  against  inn-keeper 
for  loss  of  goods  by  guest 98 

what  is  reasonable  amount  of  money  and  valuables  which 
guest  may  keep  in  his  room  under  the  Inn-keepers's  act 
is  a  question  of  fact 99 

person  crossing  railroad  track  in  public  street  may  pre- 
sume that  trains  will  not  be  run  at  prohibited  speed. . .  104 

in  action  for  wrongful  death  the  law  presumes  substan- 
tial damages  to  lineal  next  of  kin 104 

one  objecting  to  collection  of  tax  has  the  burden  of  over- 
coming the  collector's  prima  facie  case  by  proving  the 
invalidity  of  the  tax 122 

the  presumption  is  that  the  taxing  or  assessing  officers 
have  done  their  duty  and  that  the  tax  is  valid 262,  122 

what  testimony  by  pl:^ician  is  not  admissible — ^what  not 
a  proper  subject  for  expert  testimony  in  personal  injury 
case 140 

when  inquiry  is  sufficiently  specific  as  to  time  and  place 
to  authorize  denial  of  witness'  statement  by  rebuttal. . .  140 

when  it  is  not  error,  on  application  for  jud^ent  of  sale, 
to  admit  in  evidence  the  order  of  drainage  commission- 
ers confirming  the  classification 165 

a  witness  who  has  knowingly  testified  falsely  to  a  mate- 
rial fact  must  be  held  to  have  done  so  willfully 204 

proof  of  what  the  petitioner  in  condemnation  has  paid  for 
other  property  for  the  same  enterprise  is  not  admissible, 
either  directly  or  indirectly 211 

when  possibility  of  obtaining  switch-track  facilities  should 
be  considered  by  the  jury  in  a  condemnation  case 211 
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proof  of  acceptance  of  proposed  dedication  must  be  clear, 
whether  the  acceptance  relied  upon  is  express  or  implied.  237 

what  evidence  is  not  admissible  in  street  obstruction  case.  237 

when  admission  of  opinion  evidence  that  method  of  doing 
work  was  dangerous  will  not  reverse. 255 

it  is  not  error,  in  prosecution  for  keeping  young  girl  in  a 
house  of  ill-fame,  to  admit  in  evidence  the  book  show- 
ing accoimts  between  keeper  and  inmates 272 

rule  where  evidence  is  competent  against  one  defendant 
but  incompetent  as  to  the  other 272 

when  sustaining  objection  to  question  asked  of  witness  on 
cross-examination  is  not  error 278 

books  of  partnership,  as  between  the  parties,  are  presumed 
to  be  correct  until  the  contrary  is  shown,  and  to  form  a 
proper  basis  for  an  accounting 318 

when  loose  sheets  are  not  admissible  in  a  partnership  ac- 
counting under  rule  relating  to  partnership  books 318 

partnership  books  shown  to  be  full  of  errors  do  not  form 
a  proper  basis  for  accounting 318 

what  conversation  with  defendant  is  admissible  in  prose- 
cution for  receiving  stolen  property 348 

the  evidence  of  a  confessed  accomplice  may  be  sufficient  to 
convict 348 

when  letters  from  employee  to  employer  are  admissible  in 
suit  for  salary  to  show  notice  to  employer  that  employee 
did  not  understand  he  was  discharged 374 

what  evidence  does  not  overcome  presumption  that  a  gift 
cattsa  mortis  from  parishioner  to  priest  is  the  product  of 
undue  influence  by  the  latter 402 

when  proof  that  sale  of  cocaine  was  made  by  defendant's 
clerk  is  proper — ^when  proof  of  other  sales  is  competent.  434 

burden  of  proving  breach  of  warranty  in  contract  of  sale 
is  on  the  defendant — ^when  warranty  is  complied  with.  473 

courts  take  judicial  notice  that  the  United  States  origi- 
nally owned  lands  gn>^anted  to  the  State — official  certifi- 
cate of  register  of  land  office  is  competent  evidence. . . .  500 

exemplification  of  records  by  the  recorder  of  land  office  is 
comx)etent  evidence  of  the  truth  of  its  recitals 600 

what  proof  shows  that  school  lands  were  lands  selected  by 
the  Secretary  of  the  Treasury 500 

in  ejectment  the  plaintiff  may  introduce  a  plat  to  identify 
the  property 501 

the  credit  to  be  given  to  witnesses  in  a  criminal  case  is 
primarily  a  question  for  the  jury — ^when  jury  may  find 
that  accused  was  sufficiently  identified 541 
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EVIDENCE.— Con^tnwed.  page. 

when  admitting  proof  that  accused  had  a  foreign  coin  in 
his  possession  after  the  rohbery  is  not  error 641 

proof  that  revolver  was  loaded  is  not  necessary,  though 
verdict  finds  accused  was  armed  with  a  "deadly"  weapon 
and  indictment  charges  it  was  a  "dangerous"  weapon. .  641 

when  expert  testimony  upon  subject  of  proper  method  of 
blasting  rock  with  dynamite  is  proi)erly  admitted 549 

what  evidence  is  incompetent  in  a  prosecution  for  confi- 
dence game 675 

People  are  not  required  to  prove  the  guilt  of  the  defend- 
ant beyond  a  possibility  of  doubt 675 

what  evidence  is  admissible  upon  subject  of  the  extent  of 
a  public  square  indicated  upon  the  plat  by  a  blank, 
unmarked  space 684 

what  does  not,  of  itself,  establish  that  libelous  words  were 
spoken  of  and  concerning  the  plaintiff 593 

when  subsequent  publications  admissible  in  action  for  libel.  593 

existence  of  a  fiduciary  relation  between  parent  as  grantor 
and  child  as  grantee  raises  a  presumption  of  influence — 
when  deed  will  be  set  aside 620 

what  does  not  show  that  child  acted  in  good  faith 620 

what  fact  has  no  tendency  to  qualify  the  fiduciary  rela- 
tion shown  to  exist  between  parent  and  child 621 

a  witness  may  state  that  he  was  not  under  influence  of 
liquor,  and  it  is  not  necessary  to  confine  his  testimony 
to  the  quantity  of  liquor  consumed 633 

EXECUTIONS. 

plaintiff  in  execution  is  not  boimd  to  give  sheriff  direc- 
tions about  executing  it — ^failure  of  judgment  creditor 
to  give  directions  does  not  render  execution  dormant. .  606 

EXEMPTION  FROM  TAXES.— See  TAXES. 

EXPERT  TESTIMONY.— See  EVIDENCE. 

EXPLOSIVES. 

fact  that  dynamite  is  highly  dangerous  should  be  consid- 
ered in  determining  question  of  due  care  in  its  use 649 

when  expert  testimony  upon  subject  of  proper  method  of 
blasting  rock  with  dynamite  is  properly  admitted 649 

EXPRESS  COMPANIES.— See  CARRIERS. 
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FIDUCIAKY  RELATIONS.  page. 

conveyance  from  parent  to  child  is  not  presumed  to  be  the 
product  of  fraud  or  undue  influence 9 

relation  of  priest  and  parishioner  is  a  fiduciary  one,  which 
renders  a  gift  caiLsa  mortis  from  the  latter  to  the  former 
prima  facie  void 402 

what  evidence  does  not  overcome  presumption  that  a  gift 
catisa  mortis  from  parishioner  to  priest  was  the  product 
of  undue  influence  by  the  latter 402 

existence  of  fiduciary  relation  casts  burden  upon  benefi- 
ciary to  disprove  imdue  influence 402 

existence  of  fiduciary  relation  between  parent  as  grantor 
and  child  as  grantee  raises  a  presumption  of  influence — 
when  deed  will  be  set  aside 620 

what  does*  not  show  that  child  acted  in  good  faith 620 

what  fact  has  no  tendency  to  qualify  the  fiduciary  rela- 
tion shown  to  exist  between  parent  and  child 621 

FINDINGS  OF  FACT.— See  APPEALS  AND  ERRORS. 

FISH  AND  GAMK 

provision  of  constitution  prohibiting  passage  of  local  laws 
for  protection  of  fish  or  game  construed  as  requiring 
such  laws  to  operate  throughout  the  State 421 

section  21  of  act  of  1907,  for  protection  of  fish,  is  uncon- 
stitutional, in  requiring  license  for  nets  and  seines  in 
all  waters  of  State  but  those  of  Lake  Michigan 421 

FORCIBLE  DETAINER 

title  cannot  be  inquired  into  for  any  purpose  in  forcible 
detainer 167 

in  forcible  detainer  by  heirs  of  deceased  lessor  the  lessee 
cannot  litigate  validity  of  lessor's  will  under  which  a 
third  person  claims  the  property  as  against  plaintiffs. .  167 

freehold  is  not  involved  in  forcible  detainer  proceeding. .  167 

FORMER  CASES. 

City  of  East  St.  Louis  v.  St.John,  47  Dl.  463,  distin-     * 
guished,  as  to  power  of  county  to  condemn  land  for  site 
for  county  jail 74 

Wilkinson  v.  Deming,  80  DL  342,  adhered  to,  as  to  right 
of  wife,  divorced  for  husband's  fault,  to  dispose  of  cus- 
tody of  child  by  will 169 

City  of  Carthage  v.  Duvalh  202  DL  234,  followed,  as  to 
when  sale  is  made  where  liquor  is  delivered  to  carrier. .  197 
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rOKMER  CASES.— Continued.  page. 

American  Car  and  Foundry  Co.  v.  HUl,  226  HI.  227,  fol- 
lowed, as  to  when  servant  does  not  assume  the  risk  of 
changing  conditions  of  building  being  repaired 255 

Yarher  v.  Chicago  and  Alton  Railway  Co.  235  HI.  689, 
distinguished,  as  to  when  admission  of  opinion  evidence 
as  to  method  of  doing  work  will  not  reverse 255 

Watford  Oil  and  Oas  Co.  v.  Skipman,  232  HL  9,  followed, 
as  to  when  breach  of  oil  lease  will  not  be  enjoined 284 

Poe  V.  Ulrey,  233  IlL  56,  distinguished,  as  to  when  fact 
that  oil  lease  is  valid  does  not  justify  enjoining  breach.  285 

People  V.  Belleville  and  Eldorado  Railroad  Co.  232  HL  454 
distinguished,  as  to  when  town  clerk's  certificate  of  levy 
may  be  amended  upon  application  for  judgment  of  sale.  362 

Warfield'Pratt-Howell  Co.  v.  WUliameon,  238  111.  487, 
followed,  as  to  when  equity  may  enforce  payment  of 
insurance  policies  though  action  at  law  woidd  lie 492 

Collins  V.  Cohe,  202  ID.  469,  distinguished,  as  to  what  is 
necessary  to  sustain  loan  by  loan  association  at  a  fixed 
rate  of  premium  and  interest 5G8 

FRATERNAL  INSURANCE.— See  BENEFIT  SOCIETIES. 

FRAUD.— See  FIDUCIARY  RELATIONS. 

bidder  at  an  execution  sale  has  a  right  to  bid  on  the  lots 
singly  or  en  masse,  as  he  sees  fit,  and  his  act  in  waiting 
until  the  lots  are  offered  en  m^asse  is  not  a  fraud 482 

when  insurance  policies  are  not  void  for  fraud. 492 

FREEHOLD.— See  APPEALS  AND  ERRORS. 

GAMBLING. 

Lottery  Policy  act  of  1905  construed — ^when  it  is  not  nec- 
essary to  allege  or  prove  the  numbers  were  sold — ^what 
objections  go  merely  to  form  of  information 357 

GAME.— See  FISH  AND  GAME. 

GIFTS. 

gifts  causa  mortis  are  not  favored  in  the  law 402 

relation  of  priest  and  parishioner  is  a  fiduciary  one,  which 
renders  a  gift  causa  mortis  from  latter  to  former  prima 

facie  void 402 

what  evidence  does  not  overcome  presumption  that  a  gift 
cau^sa  mortis  from  parishioner  to  priest  is  the  product 
of  undue  influence  by  the  latter 402 
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QIFTS.— Continued.  page. 

existence  of  a  fiduciary  relation  casts  burden  upon  benefi- 
ciary to  disprove  undue  influence 402 

when  gift  of  certificate  of  deposit  from  a  parishioner  to  a 
priest  may  be  sustained  as  a  gift  to  charity 402 

GKAND  JUEY.— See  CKIMINAL  LAW. 

GUAKANTY. 

when  finding  by  Appellate  Court  is  conclusive  that  what 
was  done  by  parties  when  the  note  was  renewed  did  not 
amount  to  a  payment 119 

when  question  whether  guarantor  of  note  was  released  is 
not  presented  on  the  record  on  appeal 119 

GUAKDIAN  AND  WARD. 

when  mother  may  appoint  guardian  for  child  by  will. .. .  169 
amendment  of  1901  to  Guardian  and  Ward  act  does  not 
affect  right  of  disposition  of  custody  of  child  by  will. .  169 

HABEAS  OOfePUS. 

when  provisions  of  divorce  decree  concerning  custody  of 
child  cannot  be  modified  in  habeas  corpus  proceeding..  169 

HIGHWAYS. 

an  annual  levy  and  certificate  for  each  year  of  the  period 

for  which  hard-road  tax  is  voted  is  unnecessary 154 

offer  to  dedicate  land  for  street  is  withdrawn  by  death  of 

proposed  donor  before  offer  is  accepted 237 

proof  of  acceptance  of  proposed  dedication  must  be  clear, 

whether  the  acceptance  relied  upon  is  express  or  implied.  237 
what  evidence  is  not  admissible  in  street  obstruction  case.  237 
when  commissioners  of  highways  must  be  regarded  as 

"owners  of  land ,*'  within  meaning  of  section  76  of  Farm 

Drainage  act,  relating  to  districts  by  user 340 

when  certificate  for  additional  road  and  bridge  tax  does 

not  show  that  a  contingency  existed 362 

when  appeal  to  Appellate  Court  waives  question  whether 

highway  was  legally  laid  out 396 

HOTELS.— See  INN-KEEPERS. 

HOUSES  OF  ILL-FAMK— See  CRIMINAL  LAW. 
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HUSBAND  AND  WIFE.  page. 

when  divorce  decree  confers  entire  control  of  child  upon 

mother,  who  may  dispose  of  its  custody  by  will 169 

when  agreement  for  alimony  cannot  be  regarded  as  con- 
sideration for  a  release  signed  by  the  wife 452 

HOUSES  OF  ILL-FAME.— See  CKIMINAL  LAW. 

INJUNCTION. 

an  injunction  will  not  be  granted  without  clear  proof  of 
injury  to  the  complainant  if  the  relief  is  denied 55 

to  authorize  an  injunction  the  complainant's  right  must 
be  certain  and  such  as  can  be  clearly  measured 55 

equity  will  not  grant  an  injunction  merely  to  allay  un- 
founded fears  or  to  vindicate  some  abstract  principle. .     55 

a  suit  to  enjoin  a  breach  of  contract  is  governed  by  rules 
applicable  to  specific  performance — ^when  breach  of  oil 
and  gas  lease  will  not  be  enjoined 284 

mere  fact  that  oil  and  gas  lease  is  valid  does  not  carry 
with  it  the  right  to  enjoin  breach  of  lease. .  < 284 

right  of  action  on  injunction  bond  accrues  when  injunc- 
tion is  dissolved — ^what  is  no  defense  to  such  action. ..  523 

INJURIES.— See  NEQIIQENOE. 

INN-KEEPERS. 

loss  of  goods  by  guest  raises  a  presumption  of  negligence 
by  inn-keeper  and  throws  upon  him  the  burden  of  ex- 
onerating himself 98 

when  compliance  with  provisions  of  Inn-keeper's  act  af- 
fords no  protection  to  the  inn-keeper  against  action  for 
damages  for  loss  of  goods  by  guest 98 

what  is  a  reasonable  amount  of  money  and  valuables  a 
guest  may  keep  in  his  room  under  the  Inn-keeper's  act 
is  a  question  of  fact 99 

INSTRUCTIONS. 

when  instruction  in  personal  injury  case  by  servant  of  one 
sub-contractor  against  another  sub-contractor  is  prop- 
erly refused 83 

when  instruction  in  action  for  negligence  is  not  mislead- 
ing in  omitting  the  element  of  proximate  cause 104 

when  refusal  to  instruct  jury  that  there  is  no  evidence  on 
a  certain  point  is  proi)er — when  giving  instruction  re- 
ferring to  "material"  allegations  will  not  reverse 140 
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INSTRUCTIONS.—Confinwei.  page. 

when  omission  of  word  "willfully"  from  impeaching  in- 
struction is  not  error 204 

instructions  are  to  he  considered  as  a  series 205 

instruction  in  condemnation  case  should  not  intimate  that 
jury  may  fix  value  upon  their  own  view  of  premises, 
regardless  of  the  testimony  of  witnesses 211 

instructions  tending  to  encourage  disagreement  of  jury  in 
criminal  case  should  not  he  given 273 

instructions  must  he  accurate  where  evidence  is  close 348 

when  giving  an  instruction,  in  prosecution  for  receiving 
stolen  property,  assimiing  the  fact  that  the  defendant 
accepted  the  property,  is  reversible  error 348 

when  instructions  in  personal  injury  case  are  not  errone- 
ous in  ignoring  doctrine  of  assumed  risk 384 

instruction  stating  that  evidence  of  alihi  must  cover  en- 
tire time  of  transaction,  so  that  it  would  have  been  im- 
possible for  accused  to  commit  the  offense,  is  proper. . .  390 

it  is  not  error  to  refuse  substantial  repetitions  of  instruc- 
tions which  have  been  given 419 

objections  to  instructions  not  presented  to  the  Appellate 
Court  are  waived 431 

a  defendant  cannot  avail  himself,  on  appeal,  of  an  error 
in  the  plaintiff's  instruction  requiring  the  plaintiff  to 
iJrove  more  than  the  law  requires  to  make  out  his  case.  463 

it  is  not  error  for  an  instruction  to  assume  an  admitted 
fact  or  one  established  by  undisputed  evidence 576 

People  are  not  required  to  prove  the  guilt  of  the  defend- 
ant beyond  the  possibility  of  a  doubt 575 

repetitions  of  instructions  need  not  be  given 633 

INSURANCE. 

benefit  certificate  is  not  avoided  by  agent's  insertion,  in 
application,  of  answers  known  by  him  to  be  false 94 

under  act  of  1905  an  affianced  wife  may  be  made  a  benefi- 
ciary without  being  classed  as  a  dependent 94 

when  court  of  equity  may  enforce  payment  of  insurance 
policies  though  an  action  at  law  would  lie 492 

when  policies  are  not  void  for  fraud  by  insured  in  not  giv- 
ing information  as  to  prevailing  insurance  rates 492 

policy  construed  as  to  meaning  of  term  "concurrent  in- 
surance"  493 

when  compromise  of  suit  against  a  water  company  is  no 
defense  to  action  on  policies  upon  the  theory  that  such 
compromise  prevented  subrogation 493 
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INTEREST.  PAOT. 

when  public  contractor  is  entitled  to  recover  legal  interest 

only,  and  not  at  the  rate  specified  in  his  bonds 129 

time  from  which  interest  is  recoverable  by  public  contract 

in  action  against  city 1^ 

when  interest  payments  to  loan  association  will  be  reduced 

pro  rata  though  not  expressly  stated — ^what  not  usury.  517 
extent  of  loan  association's  exemption  from  Interest  law — 

when  transaction  must  be  held  to  be  usurious 668 

INTOXICATING  IIQUOKS.— See  LOCAL  OPTION. 

JUDGMENTS  AND  DECREES. 

decree  by  agreement  can  be  set  aside  only  by  original  bill 
in  the  nature  of  a  bill  of  review 229 

decree  respecting  custody  of  child  is  always  temporary,  so 
far  as  modification  in  interest  of  child  is  concerned. ..  229 

extent  to  which  filing  appeal  bond  operates  as  supenedeas,  229 

in  constructive  contempt  the  party  charged  must  be  al- 
lowed to  answer,  and  if  he  is  adjudged  guilty  without 
a  hearing  the  order  of  commitment  is  void 229 

when  judgment  may  be  rendered  against  a  non-resident  de- 
fendant sued  in  county  where  other  defendants  reside 
against  whom  judgment  is  not  recovered 254 

when  judgment  at  law  is  not  vacated  by  appeal I . .  265 

judgment  in  action  of  debt  for  penalty  for  violating  penal 
statute  may  order  defendant  committed  to  jail  until  the 
penalty  is  paid 435 

JUDICIAL  NOTICE.— See  EVIDENCE. 

JUDICIAL  SALES. 

public  policy  requires  stability  be  given  to  judicial  sales — 
mere  inadequacy  of  price  does  not  justify  setting  aside 
sale  if  there  is  a  right  of  redemption 482 

party  may  bid  on  lots  singly  or  en  masse,  as  he  sees  fit. . .  482 

when  omission  of  word  "property*'  after  "jwrsonal,"  in  a 
copy  of  return  of  execution,  is  not  material 482 

when  equity  should  not  set  aside  deed  based  on  execution 
sale  though  price  paid  was  inadequate 482 

when  judgment  creditor  is  not  required  to  refund  redemp- 
tion money  paid  by  grantee  of  judgment  debtor 506 

a  judgment  creditor  is  not  required  to  refund  money  paid 
for  taxes  after  the  judgment  became  a  lien  and  before 
the  execution  was  levied 506 
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JUDICIAL  SALES.— Continued.  page. 

plaintiff  in  execution  is  not  bound  to  give  sherifF  direc- 
tions about  executing  it — ^failure  of  judgment  creditor 
to  give  directions  does  not  render  execution  dormant. .  606 

JURISDICTION.— See  APPEALS  AND  ERRORS. 

when  Supreme  Court  has  no  jurisdiction  of  direct  appeal 

in  a  proceeding  originally  begun  for  partition 222 

when  court  of  equity  may  enforce  payment  of  insurance 

policies  though  an  action  at  law  would  lie 492 

the  circuit  and  superior  courts  of  Cook  county  have  the 

same  jurisdiction — sui)erior  court  may  appoint  receiver 

under  section  25  of  Homestead  and  Loan  Association  act.  516 
when  presumptions  as  to  jurisdiction  obtain  though  court 

exercises  special  statutory  x>ower 516 

what  need  not  appear  of  record  to  show  jurisdiction  of 

court  to  appoint  receiver  for  loan  association 517 

jurisdiction  of  subject  matter  cannot  be  waived 559 

the  municipal  court  of  Chicago  has  jurisdiction  of  suit  at 

law  by  sub-contractor  against  owner  and  contractor. . .  559 

LANDLORD  AND  TENANT.— See  LEASES. 
LAW  AND  FACT.— See  TRIAL. 

LEASES. 

an  estoppel  cannot  be  based  upon  mere  silence,  where  the 
party  was  ignorant  of  his  rights 15 

lease  by  one  co-te^ant  is  valid  as  against  him  though  in- 
valid as  to  other  co-tenants — effect  where  co-tenants 
make  different  oil  and  gas  leases 15 

in  forcible  detainer  by  heirs  of  deceased  lessor  the  lessee 
cannot  litigate  validity  of  lessor's  will  under  which  a 
third  person  claims  the  property  as  against  plaintiffs. .  167 

a  suit  to  enjoin  a  breach  of  contract  is  governed  by  the 
rules  applicable  to  specific  performance — ^when  breach 
of  oil  and  gas  lease  will  not  be  enjoined 284 

mere  fact  that  oil  and  gas  lease  is  vab'd  does  not  carry 
with  it  the  right  to  enjoin  breach  of  lease 284 

oil  lease  of  unlimited  duration  is  a  "mining  right,"  and 
should  be  assessed  as  real  property,  separate  from  fee..  332 

IIBEL 

correct  practice  where  article  does  not  refer  to  plaintiff  by 

name — effect  of  plea  of  general  issue 592 

alleged  libelous  publication  must  be  interpreted  in  sense 

which  readers  would  understand  it 592 

t87-4  8 
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LIBEL. — Continued.  paob. 

in  determining  the  meaning  of  publication  the  jury  may 
consider  the  surrounding  circumstances 592 

when  motion  to  direct  a  verdict  upon  the  ground  of  vari- 
ance is  properly  refused 592 

when  giving  of  instruction  authorizing  a  verdict  for  the 
plaintiff  in  a  libel  case  is  reversible  error 592 

what  fact  does  not,  of  itself,  establish  that  words  were 
published  of  and  concerning  the  plaintiff 592 

when  subsequent  publications  are  admissible 593 

LIENS.— See  MECHANICS'  MENS. 

LIMITATIONS. 

when  original  count  is  superseded  and  is  no  longer  a  part 
of  the  plaintiff's  averments  against  the  defendant 159 

when  a  plea  of  the  Statute  of  Limitations  should  not  be 
treated  as  having  been  filed  without  leave 159 

court  may  grant  leave  to  file  plea  of  Statute  of  Limita- 
tions though  the  general  issue  has  been  filed 159 

what  averments  in  original  declaration  sufficiently  show 
that  deceased  left  next  of  kin — ^when  additional  count 
is  not  open  to  plea  of  Statute  of  Limitations 384 

title  to  school  lands  in  fractional  townships  remains  in  the 
State  imtil  it  is  granted  by  the  State 601 

the  Statute  of  Limitations  does  not  run  against  the  State.  501 

LOAN  ASSOCIATIONS. 

superior  court  of  Cook  county  may  appoint  receiver  un- 
der section  25  of  Homestead  and  Loan  Association  act  516 

what  need  not  appear  of  record  to  show  jurisdiction  of 
court  to  appoint  receiver  for  loan  association 517 

borrower  must  establish  his  defense  of  usury  with  reason- 
able clearness — ^what  is  not  usury 517 

when  interest  payments  will  be  reduced  pro  rata  although 
it  is  not  expressly  so  stated 517 

extent  of  exemption  from  Interest  law — ^when  transaction 
must  be  held  to  be  usurious — ^what  necessary  to  sustain 
loan  at  a  fixed  rate  of  interest  and  premium 568 

what  does  not  show  that  association  had  adopted  a  by-law 
dispensing  with  bids  for  loans — when  giving  new  notes 
does  not  purge  transaction  of  usury 568 

mere  substitution  of  securities  where  loan  is  tainted  with 
usury  does  not  cut  off  defense  of  usury 568 

what  docs  not  preclude  defense  of  usury 569 
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LOCAL  OPTION.  page. 

the  Local  Option  act  is  penal  and  must  receive  strict  con- 
struction  190 

section  13  of  Local  Option  act  does  not  create  or  define 
any  independent  offense,  and  its  meaning  can  be  ascer- 
tained only  by  examining  other  provisions  of  the  act. .  196 

Local  Option  act  does  not  purport  to  change  legal  mean- 
ing of  word  "delivery*'  or  to  change  the  law  relating  to 
common  carriers 196 

purpose  of  Local  Option  act  is  to  prevent  sales  in  dry  ter- 
ritory and  not  to  prevent  liquor  bought  in  wet  territory 
from  being  taken  into  dry  territory 196 

when  delivery  of  liquor  by  express  company  in  dry  terri- 
tory is  not  a  violation  of  Local  Option  act.\ 196 

LODGES.— See  BENEFIT  SOCIETIES. 

LOTTERIES.— See  POLICY  GAMK 

MANDAMUS. 

objection  that  highway  commissioners  cannot  sue  in  name 

of  town  should  be  raised  before  answer 394 

when  demurrer  cannot  be  carried  back  to  i)etition — court 

need  not  carry  back  demurrer  if  not  requested  to 394 

when  plea  that  term  of  office  of  one  defendant  has  expired 

presents  no  defense  to  mandamus 394 

MASTER  AND  SERVANT. 

when  servant  does  not  assume  risk  of  changing  conditions 
of  a  building  being  repaired  while  the  servant  is  per- 
forming his  duties 254 

when  admission  of  opinion  evidence  that  method  of  doing 
work  was  dangerous  will  not  reverse 265 

when  question  whether  plaintiff  in  suit  for  salary  was  dis- 
charged by  defendant  is  one  of  fact  for  jury 374 

when  salary  recoverable  though  no  services  were  performed.  374 

when  letters  from  employee  to  employer  are  admissible  in 
suit  for  salary  to  show  notice  to  employer  that  employee 
did  not  understand  he  was  discharged 374 

when  servant  does  not  assume  risk  because  he  has  notice 
of  a  defect  in  machinery 384 

when  instructions  in  personal  injury  case  are  not  errone- 
ous in  ignoring  doctrine  of  assumed  risk 384 

when  question  of  master's  negligence  in  use  of  dynamite 
in  rock  excavation  work  is  one  of  fact  for  the  jury. . . .  549 
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MASTER  AND  SEB.Y ANT. —Continued.  page. 

fact  that  dynamite  is  highly  dangeroiis  should  he  consid- 
ered in  determining  wheliier  master  used  due  care. . . .  549 

what  is  not  an  ordinary  risk  incident  to  employment  as 
cranesman  on  a  steam  shovel 549 

when  t&xpert  testimony  upon  suhject  of  proper  method  of 
hlasting  rock  with  dynamite  is  properly  admitted 549 

MECHANICS'  LIENS. 

what  is  not  a  variance  between  allegations  and  proof  as  to 
the  contract — ^when  all  material  furnished  must  be  re- 
garded as  being  sold  under  one  contract 250 

sub-contractor's  notice,  to  owner,  of  claim  for  lien  need 
not  state  when  the  payments  are  due 250 

when  contractor  is  not  responsible  for  quality  of  brick  used.  250 

when  claim  for  tanks  and  cisterns  is  lienable — ^when  claim 
for  lumber  is  non-lienable 250 

allowance  of  solicitors'  fees  in  mechanic's  lien  case  cannot 
be  questioned  in  Supreme  Court  where  such  question 
was  not  presented  in  the  Appellate  Court 251 

section  28  of  Mechanic's  Lien  act»  relating  to  a  suit  by  a 
sub-contractor  against  the  owner  and  the  contractor, 
contemplates  an  action  of  assumpsit 559 

municipal  court  of  Chicago  has  jurisdiction  of  a  suit  at 
law  by  sub-contractor  against  owner  and  contractor. . .  559 

MINES. 

an  oil  and  gas  lease  is  a  '^mining  right" 332 


MINOKS.—See  PARENT  AND  CHILD. 

MOBS  AND  RIOTS. 

Mobs  and  Riots  act  of  1887  does  not  impose  liability  on 
city  or  county  regardless  of  where  the  mob  assembled  or 
the  riot  occurred 46 

Mobs  and  Riots  act  is  not  invalid  because  it  imposes  a  lia- 
bility on  city  or  county  regardless  of  question  of  neg- 
ligence of  officers  of  city  or  county 46 

liability  created  by  Mobs  and  Riots  act  is  imposed  imder 
police  power  of  State,  as  a  matter  of  public  policy. ...    46 

MORTGAGES. 

borrower  from  loan  association  must  establish  his  defense 
of  usury  with  reasonable  clearness 617 

when  interest  payments  will  be  reduced  pro  rata  though 
it  is  not  expressly  so  stated — ^what  is  not  usury 517 
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MORTGAGES.— Con«nu«(i.                                                      page. 
when  giving  new  notes  does  not  purge  transaction  of  usury.  568 
mere  substitution  of  securities  for  usurious  loan  does  not 
cut  off  defense  of  usury 568 

MOTIONS.— See  PRAOTIOE. 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

Mobs  and  Riots  act  does  not  impose  liability  regardless 
of  where  mob  assembled  or  riot  occurred 46 

Mobs  and  Riots  act  is  not  invalid  because  it  imposes  lia- 
bility regardless  of  the  question  of  negligence 46 

liability  created  by  Mobs  and  Riots  act  is  imposed  under 
police  power  of  the  State,  as  a  matter  of  public  i>olicy.     46 

occupation  of  collecting  and  selling  manure  is  a  legiti- 
mate business,  but  is  subject  to  proper  police  regulation.  112 

city  is  without  power  to  grant  exclusive  privilege  of  col- 
lecting manure  to  the  highest  bidder 112 

if  an  ordinance  is  passed  under  a  power  to  i>ass  the  partic- 
ular ordinance  the  courts  cannot  hold  it  void  for  \m- 
reasonableness 112 

an  ordinance  passed  under  a  general  power  must  be  rea- 
sonable and  not  arbitrary  or  oppressive 112 

when  grant  of  monopoly  by  city  cannot  be  sustained. ...  113 

liability  of  city  for  money  due  contractor  for  local  im- 
provement to  be  paid  for  by  special  assessment 128 

city  has  no  right  to  arbitrarily  transfer  special  assessment 
money  to  a  fund  for  paying  expenses  of  assessment  de- 
partment, regardless  of  particular  assessment 128 

city  is  liable  to  contractor  if  it  collects  special  assessment 
and  diverts  the  money  to  other  purposes 128 

city  is  not  liable  to  contractor  for  improvement  for  money 
which  it  has  not  collected — ^when  contractor's  remedy  is 
mandamus  and  not  assumpsit 129 

when  contractor  is  entitled  to  recover  legal  interest  only, 
and  not  at  the  rate  specified  in  his  bonds 129 

time  from  which  interest  is  recoverable  by  local  improve- 
ment contractor  in  action  against  city 129 

city  is  not  liable  to  public  contractor  for  delinquent  spe- 
cial assessments  where  it  perfects  the  tax  titles  and  ten- 
ders the  deeds  to  the  contractor 129 

offer  to  dedicate  land  for  a  street  is  withdrawn  by  death  of 
proposed  donor  before  offer  is  accepted 237 

proof  of  acceptance  of  proposed  dedication  must  be  clear, 
whether  the  acceptance  relied  upon  is  express  or  implied.  237 
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MUNICIPAL  COKPORATIONS.— Coniwuei.  pagb. 

what  evidence  is  not  admissible  in  road  obstruction  case. .  237 

city  council  cannot  impose  penalty  on  aldermen  for  mere 
failure  to  attend  meetings  of  council 242 

when  ordinance  is  not  authorized  by  statute  empowering 
minority  of  aldermen  to  comi)el  attendance  of  absentees.  242 

power  of  city  to  declare  a  germ  infested  housfe  to  be  a  nui- 
sance need  not  be  exercised  by  general  ordinance 300 

city  has  power  to  declare  a  germ  infested  house  to  be  a 
nuisance  if  it  is  in  fact  so — Chouse  may  be  declared  a 
nuisance  before  a  hearing  in  court  on  question  is  had..  300 

city's  declaration  that  building  is  a  nuisance  and  must  be 
destroyed  is  not  conclusive,  and  the  matter  may  be  lit- 
igated in  action  for  damages  for  destroying  the  building.  300 

right  of  city  to  destroy  germ  infested  house .^  300 

city  cannot  escape  liability  for  destroying  house  declared 
to  be  a  nuisance  by  claiming  the  act  was  ultra  vires. . .  300 

section  121  of  Eevenue  act  does  not  apply  to  town  taxes, 
and  an  item  of  town  tax  for  ''incidentals"  is  not  illegal.  312 

item  for  ''miscellaneous  purposes"  is  not  a  "statement,  in 
detail,"  of  the  purpose  of  a  city  tax 312 

city  is  liable  for  negligence  of  bridge-tender  where  bridge 
is  a  part  of  a  street 581 

NEGLIGENCE. 

sub-contractors  working  on  same  building  owe  duty  to  each 
other's  employees — duty  of  masonry  contractor  in  erect- 
ing and  removing  platforms 82 

when  question  of  proximate  cause  is  for  the  jury 82 

when  declaration  in  action  by  servant  of  one  sub-contractor 
against  another  sub-contractor  shows  a  du^  owing  from 
defendant  to  plaintiff 82 

person  guilty  of  negligence  without  which  injury  would 
not  have  occurred  is  liable  though  negligence  of  another 
person  contributed  to  the  injury 82 

what  questions  are  for  the  jury  in  action  for  injuries  to  a 
passenger  in  automobile  hired  from  the  defendant,  who 
furnished  the  driver 88 

driver  of  automobile  for  hire  should  use  care  to  have  it 
under  such  control  as  to  avoid  collisions 88 

when  latent  defect  in  brake-rod  of  an  automobile  for  hire 
does  not  relieve  owner  from  liability  for  injury  received 
by  passenger 88 

loss  of  goods  by  guest  raises  presumption  of  negligence  by 
inn-keeper  and  throws  upon  him  the  burden  of  exoner- 
ating himself 98 
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NEGUGENOE.— Con^nued.  paqk. 

when  compliance  with  provisions  of  Inn-keeper's  act  af- 
fords no  protection  to  the  inn-keeper  against  action  for 
damages  for  loss  of  goods  by  guest 08 

Supreme  Court  cannot  weigh  the  evidence  and  determine 
question  of  contributory  negligence  as  one  of  fact 104 

when  question  of  contributory  negligence  is  one  of  law. .  104 

failure  to  look  and  listen  before  crossing  railroad  track  is 
not  negligence  per  se — ^person  crossing  track  in  street 
may  presume  the  trains  will  not  run  at  prohibited  speed.  104 

in  action  for  wrongful  death  the  law  presumes  substantial 
damages  to  lineal  next  of  kin 104 

when  instruction  in  action  for  negligence  is  not  mislead- 
ing in  omitting  the  element  of  proximate  cause 104 

what  testimony  by  physician  is  not  admissible — ^what  not 
a  proper  subject  for  expert  testimony  in  personal  injury 
case 140 

when  a  judgment  may  be  rendered  against  a  non-resident 
defendant  sued  in  county  where  resident  defendants  re- 
side against  whom  judgment  was  not  recovered 254 

when  servant  does  not  assume  risk  of  fihA-nging  conditions 
of  building  which  is  being  repaired  while  the  servant  is 
performing  his  duties 254 

when  admission  of  opinion  evidence  that  method  of  doing 
work  was  dangerous  will  not  reverse 255 

what  averments  in  original  declaration  show  that  deceased 
left  next  of  kin — ^when  additional  coimt  is  not  open  to 
plea  of  Statute  of  Limitations 384 

when  servant  does  not  assume  risk  from  mere  fact  of  his 
knowledge  of  defect 884 

when  instructions  are  not  erroneous  in  ignoring  the  doc- 
trine of  assumed  risk 384 

law  does  not  require  that  a  party  shall  be  able  to  foresee 
the  particular  result  of  his  negligent  act  in  order  that 
such  act  shall  be  regarded  as  proximate  cause 463 

fact  that  third  party's  negligence  may  have  contributed  to 
the  injury  is  no  defense — when  question  of  contribu- 
tory negligence  is  one  of  fact  for  the  jury 463 

when  question  of  master's  negligence  in  use  of  dynamite 
in  rock  excavation  work  is  one  of  fact  for  the  jury. . . .  549 

fact  that  dynamite  is  highly  dangerous  should  be  consid- 
ered in  determining  whether  master  used  due  care 549 

what  is  not  an  ordinary  risk  incident  to  employment  as 
cranesman  on  a  steam  shovel 549 


Digitized  by  VjOOQ iC 


680  INDEX.  [jnilL 

KEQUGE^GE.— Continued.  paqe. 

when  expert  testimony  upon  subject  of  proi)er  method  of 

blasting  rock  with  dynamite  is  properly  admitted 649 

city  is  liable  for  negligence  of  a  bridge-tender  where  the 

bridge  is  a  part  of  a  street 681 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NEW  TRIAL. 

when  alleged  improper  conduct  of  defendant  with  juror  is 
absolved  by  the  affidavits — ^when  charge  of  treating  jury 
to  cigars  is  properly  ignored  as  ground  for  new  trial. . .  148 

NOTICE. 

notice  of  levy  of  farm  drainage  assessment  is  unnecessary, 
but  notice  of  the  classification  of  lands  is  required 122 

when  it  is  not  error  to  admit  in  evidence  order  of  drain- 
age commissioners  confirming  classification 165 

sub-contractor's  notice,  to  owner,  of  claim  for  lien  need 
not  state  when  the  payments  became  or  will  be  due. . . .  250 

NUISANCE. 

power  of  city  to  declare  a  germ  infested  house  to  be  a  nui- 
sance need  not  be  exercised  by  general  ordinance 300 

city  has  power  to  declare  a  germ  infested  house  to  be  a 
nuisance  if  it  is  in  fact  so — ^nuisance  may  be  declared 
before  a  hearing  in  court  on  the  question  is  had 300 

city's  declaration  that  building  is  a  nuisance  and  must  be 
destroyed  is  not  conclusive,  and  the  matter  may  be  liti- 
gated in  action  for  damages  for  destroying  building. ..  300 

right  of  city  to  destroy  germ  infested  house 300 

city  cannot  escape  liability  for  destroying  house  declared 
to  be  a  nuisance  by  claiming  the  act  was  ultra  vires. .  •  300 

OCCUPATIONS. 

occupation  of  collecting  and  selling  manure  is  legitimate 
one,  but  it  is  subject  to  proper  police  regulation 112 

city  has  no  power  to  grant  exclusive  privilege  of  collect- 
ing manure  to  the  highest  bidder 112 

when  grant  of  monopoly  by  city  cannot  be  sustained 113 

OFFICES. 

city  coimcil  cannot  impose  penalty  on  aldermen  for  mere 

failure  to  attend  council  meetings 242 

when  ordinance  is  not  authorized  by  statute  empowering 

minority  of  aldermen  to  compel  attendance  of  absentees.  242 
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OIL  AND  GAS.— See  LEASES. 

OPINION  EVIDENCE.— See  EVIDENOE. 

OKDINANCES.— See  MUNICIPAL  CORPORATIONS. 

PARENT  AND  CHILD.  page. 

conveyance  from  parent  to  child  is  not  presumed  to  be  the 

product  of  undue  influence  or  fraud 9 

when  children  of  grantor  have  no  right,  as  heirs,  to  have 

the  conveyance  set  aside 9 

when  mother  has  right  to  appoint  guardian  by  will 169 

amendment  of  1901  to  Quardian  and  Ward  act  does  not 

affect  right  of  disposition  of  custody  of  child  by  will. ..  169 
when  provisions  of  divorce  decree  concerning  custody  of 

child  cannot  be  modified  in  habeas  corpus  proceeding. .  169 
a  parent  has  a  right  to  the  custody  of  his  child  as  against 

the  world,  unless  such  right  has  been  forfeited  or  the 

welfare  of  the  child  demands  a  change  of  custody 229 

a  parent  cannot  absolve  himself  of  his  parental  duties  by 

agreement,  but  he  may  make  an  agreement  by  which  he 

surrenders  a  x>ortion  of  his  rights  as  a  parent 229 

decree  respecting  custody  of  child  is  always  temporary,  so 

far  as  modification  in  interest  of  child  is  concerned. . .  229 
when  deed  from  parent  to  child  will  be  set  aside — effect 

where  a  fiduciary  relation  is  shown  to  exist 620 

what  does  not  show  that  child  acted  in  good  faith'. 620 

when  failure  of  a  grantor  to  offer  re-imbursement  by  her 

bill  to  set  aside  deed  does  not  preclude  relief 621 

PARTIES. 

when  judgment  may  be  rendered  against  non-resident  de- 
fendant sued  in  county  where  other  defendants  reside 
against  whom  judgment  is  not  recovered 254 

when  an  objection  that  suit  should  have  been  brought  in 
name  of  People  is  waived 394 

objection  that  highway  commissioners  cannot  sue  in  name 
of  town  should  be  raised  before  answer 394 

PARTITION. 

effect  where  co-tenants  make  different  oil  and  gas  leases — 
lessors  may  have  partition  and  leases  will  follow  their 
rspective  interests 16 

when  Supreme  Court  has  no  jurisdiction  of  direct  appeal 
in  a  proceeding  originally  begun  for  partition 222 
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FAKriTlOIi,— Continued.                                                        page. 
when  Supreme  Court  has  no  jurisdiction  of  direct  appeal 
from  partition  decree — ^what  does  not  bring  up  question 
of  freehold  on  appeal  in  partition 416 

PARTNERSHIP. 

books  of  partnership,  as  between  the  partners,  presumed 
to  be  correct  until  the  contrary  is  shown  and  to  form  a 
proper  basis  for  an  accounting 318 

when  loose  sheets  are  not  admissible  in  partnership  ac- 
counting under  rule  relating  to  partnership  books 318 

partnership  books  shown  to  be  full  of  errors  do  not  form  a 
proi)er  basis  for  accounting — ^when  original  and  cross- 
bill in  accounting  must  be  dismissed 318 

an  agreement  to  share  profits  does  not  necessarily  create  a 
partnership  as  between  the  parties 628 

accord  and  satisfaction  cannot  be  based  ux>on  a  mis-state- 
ment of  facts  by  only  party  knowing  them 628 

PAYMENT. 

when  finding  by  Api)ellate  Court  is  conclusive  that  what 
was  done  by  the  parties  when  note  was  renewed  did  not 
amount  to  a  payment 119 

assignee  of  certificate  of  purchase  should  be  re-imbursed 
before  setting  it  aside — ^when  payment  to  assignor  is  not 
a  payment  to  assignee • 637 

PHARMACISTS.— See  COCAINE. 

PLATS. 

term  ''public  square"  has  acquired  a  legal  meaning 584 

what  evidence  is  admissible  upon  subject  of  the  extent  of 
a  public  square  indicated  ui>on  the  plat  by  a  blank  space.  584 

PLEADING. 

when  evidence  cannot  be  excluded  because  of  variance. ..     82 
when  declaration  in  action  by  servant  of  one  sub-contractor 

against  another  sub-contractor  sufficiently  shows  a  duty 

owing  from  defendant  to  plaintiff 82 

formal  defects  in  cross-petition  for  damages  in  condenma- 

tion  case  are  cured  by  the  verdict 149 

when  original  count  is  superseded  and  is  no  longer  a  part 

of  the  plaintiff's  averments  against  the  defendant 159 

when  a  plea  of  the  Statute  of  Limitations  should  not  be 

treated  as  having  been  filed  without  leave 159 
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PLEADING.— Con^nued. 

court  may  grant  leave  to  file  plea  of  the  Statute  of  ju 
tations  though  the  general  issue  has  been  filed 

when  recovery  for  amount  due  under  a  building  contract 
may  be  had  under  the  common  counts 204 

it  is  proper  for  the  court  to  permit  joinder  and  replication 
to  be  filed  at  the  trial 204 

what  is  not  a  variance  between  allegations  and  proof  as 
to  the  contract  in  a  mechanic's  lien  case 250 

what  averments  in  original  declaration  show  that  deceased 
left  next  of  kin — ^when  additional  count  is  not  open  to 
plea  of  Statute  of  Limitations 384 

when  an  objection  that  suit  should  have  been  brought  in 
name  of  People  is  waived 394 

objection  that  highway  conmiissioners  cannot  sue  in  name 
of  town  should  be  raised  before  answer 394 

when  demurrer  cannot  be  carried  back  to  petition — court 
need  not  carry  back  demurrer  unless  asked  to 394 

when  plea  that  the  term  of  office  of  one  defendant  had  ex- 
pired presents  no  defense  to  mandarmis 395 

correct  practice  where  alleged  libelous  article  does  not  re- 
fer to  plaintiff  by  name — effect  of  plea  of  general  issue.  592 

when  motion  to  direct  a  verdict  in  libel  case  upon  ground 
of  a  variance  is  properly  refused 592 

when  failure  of  grantor  to  offer  re-imbursement  by  her  bill 
to  set  aside  deed  does  not  preclude  relief 621 

POLICE  POWER— See  MUNICIPAL  COKPOKATIONS. 

POLICY  GAME. 

Lottery  Policy  act  of  1906  construed — ^when  it  need  not 
be  alleged  or  proved  that  numbers  were  "sold" — ^what 
objections  go  merely  to  form  of  information 357 

PRACTICE.— See  APPEALS  AND  ERRORS. 

under  the  constitutional  amendment  of  1904  the  legisla- 
ture had  power  to  create  a  code  of  practice  applicable 
only  to  the  municipal  court  of  Chicago 26 

section  37  of  Municipal  Court  act,  giving  judges  of  that 
court  discretion  to  charge  jury  orally  or  in  writing,  valid.   27 

after  municipal  judge  has  determined  to  charge  jury  orally 
it  is  not  error  for  him  to  refuse  written  instructions. . .     27 

when  counsel,  in  cross-examining  a  witness,  is  entitled  to 
possession  of  memoranda  which  the  witness  has  used  in 
testifying  in  chief 36 
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appeal  will  be  dismissed  if  there  is  no  assignment  of  errors    93 

when  alleged  improper  conduct  of  defendant  with  a  juror 
is  absolved  by  affidavits — ^when  charge  of  treating  jury 
to  cigars  is  properly  ignored  as  ground  for  new  trial. . .  148 

sufficiency  of  evidence  to  support  a  judgment  of  sale  for 
taxes  cannot  be  inquired  into  if  there  is  no  exception 
preserved  to  the  final  judgment  of  the  court 164 

when  rulings  on  evidence  are  open  to  review  though  no  ex- 
ception to  final  judgment  is  preserved 164 

judgment  of  Appellate  Court  settles  controverted  questions 
of  fact  in  suits  at  law,  and  if  there  are  no  errors  of  law 
the  judgment  must  be  affirmed 192 

it  is  proper  for  the  court  to  allow  joinder  and  replications 
to  be  filed  at  the  time  of  the  trial 204 

time  within  which  a  petition  to  remove  a  condemnation 
case  to  the  Federal  court  must  be  filed 211 

when  defendants  in  condemnation  are  prejudiced  by  not 
being  granted  a  separate  trial*from  the  defendants  who 
have  an  agreement  with  the  petitioner  as  to  value 211 

decree  by  agreement  can  be  set  aside  only  by  an  original 
bill  in  the  nature  of  a  bill  of  review. 229 

extent  to  which  filing  appeal  bond  operates  as  supersedeas.  229 

in  constructive  contempt  the  party  charged  must  be  al- 
lowed to  answer,  and  if  he  is  adjudged  guilty  without  a 
hearing  the  order  committing  him  for  contempt  is  void.  229 

when  judgment  may  be  rendered  against  a  non-resident 
defendant  sued  in  county  where  other  defendants  reside 
against  whom  judgment  is  not  recovered 254 

effect  where  parties  go  to  trial  without  plea  and  with  de- 
murrer to  declaration  undisposed  of 278 

objections  to  taxes  may  be  joined  and  heard  in  one  pro- 
ceeding though  several  taxes  are  involved 362 

courts  should  not  permit  a  technical  opposition  to  objec- 
tions to  taxes  nor  allow  pleading  as  at  common  law  but 
should  deal  with  objections  in  summary  manner 862 

Appellate  Court's  finding  as  to  the  ultimate  facts  in  per- 
sonal injury  case  is  conclusive 372 

Supreme  Court  will  affirm  with  damages  if  it  is  of  opin- 
ion the  appeal  was  prosecuted  merely  for  delay 419 

when  Api)ellate  Court  may  determine  proper  disposition 
of  trust  fund  though  no  cross-error  was  assigned 443 

writ  of  error  does  not  lie  to  the  Appellate  Court  if  the 
sum  in  controversy  does  not  exceed  $1000,  unless  a  cer- 
tificate of  importance  is  obtained 499 
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PRACTICE.— Continued.  page. 
plaintiff  in  execution  is  not  bound  to  give  sheriff  direc- 
tions about  executing  it — ^failure  of  judgment  creditor 
to  give  directions  does  not  render  execution  dormant. .  506 
the  municipal  court  of  Chicago  has  jurisdiction  of  a  suit  at 
law  by  a  sub-contractor  against  the  owner  and  the  con- 
tractor, jointly 569 

when  absence  of  cross-error  does  not  require  an  affirm- 
ance of  the  judgment  of  the  trial  court 569 

bill  of  particulars  can  neither  help  nor  hurt  indictment. .  574 

bill  of  particulars  need  not  set  out  the  evidence 574 

motion  in  arrest  of  judgment  does  not  raise  question  of 
the  sufficiency  of  the  bill  of  particulars 574 

PRESUMPTIONS.— See  EVIDENCE. 

PRIEST   AND   PARISHIONER— See   FIDUCIARY   RELA- 
TIONS. 

PRINCIPAL  AND  AGENT. 

an  agreement  to  share  profits  does  not  necessarily  create  a 
partnership  as  between  the  parties 628 

PROCESS.— See  EXECUTIONS. 

PROMISSORY  NOTES.— See  BILLS  AND  NOTES. 

f  ROXIMATE  CAUSE.— See  NEGLIGENCE. 

PUBLIC    CONTRACTORS.— See    MUNICIPAL    CORPORA- 
TIONS. 

PUBLIC  POLICY. 

liability  created  by  Mobs  and  Riots  act  is  imposed  under 
police  power  of  State,  as  a  matter  of  public  policy 46 

QUO  WARRANTO.    * 

when  the  commissioners  of  highways  must  be  regarded  as 
"owners  of  land,"  within  meaning  of  section  76  of  Farm 
Drainage  act,  relating  to  districts  by  user 340 

what  lands  may  be  included  in  district  by  user — ^when  the 
omission  of  certain  lands  is  not  fatal  to  organization. .  340 

RAILROADS. 

failure  to  look  and  listen  before  crossing  railroad  track  is 
not  negligence  per  se — ^person  crossing  track  in  street 
may  assume  the  trains  will  not  run  at  prohibited  si>eed.  104 
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in  action  for  wrongful  death  the  law  presumes  substantial 

damage  to  lineal  next  of  kin 104 

when  instruction  not  misleading  in  omitting  the  element 

of  proximate  cause 104 

REAL  PROPERTY.— See  WILLS;  DEEDS;  MORTGAGES. 

an  estoppel  cannot  be  based  upon  mere  silence,  where  the 
party  was  ignorant  of  his  rights 16 

lease  by  one  co-tenant  is  valid  as  against  him  though  in- 
valid as  to  the  other  co-tenants — effect  where  co-tenants 
make  different  oil  and  gas  leases 15 

public  policy  requires  that  stability  be  given  judicial  sales 
— ^mere  inadequacy  of  price  does  not  justify  setting  aside 
sale  if  there  is  a  right  of  redemption 482 

bidder  at  judicial  sale  has  a  right  to  bid  on  the  lots  singly 
or  en  masse,  as  he  sees  fit 482 

when  omission  of  word  "property*'  after  '^personal,"  in  a 
copy  of  return  of  execution,  is  not  material 483 

courts  take  judicial  notice  that  the  United  States  origi- 
nally owned  lands  gn^anted  to  the  State — official  certifi- 
cate of  register  of  land  office  is  competent  evidence. .. .  500 

exemplification  of  records  by  recorder  of  land  office  com- 
petent evidence  of  the  truth  of  its  recitals 500 

school  lands  in  fractional  townships  were  granted  to  the 
State  and  are  held  on  the  same  tenure  and  terms  as  sec- 
tion 16  in  other  townships , 5Q1 

title  of  State  to  school  lands  in  fractional  townships  is 
not  a  dry  or  passive  trust,  and  it  remains  in  the  State 
until  it  is  granted  by  the  State 501 

RECEIPTS. 

provision  of  express  company's  receipt  construed  as  an  at- 
tempt to  limit  the  carrier's  common  law  liability  in  vio- 
lation of  the  Common  Carriers  act 247 

RECEIVERS. 

the  superior  court  of  Cook  county  may  appoint  a  receiver 
under  section  25  of  Homestead  and  Loan  Association  act  516 

RECEIVING  STOLEN  PROPERTY, 

when  x>erson  may  be  convicted  of  receiving  stolen  projwrty 

though  he  was  an  accessory  before  the  fact 348 

evidence  of  self-confessed  accomplice  may  be  sufficient  to 

convict 343 
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RECEIVING  STOLEN  PROPERTY.—Oon^tnwed.  page. 

what  conyersation  with  defendant  is  admissible 348 

when  giving  instruction  assuming  that  the  defendant  ac- 
cepted the  property  is  reversible  error 348 

RELEASE. 

when  party  does  not  sign  release  under  duress 452 

a  release  of  liability  made  without  consideration  is  not 
binding — ^when  an  agreement  for  alimony  cannot  be  re- 
garded as  consideration  for  release  signed  by  wife 452 

REMEDIES.-^ee  ACTIONS  AND  DEFENSES. 

REMOVAL  OP  CAUSES. 

time  within  which  a  petition  to  remove  a  condemnation 
case  to  the  Federal  court  must  be  filed 211 

REPEAL.— See  STATUTES. 

REVENUE.— See  TAXES. 

RIOTS.— See  MOBS  AND  RIOTS. 

ROADS  AND  BRIDGES.— See  HIGHWAYS. 

an  annual  levy  and  certificate  for  each  year  of  the  period 
for  which  hard-road  tax  is  voted  is  unnecessary 154 

ROBBERY.— See  CRIMINAL  LAW. 

SALES.— See  JUDICIAL  SALES. 

Local  Option  act  does  not  purport  to  change  the  legal 
meaning  of  the  word  "delivery"  nor  to  change  the  law 
relating  to  the  duties  of  conunon  carriers 196 

when  sale  of  liquor  is  made  in  wet  territory  although  de- 
livered by  carrier  in  dry  territory 196 

contract  for  sale  of  entire  "output"  for  a  year  construed.  473 

when  vendor  may  terminate  contract — ^burden  of  proving 
breach  of  warranty  in  contract  of  sale  is  on  the  defend- 
ant— ^when  warranty  is  complied  with 473 

when  inability  to  obtain  cars  excuses  vendor's  liability  for 
failing  to  fill  orders  promptly 473 

SCHOOL  LANDS. 

what  proof  shows  that  school  lands  in  fractional  townships 

were  selected  by  the  Secretary  of  the  Treasury 500 

school  lands  in  fractional  townships  were  granted  to  the 

State  and  are  held  on  the  same  tenure  as  section  16. . ..  .501 
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SCHOOL  LAKOS,— Continued.                                                page. 
title  of  State  to  school  lands  in  fractional  townships  is  not 
a  dry  or  passive  trust,  and  it  remains  in  the  State  until 
it  is  granted  by  the  State 501 

SCHOOLS. 

the  tax  exemption  of  Northwestern  University  exists  by 
virtue  of  a  contract^  which  cannot  be  impaired  by  sub- 
sequent legislation 185 

the  tax  exemption  of  Northwestern  University  extends  to 
all  of  its  property,  regardless  of  when  it  was  acquired. .  185 

SHERIFFS. 

it  is  the  duty  of  a  sheriff  to  act  upon  an  execution  though 
the  plaintiff  in  execution  gives  no  directions — ^failure  to 
give  directions  does  not  render  execution  dormant 606 

SHIPPERS.— See  CARRIERS. 

SIDEWALKS.— Se^  SPECIAL  TAXATION. 

SMALL-POX— See  NUISANCE. 

SOLICITORS'  FEES. 

allowance  of  solicitor's  fees  in  mechanic's  lien  case  can 
not  be  questioned  in  Supreme  Court  where  such  ques- 
tion was  not  presented  in  the  Appellate  Court 251 

SPECIAL  ASSESSMENTS. 

when  farm  drainage  commissioners  must  make  new  classi- 
fication and  are  without  power  to  abandon  that  duty  and 
levy  an  assessment  on  the  old  classification 40 

jurisdiction  of  farm  drainage  commissioners  is  confined  to 
the  territorial  limits  of  the  district,  and  an  assessment 
made  at  a  meeting  held  outside  the  district  is  void 40 

it  is  the  classification  of  lands,  and  not  the  spreading  of 
the  assessment,  which  affects  rights  of  land  owners 40 

one  objecting  to  collection  of  a  special  assessment  has  the 
burden  of  overcoming  the  collector's  prima  facie  case  by 
proving  the  invalidity  of  the  assessment 122 

the  presumption  is  that  taxing  or  assessing  officers  have 
performed  their  duty  and  that  the  tax  is  valid 262,  122 

notice  of  the  levy  of  a  farm  drainage  assessment  is  unnec- 
essary, but  notice  of  the  classification  is  required 122 

owner  having  notice  of  classification  who  fails  to  object 
thereto  upon  the  hearing  cannot  raise  objections  to  the 
classification  on  application  for  judgment  of  sale 122 
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disqualification  of  land  owners  to  make  classification  of 
lands  does  not  extend  to  farm  drainage  districts 122 

requirement  of  statute  that  delinquent  list  of  farm  drain- 
age assessments  shall  be  filed  March  10  not  mandatory.  122 

city  has  no  right  to  arbitrarily  transfer  special  assessment 
money  to  a  fund  for  paying  expenses  of  assessment  de- 
partment without  regard  to  cost  of  particular  assessment.  128 

city  is  liable  in  assumpsit  to  contractor  for  special  assess- 
ment money  it  has  collected  and  diverted 128 

city  is  not  liable  to  contractor  for  money  it  has  not  col- 
lected— when  contractor's  remedy  is  mandamus  and  not 
assumpsit 129 

when  public  contractor  is  entitled  to  recover  legal  interest 
only,  and  not  at  rate  specified  in  his  bonds 129 

time  from  which  interest  is  recoverable  by  a  public  con- 
tractor in  action  against  city 129 

under  section  63  of  Farm  Drainage  act  a  second  assess- 
ment may  be  levied  to  complete  the  work  if  the  first  as- 
sessment proves  to  be  inadequate 262 

commissioners  may  bridge,  at  expense  of  district,  an  arti- 
ficial ditch  along  or  across  a  railroad  right  of  way 262 

appeal  from  farm  drainage  commissioners'  classification 
does  not  vacate  the  classification,  and  an  assessment  lev- 
ied while  such  appeal  is  pending  is  not  void 266 

what  is  not  ground  for  denying  judgment  of  sale 265 

on  application  for  sale,  court  may  determine  amount  for 
which  objector's  lands  are  liable  under  a  classification 
modified  after  the  assessment  was  levied 265 

ordinance  must  be  consistent  with  the  resolution,  but  it 
must  necessarily  be  more  spejcific — ^what  is  not  an  evi- 
dent variance  between  ordinance  and  resolution 328 

when  question  of  variance  between  ordinance  and  resolu- 
tion must  be  established  by  objector  by  proof 328 

when  improvement  ordinance  does  not  vest  improx)er  dis- 
cretion in  city  authorities  as  to  selecting  material 328 

it  is  not  required  that  the  estimate  shall  set  out  in  detail 
all  the  separate  items  of  material  and  labor 328 

when  publication  of  ordinance  within  a  reasonable  time 
after  its  passage  is  sufficient — when  distribution  of  cost 
between  inside  lots  and  comer  lots  is  imjust 368 

SPECIAL  TAXATION. 

when  description  of  locality  of  sidewalk  is  sufficient 584 

description  of  locality  in  sidewalk  ordinance  may  be  aided 
by  physical  monuments 584 

187  —  44 
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SPECIAL  TAXATION.— Con^inuei.  pagr. 

term  "public  square"  has  acquired  a  legal  meaning 684 

what  evidence  is  admissible  upon  subject  of  the  extent  of 
a  public  square  indicated  upon  the  plat  by  a  blank,  un- 
marked space 684 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION. 

courts  will  not  so  construe  a  statute  as  to  render  it  un- 
constitutional unless  such  construction  is  unavoidable..     46 

in  construing  a  statute  the  courts  will  not  assimie  that  the 
legislature  intended  absurd  consequences • . .     46 

objections  to  constitutionality  of  statute  by  a  party  whose 
rights  are  in  no  way  affected  will  not  be  entertained. . .     46 

what  circumstances  do  not  authorize  application  of  rule 
that  a  doubt  is  fatal  to  a  claim  of  tax  exemption 185 

the  statutory  rules  of  construction  will  not  be  applied  if 
clearly  contrary  to  the  legislative  intent 434 

an  amendatory  act  is  not  a  repeal  of  the  portions  of  the 
original  act,  unchanged  in  form  or  substance 431 

amendment  of  1908  to  sections  14a  and  14&  of  Pharmacy 
act  did  not  repeal  such  sections  as  enacted  in  1903  or 
abate  pending  prosecutions  for  unlawful  sales  of  cocaine  434 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

SUB-CONTRACTORS.— See   NEGLIGENCE;    MECHANICS' 
LIENS. 

SUBROGATION. 

when  compromise  of  suit  against  water  company  is  no  de- 
fense to  suit  on  fire  policies  upon  the  theory  that  such 
compromise  prevented  subrogation 493 

TAX  DEEDS. 

assignee  of  certificate  of  purchase  should  be  re-imbursed 
before  setting  it  aside — ^when  payment  to  assignor  is  not 
a  payment  to  assignee 637 

TAXES.-See  SPECIAL  ASSESSMENTS. 

one  objecting  to  the  enforcement  of  a  tax  has  the  burd^i 
of  overcoming  the  collector's  prima  facie  case  by  prov- 
ing the  invalidity  of  the  tax 122 

the  presumption  is  that  taxing  or  assessing  officers  have 
performed  their  duty  and  that  the  tax  is  valid. ..  ..262,  122 
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TAXES.— Continued:  page. 

an  annual  levy  and  certificate  for  each  year  of  the  period 
for  which  hard-road  tax  is  voted  is  unnecessary 154 

the  sufficiency  of  evidence  to  support  judgment  of  sale  for 
taxes  cannot  be  inquired  into  if  there  is  no  exception 
preserved  to  the  final  judgment  of  the  court 164 

when  rulings  on  evidence  are  open  to  review  though  no  ex- 
ception to  final  judgment  is  preserved 164 

when  it  is  not  error  to  admit  in  evidence  order  of  drain- 
age commissioners  confirming  classification 165 

what  circumstances  do  not  authorize  the  application  of  the 
rule  that  a  doubt  is  fatal  to  claim  of  tax  exemption 185 

the  tax  exemption  of  Northwestern  University  exists  by 
virtue  of  a  contract,  which  cannot  be  impaired  by  subse- 
quent laws 185 

the  tax  exemption  of  Korthwestem  University  extends  to 
all  of  its  property,  regardless  of  when  it  was  acquired. .  185 

object  of  statute  requiring  several  purposes  of  county  tax 
to  be  stated  separately  is  to  give  tax-payers  an  oppor- 
tunity to  object  to  unjust  and  illegal  taxes 312 

what  items  of  county  tax  are  sufficiently  separated — ^what 
items  are  not  sufficiently  separated 324,  312 

section  12l  of  Bevenue  act  does  not  apply  to  town  taxes, 
and  an  item  of  town  tax  for  "incidentals"  is  not  illegal  312 

item  for  "miscellaneous  purposes"  is  not  a  "statement,  in 
detail,"  of  the  purpose  of  a  city  tax 312 

county  levy  of  a  sum  for  "incidentals"  which  is  small  in 
view  of  size  and  population  of  county  is  valid 324 

oil  lease  of  unlimited  duration  is  a  "mining  right,"  and 
should  be  assessed  as  real  property,  separate  from  fee. .  332 

mining  right  defined 332 

county  tax  levy  of  certain  amount  for  "salaries  of  officers" 
is  sufficiently  specific — ^what  is  not  a  filing  of  original 
certificate  of  levy  with  county  clerk 362 

when  town  clerk's  certificate  of  levy  may  be  amended  upon 
application  for  judgment  of  sale 362 

when  certificate  for  additional  road  taxes  does  not  show 
that  a  contingency  existed 362 

objections  may  be  joined  and  heard  in  one  proceeding  al- 
though several  taxes  are  involved 362 

courts  should  not  permit  technical  opposition  to  objections 
to  tax  nor  allow  pleading  as  at  common  law,  but  should 
deal  with  objections  in  summary  manner 362 

when  description  of  locality  of  sidewalk  is  sufficient 584 

description  of  locality  in  sidewalk  ordinance  may  be  aided 
by  physical  monuments 584 
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TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRIAL.  PAGE, 

when  counsel,  in  cross-examining  witness,  is  entitled  to 
possession  of  memoranda  which  the  witness  has  used  in 

testifying  in  chief 36 

when  question  of  proximate  cause  is  for  the  jury 82 

what  questions  are  for  the  jury  in  action  for  injuries  re- 
ceived by  passenger  in  automobile  hired  from  the  de- 
fendant, who  furnished  the  driver 88 

court  may  grant  leave  to  file  plea  of  Statute  of  Limita- 
tions though  the  general  issue  has  been  filed 159 

it  is  proper  for  the  court  to  permit  joinder  and  replication 

to  be  filed  at  the  trial 204 

effect  where  parties  goes  to  trial  without  a  plea  and  with 

demurrer  to  declaration  undisposed  of 278 

what  is  not  proper  cross-examination 278 

when  question  of  contributory  negligence  is  for  the  jury. .  463 
when  question  whether  the  master  used  due  care  in  use  of 
dynamite  in  blasting  is  one  of  fact  for  the  jury 549 

TRUSTS. 

devise  to  private  trustee  for  perpetual  care.of  burial  lot  is 
void — ^when  bequest  to  library  corporation  is  a  charitable 
bequest — ^when  doctrine  of  cy  pres  applies 442 

court  should  not  appoint  new  trustees  except  upon  notice 
to  all  parties  interested,  including  the  trustees  desig- 
nated by  the  will,  if  living 442 

ULTRA  VIRES. 

city  cannot  escape  liability  for  destroying  house  declared 
to  be  a  nuisance  by  claiming  the  act  was  ultra  vires,  • . ,  300 

UNDUE  INFLUENCE. 

conveyance  from  parent  to  child  is  not  presumed  to  be  the 
product  of  fraud  or  undue  influence 9 

relation  of  priest  and  parishioner  is  a  fiduciary  one,  which 
renders  a  gift  causa  mortis  from  the  latter  to  the  former 
prima  facie  void 402 

what  evidence  does  not  overcome  presumption  that  a  gift 
causa  mortis  from  parishioner  to  priest  was  the  product 
of  undue  influence  by  the  latter 402 

existence  of  fiduciary  relation  casts  burden  upon  benefici- 
ary to  disprove  undue  influence 402 

UNIVERSITIES.— See  SCHOOLS. 
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USURY.  PAQB. 

borrower  must  establish  his  defense  of  usury  with  reason- 
able clearness — ^what  is  not  usury 517 

when  interest  payments  to  loan  association  will  be  reduced 
pro  rata,  though  it  is  not  expressly  so  stated 617 

extent  of  loan  association's  exemption  from  Interest  law. .  568 

when  transaction  must  be  held  to  be  usurious — ^what  neces- 
sary to  sustain  a  loan  at  a  fixed  rate  of  premium  and 
interest 568 

what  does  not  show  that  a  loan  association  had  adopted  a 
by-law  dispensing  with  bids  for  loans — ^when  giving  new 
notes  does  not  purge  transaction  of  usury 668 

mere  substitution  of  securities  for  usurious  loans  does  not 
cut  off  the  defense  of  usury — ^what  does  not  preclude 
defense  of  usury 668,  669 

VAKIANCE. 

when  evidence  cannot  be  excluded  because  of  variance. . .     82 

what  is  not  a  variance  between  allegations  and  proof  as 
to  the  contract  in  a  mechanic's  lien  case 250 

what  is  not  an  evident  variance  between  improvement  or- 
dinance and  resolution — ^when  fact  of  variance  must  be 
established  by  objector  by  proof 328 

proof  that  revolver  was  loaded  is  not  necessary,  although 
verdict  finds  accused  was  armed  with  a  "deadly"  weapon 
and  indictment  charges  it  was  a  "dangerou^'  weapon. .  641 

when  motion  to  direct  a  verdict  in  a  libel  case  upon  the 
ground  of  variance  is  properly  refused 692 

VEHICLES.— See  AUTOMOBILES. 

VENDOR  AND  PURCHASER— See  SALES. 

VENUE. 

when  judgment  may  be  rendered  against  a  non-resident 
defendant  sued  in  county  where  otiier  defendants  reside 
against  whom  judgment  is  not  recovered 254 

VERDICT. 

formal  defects  in  cross-petition  for  damages  in  condemna- 
tion case  are  cured  by  the  verdict 149 

verdict  must  be  responsive  to  the  issues,  but  it  should  re- 
ceive a  reasonable  construction 272 

verdict  in  prosecution  for  keeping  young  girl  in  house  of 
ill-fame  construed  as  being  insufficient 272 


Digitized  by  VjOOQ iC 


694  INDEX.  en  DL 

YEBBlCT.-^Continued.                                                       .     page. 
clause  in  verdict,  '^in  manner  and  form  as  charged  in  the 
indictment,''  refers  to  the  indictment  for  the  facts  spe- 
cially found  in  the  verdict,  but  no  others 272 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER 

when  the  objection  that  mandamus  suit  should  have  been 

brought  in  name  of  People  is  waived 394 

when  appeal  to  Appellate  Court  waives  question  whether 

highway  was  legally  laid  out 394 

objections  to  instructions  not  presented  to  the  Appellate 

Court  are  waived 431 

jurisdiction  of  subject  matter  cannot  be  waived •  559 

WARRANTY. 

burden  of  proving  breach  of  warranty  in  contract  of  sale 
is  on  the  defendant — ^when  warranty  is  complied  with..  473 

WILLS. 

in  construing  will  it  is  not  always  necessary  to  adopt  the 
literal  meaning  of  words — ^what  may  be  considered  in 
determining  meaning  of  words  of  will 64 

when  extrinsic  evidence  is  admissible  to  show  whether  the 
testator's  description  of  land  was  used  with  reference 
to  an  014  plat  or  to  a  new  one 64 

what  may  be  considered  in  determining  whether  testator's 
description  referred  to  old  plat  or  new  one 65 

competency  of  the  testator's  declarations  as  aiding  con- 
struction      65 

devise  to  private  trustee  for  perpetual  care  of  burial  lot  is 
void — ^when  doctrine  of  cy  pres  applies 442 

court  should  not  appoint  new  trustees  except  upon  notice 
to  all  parties  interested,  including  the  trustees  desig- 
nated by  the  will,  if  living 442 

WITNESSES. 

heirs  who  file  a  bill  to  set  aside  a  deed  from  ancestor  to  an- 
other heir  may  testify  in  their  own  behalf 9 

a  witness  who  has  knowingly  testified  falsely  to  a  material 
fact  must  be  held  to  have  done  so  willfully 204 

WORDS  AND  PHRASES. 

grand  jury  investigation  is  a  "criminal  case,"  within  the 
meaning  of  provision  that  no  person  shall  be  compelled 
in  a  criminal  case  to  give  evidence  against  himself 173 
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a  clause  in  a  verdict,  "in  manner  and  form  as  charged  in 
the  indictment,"  refers  to  the  indictment  for  the  facts 

specially  found  in  the  verdict,  but  no  others 272 

an  oil  and  gas  lease  is  a  "mining  right'' 332 

when  commissioners  of  highways  must  be  regarded  as  the 
"owners  of  land,"  within  meaning  of  section  76  of  the 

Farm  Drainage  act,  relating  to  districts  by  user 840 

contract  for  sale  of  entire  "output"  for  a  year  construed. .  473 
when  omission  of  word  "proi)erty"  after  "personal,"  in  a 

copy  of  return  of  execution,  is  not  material 482 

policy  construed  as  to  meaning  of  "concurrent  insurance".  493 
proof  that  revolver  was  loaded  is  not  necessary,  although 
verdict  finds  accused  was  armed  with  a  "deadly"  weapon 
and  indictment  charges  it  was  a  "dangerous*'  weapon. .  641 
the  term  "implied  contracts"  includes  obligations  imposed 

bylaw 659 

term  "public  square"  has  acquired  a  legal  meaning 684 
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